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PREFACE. 


In  the  present  Yolume,  the  Authors  have  endeavoured  to 
give  a  comprehensive  view  of  the  whole  law  relating  to 
Water. 

The  considerable  changes  which  have  been  made  by  the 
Legislature  of  late  years  in  the  various  branches  of  the 
law  bearing  upon  the  subject/  the  further  changes  which 
appear  to  be  in  immediate  contemplation,^  and  the  fact 
that  recent  and  important  decisions  of  the  highest  Court 
of  the  kingdom  have  finally  settled  many  points  hitherto 
considered  doubtful,  have  appeared  to  the  Authors  a  suffi- 
cient justification  of  the  task  which  they  have  imdertaken. 

No  general  Text-book  on  the  subject  has  appeared  in  Eng- 
land for  more  than  twenty  years.  The  Second  Edition  of 
Woolrych  on  Waters  was  published  in  1851,  and  Mr.  Phears' 
Treatise  on  the  Eights  of  Water  in  1859.  Mr.  Woolrych's 
work,  though  exceedingly  useful  at  the  time  it  was  written, 
has  necessarily  become  of  little  value  as  a  book  of  refer- 
ence ;  it,  moreover,  contains  no  notice  of  the  laws  regulating 
the  navigation  and  conservancy  of  the  inland  waters  of 
the    kingdom.     Mr.   Phears'    Treatise,   and    Mr.    Gale's 


'  NotaHy  "  The  Territorial  Waters  Act,  1878;"  "  The  Eivers  Pollution 
Act,  1875;"  "  The  Fresh  Water  fisheries  Act,  1878;"  and  "The  Canal 
Boats  Act,  1877." 

2  "  The  Rivera  Conserraucy  BiU, "  which  passed  the  House  of  Lords  last 
Session,  1879 ;  "  The  Thames  Sewerage  BUI;"  and  "  The  London  Water 
Companies  Purchase  Bill." 
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VI  PREFACE. 

standard  work  on  Easements,  are  restricted  to  the  consi- 
deration of  those  natural  and  acquired  rights  to  the  use  of 
Water  which  are  considered  in  Chapters  III.  and  IV.  of 
the  present  Work.  Mr.  Angell's  great  works  on  "  Water- 
courses (1869)"  and  "Tidal  Elvers  (1849)," though  of  the 
highest  value  to  legal  students,  are  naturally  devoted  for 
the  most  part  to  American  law,  which  on  many  important 
poiats  differs  materially  from  our  own. 

The  Authors  have  thought  it  necessary  to  treat  shortly 
of  the  Sea  and  Navigation  thereon,  though  aware  that 
such  a  wide  field  trenches  on  the  domain  of  International 
Law;  for  all  details  of  this  subject  they  have  referred  to 
the  standard  works  on  International  Law  and  the  Law  of 
Merchant  Shipping.  They  have  avoided,  as  far  as  possible, 
the  consideration  of  the  Acts  relating  to  Public  Health 
and  Sewers,  feeling  that  such  a  subject  hardly  comes 
within  the  scope  of  a  general  work  on  Water. 

Tew  suggestions  or  criticisms  have  been  made  on  the 
existing  state  of  the  law,  and  the  Authors  have  confined 
themselves,  as  far  as  possible,  to  the  decisions  of  the  Courts 
as  expressed  in  the  words  of  learned  Judges.  They  hope 
that  this  attempt  to  unite  in  one  volume  the  various 
branches  of  the  Law  of  Waters  may  be  of  some  use  to  the 
profession,  at  least  as  a  book  of  Reference. 

H.  J.  W.  C. 
U.  A.  F. 

1,  Beiok  Coubt,  Temple, 
May,  1880. 
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ADDENDA  ET   EREATA. 


Page  1,  note  (2) — For  "per  Lord  Kenyon,  in  Blundell  v.  Catteml"  read  "per  Lord 
Kenyon,  in  Ball  v.  Herbert,  cited  in  Blundell  v.  Catteral." 

Page  3,  Hne  13— For  "  stat.  3  Rio.  11."  read  "  stat.  15  Eic.  II.  c.  3." 

Page  14 — By  29  &  30  Viot.  u.  62,  a.  7,  aU  rights  and  interests  of  the  Crown  in  the 
shore  of  the  sea,  creeks,  estuaries  and  tidal  riyers  are  transferred  from  the  manage- 
ment of  the  Commissioners  of  Woods  and  Forests  to  the  Board  of  Trade. 

Page  15,  line  25 — For  "  sea,"  read  "sea  shore." 

Page  44,  Hne  22— For  "  17  &  18  Vict.,"  read  "  16  &  17  Vict.  ;"  and  in  note  (2),  for 
"500"  read  "535." 

Page  102,  line  8 — For  "natural,"  read  " nattira;." 

Page  150,  note  (5),  line  26 — For  "continue,"  read  "combine." 

Page  184 — Instead  of  note  (1)  read  as  follows: — 

"The  expression  'other  rights  or  powers'  in  this  section  makes  it  somewhat 
difficrilt  of  construction,  but  if  read  in  connection  with  the  preamble  to  the  Act  it 
would  seem  to  be  the  intention  of  the  legislature  not  to  interfere  with  easements 
of  pollution  acquired  before  the  passing  of  the  Act,  but  to  prevent  the  acquisition 
of  such  easements  for  the  future." 

Page  426  (side-note) — For  "destruction,"  read  "obstruction." 

Page  463,  line  6 — For  "c.  clxvii,"  read  "  c.  cxlvii." 

Page  473,  line  4— For  "  c.  113,"  read  "  u.  cxlvii." 

Page  532,  note  (1)— For  "c.  75,"  read  "c.  5." 

Page  662,  line  12— For  "  22  Hen.  III.,"  read  "  22  Hen.  VIII." 
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CHAPTEE  I. 
OF  THE  SEA,  AJSTD  RIGHTS  THEREIN. 


The  Sigh  Seas. 

The  higli  seas  Include  the  whole  of  the  seas  below  low  Definition, 
water  mark  and  outside  the  body  of  a  county.^ 

The  realm  of  England  only  extends  to  low  water  mark, 
and  all  beyond  is  the  high  seas.^ 

The  reason  of  the  thing,  the  preponderance  of  authority,  Property  in 
and  the  practice  of  nations,  have  decided  that  the  main 
ocean,  inasmuch  as  it  is  the  necessary  highway  of   all 
nations,  and  is  from  its  nature  incapable  of  being  con- 
tinuously possessed,  cannot  be  the  property  of  any  one 


bed. 


'  As  to  this  see  Sei;.  v.  Kei/n,  2 
Ex.  Div.  63,  see  post;  see  also 
Zeii/h  T.  Buzley,  Ow.  122,  per  Lord 
Coke,  C.  J. 

'^  It  seems  certainly  to  have  heen 
the  general  opinion  of  writers  on 
international  law  that  the  terri- 
tory of  a  state  extends  to  the  dis- 
tance of  three  miles  or  more,  or  the 
distance  of  a  cannon  shot,  seaward 
from  low  water  mark ;  but  the  case 
of  Seg.  V.  Ketjn,  2  Ex.  Div.  63, 
which  will  be  noticed  later,  estab- 
lishes the  proposition  stated  in  the 
text,  Cockbum,  C.  J.,  remarking 
that  writers  on  international  law, 
however  valuable  their  labours  may 
be  in  elucidating  and  ascertaining 
the  principles  and  rules  of  law,  can- 
not make  the  law.     To  be  binding. 


C. 


the  law  must  have  received  the 
assent  of  the  nations  who  are  to  be 
bound  by  it.  This  assent  may  be 
express,  as  by  treaty  or  the  acknow- 
ledged concurrence  of  governments, 
or  may  he  implied  from  estabhshed 
usage;  see  p.  201.  Cf.  per  Lord 
Kenyon  in  Blwidell  v.  Catteral,  5 
B.  &  A.  268.  See  also  as  to  this, 
Selden,  Mare  Glaus.,  bk.  2  ;  Hale 
de  Jure  Maris,  Harg.  Tr.  p.  10; 
Grotius  de  Jure  Belli,  lib.  ii.  c.  2, 
s.  13;  Bynkershoek  deDom.  Mar. ; 
Vattel,  Droit  des  Gens,  s.  288 ; 
HautefeuUle,  Droit  Maritime,  p. 
197;  Ortolan,  Diplomatic  de  la 
Mer,  liv.  2,  c.  8 ;  Wheaton's  Inter- 
national Law,  by  Boyd,  p.  237; 
PhilUmore'sInternationalLaw,  vol. 
1,  cc.  vi.  and  vii. 
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OF   THE    SEA,    AND    EIGHTS   THEKEIN. 

State.  It  is  possible,  however,  that  a  nation  may  acquire  ■ 
exclusive  right  of  navigation  and  fishing  of  the  main 
ocean  as  against  another  nation,  by  virtue  of  the  specific 
provisions  of  a  treaty ;  for  it  is  competent  to  a  nation  to 
renounce  a  portion  of  its  rights ;  and  there  have  been  in- 
stances of  such  renunciations  both  in  ancient  and  modem 
times.^  It  would  appear  also  that  a  nation  may  give  a 
tacit  consent  to  the  appropriation  of  certain  portions  of  the 
sea  for  fishing  and  navigation  by  non  user? 

The  free  navigation,  commerce,  and  fishery  in  the  high 
seas  is  therefore  the  common  right  of  all  mankind;'  and 
as  a  physical  necessity,  the  soil  of  the  bed  of  the  sea  can 
be  the  exclusive  property  of  no  one  individual  or  nation, 
except  in  those  rare  cases  where  a  portion  of  the  bed  of 
the  sea  has  been  beneficially  occupied  for  a  sufficient  time 
by  any  one  nation  to  give  a  prescriptive  right  to  that  por- 
tion, by  the  acquiescence  of  the  other  nations.    The  writers 
on  international  law  have  questioned  how  far  that  parti- 
cular species  of  presumption  arising  from  the  lapse  of  time, 
which  is  called  prescription,  is  justly  applicable  as  between 
nation  and  nation ;  but  the  constant  and  approved  practice 
of  nations  shows  that  by  whatever  name  it  is  called,  the 
uninterrupted  possession  of  territory  or  other  property  for 
a  certain  length  of  time  by  a  State  excludes  the  claim  of 
every  other.*     It  would  also  appear,  that  when  the  sea  or 
the  bed  on  which  it  rests  can  be  physically  occupied  per- 
manently— as  by  the  erection  of  piei-s,  harbours,  break- 
waters or  forts — it  may  be  the  subject  of  occupation,  the 
same  as  an  occupied  territory,  independently  of  prescrip- 
tion.    In  point  of  fact,  such  encroachments  are  generally 
made  for  the  benefit  of  the  navigation,  and  are  therefore 
readily  acquiesced  in.     But  whether,  if  an  encroachment 
in  the  sea  were  such  as  to  obstruct  the  navigation  to  the 
ships  of  other  nations,  it  would  not  amount  to  just  cause 

'  Phillimore's  International  Law,  ^  Wlieaton's  International  Law 

vol.  1,  pp.  210,  211.  by  Boyd,  p.  2.51. 

'■  Vattel,  Droit  des  Gens,  t.  1,  *  Ibid.  p.  220. 

c,  xxiii. 
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for  complaint  as  inconsistent  with  international  rights, 
might,  if  the  case  arose,  be  deserving  of  serious  considera- 
tion.i 

The  high  seas,  as  has  been  said,  are  open  to  all  the  Navigation, 
world,  and  the  ships  of  every  nation  are  free  to  navigate 
them.  The  ships  of  all  nations  while  so  navigating  the 
high  seas  are  only  subject  to  the  laws  of  their  own  country; 
and  no  one  nation  has  the  right  to  exercise  civil  or  criminal 
jurisdiction  over  the  ships  of  other  nations  while  passing 
over  the  high  seas  between  one  foreign  port  and  another.^ 

The  English  Court  of  the  Admiralty  has  from  the  earliest 
times  exercised  criminal  jurisdiction  over  English  ships  on 
the  high  seas  all  over  the  world.^  By  stat.  3  Bic.  II.,  it 
was  enacted  that  the  admiral  should  have  no  jurisdiction 
within  the  body  of  counties  either  by  land  or  sea,  except 
for  mayhem  and  murder  done  in  great  ships  being  and 
hovering  in  estuaries  and  mouths  of  great  rivers  below 
the  bridges,  where  he  should  have  a  concurrent  jurisdic- 
tion with  the  Courts  of  common  law.  Upon  this  footing 
the  criminal  law  has  remained  ever  since,  the  jurisdiction 
of  the  admiral  having  been  transferred  to  the  Central 
Criminal  Court  by  4  (^  5  Will.  IV.  c.  36. 

Although  the  laws  of  trade  and  navigation  cannot  aiiect  Merchant 
foreigners  beyond  the  territorial  jurisdiction  of  a  State  so  i864fs!^27l ' 
as  to  render  them  criminally  liable  to  those  laws,  the 
English  legislature  has  asserted  a  certain  dominion  over 
foreign  ships  by  the  527th  section  of  the  Meixhant  Shipping 
Act,  17  Sf  18  Vict.  c.  104.  This  section  provides  that 
"  Whenever  any  injury  has  in  any  part  of  the  world  been 
"  caused  to  any  property  belonging  to  her  Majesty,  or  to 
"  any  of  her  Majesty's  subjects,  by  any  foreign  ship,  if 
"  at  any  time  thereafter  such  ship  is  found  in  any  port  or 

1  Cookbum,  C.  J.,  Seg.  v.  Keijn,  ^  Foreigners  on  board  English 
2  Ex.  DiT.  p.  198.  ships  are  subject  to  English  law. 

2  Reg.  T.  Keyii,  2  Ex.  Div.,  per  See  Reg.  v.  Sattler,  Dears.  &  B., 
Kelly,  C.  B.,  p.  217;  The  Vigi-  Cr.  C.  525;  Reg.  v.  Anderson,  L. 
lantia,  1  C.  Kob.  1;  The  Vrow  E,.,  1  Cr.  C.  161;  Reg.  v.  leskg, 
Anna  Catherina,    5   C.   Rob.   161 ;  Bell,  Cr.  C.  220. 

The  Success,  1  Dodds,  Ad.  131. 

n  2 
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4  OF    THE    SEA,    AND    RIGHTS   THEREIN. 

"  river  of  tlie  United  Kingdom,  or  within  three  miles  of 
"  the  coast,  if  it  be  shown  that  such  injury  was  probably 
"  caused  by  misconduct  or  want  of  skill  of  the  master  or 
"  mariners,  it  may  be  detained  until  satisfaction  be  made 
"  for  the  injury,  or  security  be  given  to  abide  the  event  of 
"  any  action  or  suit."  Cockburn,  0.  J.,  doubts  whether 
this  section  would  apply  to  a  ship  on  a  foreign  voyage,  as 
the  authority  is  to  detain  and  not  to  seize,  and  would  seem 
applicable  only  to  a  vessel  voluntarily  seeking  our  waters 
otherwise  than  for  the  purpose  of  passage,  and  so  bringing 
itself  within  our  jurisdiction.^ 

Pirates.  Pirates,  being  the  common  enemies  of  all  mankind,  and 

all  nations  having  an  equal  interest  in  their  apprehension 
and  punishment,  they  may  be  lawfully  captured  on  the 
high  sea  by  the  armed  vessels  of  any  particular  State,  and 
brought  within  its  territorial  jurisdiction  for  trial  at  its 
tribunals.^ 

ToDs.  The  sea,  being  the  great  highway  of  the  world,  no  tolls 

are  demandable  for  vessels  navigating  it.  This  freedom 
is,  however,  subject  to  exceptions  arising  from  benefits 
done  to  the  community  at  large  which  form  a  just  con- 
sideration for  a  toll, — such  as  the  formation  of  ports,  har- 
bours, and  the  like,  and  the  maintenance  of  lights,  buoys 
and  beacons.^  "  If,"  says  Hale,  C.  J.,  "  any  man  wiU  pre- 
"  scribe  for  a  toll  upon  the  sea,  he  must  allege  good  con- 
"  sideration;  because,  by  Magna  Charta  and  other  statutes, 
"  every  man  has  a  right  to  go  and  come  upon  the  sea 
"  without  impediment."*  An  Act  of  Parliament  will,  of 
course,  be  effectual  to  enforce  a  toll  anywhere  within  its 
operation.^  The  right  of  navigation  includes  the  right  of 
anchoring ;  and  no  tolls  can  be  taken  for  anchorage  unless 
in  a  port  or  harbour.^ 

Fishery.  There  is  no  limit  imposed  by  the  common  law  or  by 

J  Reg.  T.  Ecyn,  2  Ex.  Div.  p.  218.  stalk,  H  li.  L.  193. 

-  Wheaton's  International  Law,  ''  1  Mod.  105. 

p.    168.    As  to  "Navigation,"  see  '  Woolrych  on  Waters   p   299 

more  fully  Chap.  VII.  =  Gann  v.  Free  Fishei-s  of  Whit- 

3  Hale  de  Jure  Mans,  Harg.  Tr.  stalle,  supra.     As  to  tolls,  see  fur- 

51 ;   Gann  v.  Free  Fishers  of  Whit-  thcr  p.  45,  post,  and  Chap   VIII 
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international  law,  either  as  to  the  description  of  fish  that 
may  be  caught  on  the  high  seas,  or  the  means  of  catching 
them,  or  the  season  during  which  they  may  be  caught.  But 
it  would  appear  that  a  nation  may  bind  itself  by  treaty,  or, 
perhaps,  even  by  non  user,  from  participating  in  this  com- 
mon right  at  certain  places  in  favour  of  other  nations.^ 
Where  this  right  is  exercised  by  several  nations,  the  cus- 
toms of  other  nations  must  be  respected,  even  in  places 
which  are  free  to  all  the  world.^ 

Although,  as  has  been  stated,  the  realm  of  England  only  Territorial 
extends  to  low  water  mark,  and  all  beyond  is  high  seas,  j^fg^'ction 
yet  the  common  consent  of  civilized  independent  States,  of  the  Crown, 
which  constitutes  international  law,  has  undoubtedly  ap- 
propriated a  certain  portion  of  the  high  seas  washing  the 
shore  of  each  State  to  that  State  for  the  fuller  enjoyment 
and  protection  of  its  rights.  The  distance  to  which  these 
so-called  territorial  waters  extend  appears  generally  to  be 
fixed  at  three  nautical  miles ;  but  this  distance  is  not  abso- 
lute, and  is  liable  to  be  altered  by  the  provisions  of  parti- 
cular treaties.''  The  extravagant  doctrine  laid  down  by 
Belden  in  his  Mare  clausum,  and  followed  by  Hale  de  Jure 
Maris,  that  the  four  seas  washing  the  coasts  of  England 
were  in  the  absolute  dominion  and  ownership  of  the 
sovereign  of  England,  has  long  ago  given  way  to  the 
influence  of  reason  and  common  sense ;  but  it  was  up  to 
the  decision  of  the  recent  case,  Reg.  v.  Keyn,  a  vexata 
quwstio,  giving  rise  to  much  difference  of  opinion,  whether 
the  dominion  which  is  admitted  to  exist  by  the  sovereign 
of  England  over  such  territorial  waters  is  an  absolute 
dominion,  so  as  to  constitute  such  territorial  waters  part  of 
the  realm  of  England,  and  vest  the  property  of  the  soil 
below  the  water  in  the  Crown,  or  whether  it  is  a  more 
limited  dominion  dependent  not  on  original  or  inherent 

'  Phillimore'sInternatioiialLa"w,  Granville,    1    Taunt.    248.     As   to 

vol.    1,  p.  213;   Vattel,  t.  1,  1.   1,  "Fishery,"  see  further  Chap.  VI. 

c.  xxiii.,  sec.  286.  ^  PhUlimore'sIntemationalLaw, 

^  Fennings    and   others    v.   Lord  toI.  1,  p.  237. 


Digitized  by  Microsoft® 


b  OF    THE    SEA,    AND    EIGHTS   THEREIN. 

right,  but  on  the  acquiescence  of  other  nations,  and  so 
limited  by  such  acquiescence  to  the  particular  purposes  for 
which  such  dominion  has  been  acquiesced  in. 
Seg.  V.  Keyn.  In  the  case  of  Reg.  v.  Keijn^  the  defendant,  a  foreigner, 
commanding  a  foreign  ship  on  S,  voyage  to  a  foreign  port,  was 
tried  and  convicted  of  manslaughter  at  the  Central  Criminal 
Court  for  running  down  an  English  ship  within  three  miles 
of  the  shore  of  England,  and  causing  the  death  of  a 
passenger  under  circumstances  which  amounted  to  man- 
slaughter by  English  law.  The  learned  judge  at  the  trial, 
Pollock,  B.,  reserved  the  question  of  jurisdiction  for  the 
Court  for  Crown  Cases  Eeserved.  The  case  was  twice  argued ; 
the  second  time  before  fourteen  judges,  and  the  conviction 
was  quashed  by  a  majority  of  seven  to  six,  one  judge, 
Archibald,  J.,  having  died  before  the  judgment  was  given, 
who  would  have  agreed  with  the  majority  of  the  Court. 
It  being  admitted  that  the  defendant  being  a  foreigner  on 
board  a  foreign  ship,  could  not  have  been  tried  by  an 
English  Court  if  the  crime  had  been  committed  on  the 
high  seas  out  of  British  territory,  the  real  question  in  the 
case  was  whether  this  spot  on  the  high  seas  where  the 
collision  occurred  was  or  was  not  within  the  British 
territory.  The  minority  of  the  Court,  Lord  Coleridge, 
C.  J.,  Brett  and  Amphlett,  JJ.  A,,  Grove  and  Lindley,  JJ., 
held  that  by  the  law  of  nations,  the  open  sea  within  three 
miles  of  the  coast  of  England  is  a  part  of  the  territory  of 
the  nation  as  much  and  as  completely  as  if  it  were  land  a 
part  of  the  territory  of  the  nation,  and  that  every  enact- 
ment, whether  of  statute  or  of  common  law,  applied  to  the 
whole  of  such  territory,  and  that,  therefore,  the  Central 
Criminal  Court  which  succeeded  to  the  criminal  jurisdiction 
of  the  admiral  over  the  seas  without  the  body  of  a  county, 
but  within  the  territorial  jurisdiction  of  the  realm,  had 
jurisdiction  to  try  the  case.  Denman,  J.,  agreed  with  the 
minority  on  the  ground  that  the  act  causing  death  was 

1  2  Ex.  Div.  63. 
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committed  on  board  the  English  ship,  and  so  constructively  Eerj.  v.  Keyn. 
on  British  territory.  The  majority  of  the  Court,  Cock- 
burn,  C.  J.,  Kelly,  C.  B.,  Bramwell,  J.  A.,  Lush  and 
Field,  JJ.,  Sir  E.  Phillimore  and  PoUock,  B.,  held  that 
the  Central  Criminal  Court  had  no  jurisdiction,  and 
quashed  the  conviction.  The  elaborate  judgment  of  Cock- 
burn,  C.  J.,  with  which  the  majority  of  the  Court  substan- 
tially agreed,  was  to  the  eiiect,  that  although  the  common 
consent  of  nations  had  appropriated  the  sea  within  three 
miles  of  the  shore  to  the  adjacent  State  to  deal  with  as 
such  State  might  think  fit  and  expedient  for  its  own  in- 
terests, yet  such  concurrent  assent  that  a  portion  of  what  was 
before  treated  as  the  high  seas,  and,  as  such,  common  to 
the  world,  should  be  treated  as  British  territory,  could  not 
of  itself,  without  the  authority  of  Parliament,  convert  that 
which  before  was  in  the  eye  of  the  law  high  sea  into 
British  territory,  and  so  change  the  law  or  give  to  the 
Courts  of  this  country  a  jurisdiction  over  the  foreigner 
where  they  had  it  not  before.  Sir  E.  PhilKmore  seems 
rather  to  imply  a  doubt  as  to  the  power  of  Parliament  to 
legislate  for  these  waters,  so  as  to  bind  other  nations, 
except  for  the  purposes  of  the  protection  and  peace  of  the 
State ;  but  Lush,  J.,  particularly  guards  himself  from 
seeming  to  imply  any  doubt  as  to  the  competency  of 
Parliament  to  legislate  as  it  may  think  fit  for  these 
waters ;  and  his  short  judgment  expresses  in  a  few  words 
his  view  of  the  law.^  "  I  have  already  announced  that, 
"  although  I  had  prepared  a  separate  judgment,  I  did  not 
"  feel  it  necessary  "to  deliver  it,  because,  having  siace 
"  perused  the  judgment  which  the  Lord  Chief  Justice  has 
"  just  read,  I  found  that  we  agreed  entirely  ia  our 
"  conclusions,  and  that  I  agreed  in  the  main  with  the 
"  reasons  on  which  those  conclusions  are  founded.  I  wish 
"  however  to  guard  myself  from  being  supposed  to  imply 
"  a  doubt  as  to  the  competency  of  Parliament  to  legislate 
"  as  it  may  think  fit  for  these  waters.  I  think  that  usage 
1  2  Ex.  Div.  238. 
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"  and  the  common  consent  of  nations,  wMcli  constitute 
"  international  law,  have  appropriated  these  waters  to  the 
"  adjacent  State,  to  deal  with  them  as  the  State  may  deem 
"  expedient  for  its  own  interests.  They  are,  therefore,  in 
"  the  language  of  diplomacy  and  of  international  law, 
"  termed  by  a  convenient  metaphor  the  territorial  waters 
"  of  Great  Britain,  and  the  same  or  equivalent  phrases  are 
"  used  in  some  of  our  statutes,  denoting  that  this  belt  of 
"  sea  is  under  the  exclusive  dominion  of  the  State.  But 
"  the  dominion  is  the  dominion  of  Parliament,  and  not 
"  the  dominion  of  the  common  law.  That  extends  no 
"  farther  than  the  limits  of  the  realm.  In  the  reign  of 
"  Eichard  II.,  the  realm  consisted  of  the  land  within  the 
"  body  of  the  counties.  All  beyond  low  water  mark  was 
"  part  of  the  high  seas.  At  that  period  the  three  mile 
"  radius  had  not  been  thought  of.  International  law, 
"  which,  upon  this  subject  at  least,  has  grown  up  since 
"  that  period,  cannot  enlarge  the  area  of  our  municipal 
"  law ;  nor  could  treaties  with  all  the  nations  of  the  world 
"  have  that  effect.  That  can  only  be  done  by  Parliament. 
"As  no  such  Act  has  been  passed,  it  follows  that  what 
"  was  out  of  the  realm  then,  is  out  of  the  realm  now,  and 
"  what  was  part  of  the  high  seas  then,  is  part  of  the  high 
"  seas  now,  and  upon  the  high  seas  the  Admiralty  juris- 
"  diction  was  confined  to  British  ships.  Therefore,  al- 
"  though  as  between  nation  and  nation  these  waters  are 
"  British  territory,  as  being  under  the  exclusive  dominion 
"  of  Great  Britain,  in  judicial  language  they  are  out  of 
"  the  realm,  and  any  exercise  of  criminal  jurisdiction  over 
"  a  foreign  ship  in  these  waters  must,  in  my  judgment,  be 
"  authorized  by  an  Act  of  Parliament." 

This  appears  to  be  the  view  taken  by  the  legislature,  for 
immediately  after  the  decision  of  the  case,  an  Act  entitled 
41  &  42  Vict.  The  Territorial  Waters  Act,  was  passed,  defining  the 
territorial  waters  of  her  Majesty's  dominions  to  be  so  much 
of  the  sea  adjacent  to  the  coast  as  is  deemed  by  inter- 
national law  to  be  within  the  territorial  waters  of  her 
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Majesty,  and  declaring  that  for  the  purposes  of  the  Act 
any  part  of  the  sea  within  a  marine  league  of  the  coast, 
measured  from  low  water  mark,  shall  be  open  sea  within 
the  territorial  waters  of  her  Majesty's  dominions.  It  then 
enacts,  that  any  ofEence  committed  by  a  person,  whether 
he  is  or  is  not  a  subject  of  her  Majesty  within  the  terri- 
torial waters  of  her  Majesty's  dominions,  is  an  offence 
within  the  jurisdiction  of  the  admiral,  although  it  may 
have  been  committed  on  board  or  by  means  of  a  foreign 
ship,  and  the  person  who  commits  it  may  be  arrested  and 
tried  and  punished  accordingly. 

This  statute  does  not  enlarge  or  declare  the  law  as  to  Title  of  the 

the  ownership  of  the  bed  of  the  sea  below  low  water  mark,  Grown  to  soil 

'-  _  _  _  '   oelow  low 

and  it  would  appear,  according  to  the  decision  of  Heff.  v.  -water  mark  as 

Keyn,  that  as  no  statute  has  been  passed  so  appropriating  nftions." 

it,  except  in  the  case  of  an  iminterrupted  occupation  for  a 

sufficient  time  to  gain  a  title  by  prescription,  the  Crown 

would  have  no  right  in  the  bed  of  the  sea  beyond  low 

water  mark,  and  within  three  miles  as  against  other  nations.^ 

The  question  as  to  whether  the  Crown  is  entitled  to  the 

ownership  of  the  soil  beneath  the  sea  within  three  mdes, 

has  never  been  directly  raised  apart  from  the  question  of 

jurisdiction;  and  though  it  would  appear  now  to  be  finally 

settled  by  Reg.  v.  Keyn  that  the  Crown  has  no  such  rights 

below  low  water  mark,  it  should  be  mentioned  that  in  the 

case  of  Gammell  v.  Commissioners  of  Woods  and  Forests,^ 

Lord  Wensleydale,  and  apparently  Lord  Cranworth,  are 

of  opinion  that  the  soil  of  the  shore  within  three  miles  is 

in  the  Crown,  as  are  also  Lord  Chelmsford  and  Erie,  C.  J., 

in  Gann  v.  Free  Fishers  of  Whitstahle? 

That  the  Crown  can  acquire  a  title  to  mines  below  low  As  against  a 

water  mark  as  against  a  subject,  is  shown  by  the  dispute  ^""J^"'- 

1  As  to  this  see  Blackpool  JPler  &  32  Vict.  u.  122,  s.  27. 
T.  FyMe  Union,  46  L.  J.,  M.  C.  189,  ^  3  McQueen,  H.  L.  419. 

where  the  Court  of  Common  Pleas  ^  il  C.  B.,  N.  S.  387;  11  H.  L. 

held  that  the  part  of  a  pier  below  192;  see  also  judgment  of  Brett, 

lowwatermarkwasout  of  the  realm,  J.  A.,  in  Mei/.  v.  Xet/n,  2  Ex.  Div. 

and  so  not  rateable  to  the  poor  as  p.  121. 
an  extra  parochial  place  within  31 
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Protection  of 
revenue,  etc. 


Navigation. 


between  the  Crown  and  the  Duchy  of  Cornwall,  which 
resulted  in  the  stat.  21  8f  22  Vict.  e.  109.  That  statute 
enacts  that  the  mines  and  minerals  below  low  water  mark 
are,  as  between  the  Queen's  Majesty  in  right  of  her  Crown, 
and  His  Eoyal  Highness  the  Prince  of  Wales  in  right  of 
his  Duchy  of  Cornwall,  vested  in  her  Majesty  in  right  of 
her  Crown,  as  part  of  the  soil  and  territorial  possessions  of 
the  Orown.^ 

Various  treaties  and  statutes  for  the  maintenance  of 
neutral  rights  during  war,  and  the  prevention  of  breaches 
of  the  revenue  and  fishery  laws  are  now  in  force,  and  most 
of  them  recognize  three  miles  as  the  limit,  though  this 
limit  is  not  universal,  for  it  is  admitted  by  international 
law  that  a  nation  is  entitled  to  take  such  measures  as  it 
may  deem  necessary  for  the  protection  of  its  revenue  within 
a  reasonable  distance  of  its  shores.^ 

The  result  of  the  authorities  seems  to  be  briefly  as 
follows : — 

1.  The  realm  of  England  only  extends  to  low  water 
mark ;  all  beyond  is  the  high  sea. 

2.  For  the  distance  of  three  miles,  and  in  some  cases 
more,  international  law  has  conceded  an  extension  of 
dominion  over  the  seas  washing  the  shores. 

3.  This  concession  is  evidenced  by  treaty  or  by  long 
usage. 

4.  In  no  case  can  the  concession  extend  the  realm  of 
England  so  as  to  make  the  conceded  portion  liable  to  the 
common  law,  or  to  vest  the  soil  of  the  bed  in  the  Crown. 
This  must  be  done  by  the  act  of  the  legislature. 

The  laws  relating  to  navigation  are,  with  the  foregoing 
exceptions,  the  same  within  as  without  the  territorial 
waters.  These  waters  are  free  to  the  peaceful  navigation 
as  well  by  foreign  as  by  English  ships.'  According  to 
international  law,  it  is  certainly  the  right  incident  to  each 


'  See  remarks  of  Cockbum,C.  J., 
in  this  case,  whicli  was  muoh  relied 
on  by  the  defendant  in  Reg.  v.  Kctjn. 


=  Cockbum,  C.  J.,  2  Ex.  D. 
216. 

"  I'hc  Saxonia,  1  Lush,  410. 
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State  to  refuse  a  passage  to  foreigners  over  its  territory  by 
land,  whether  in  time  of  peace  or  war ;  but  it  does  not 
appear  that  a  nation  has  the  same  right  with  respect  to 
preventing  the  peaceful  passage  of  foreign  ships  in  time  of 
peace  over  this  portion  of  the  high  seas.^ 

A  foreign  vessel,  therefore,  on  a  voyage  to  a  foreign  port, 
and  having  this  right  of  passage  over  the  sea  within  three 
miles  of  the  English  coast,  is  not  subject  to  the  English 
municipal  law  in  the  absence  of  express  provision  by  Act 
of  Parliament ;  ^  but  a  foreign  vessel  seeking  an  English 
port  is  liable  to  English  law.'  By  41  8^  42  Vict.  c.  73,  41  &  42  Vict, 
foreigners  on  board  foreign  ships,  and  passing  within  three 
miles  of  the  English  coast,  are  now  made  subject  to  the 
English  criminal  law. 

There  can  be  no  doubt  but  that  by  treaty,  or  by  the  Fishery, 
implied  assent  of  nations,  the  right  of  fishing  within  three 
miles  of  the   coast   of   the   United    Kingdom  is  vested 
exclusively  in  the  inhabitants  subjects  of  her  Majesty.* 

By  31  8f  32  Vict.  c.  45,  the  fisheries  on  the  coasts  of 
France  and  England  are  regulated  as  between  the  English 
and  French  ;  and  by  Article  1  of  the  convention  between 
the  two  countries  annexed  to  the  statute,  it  is  provided 
that  British  fishermen  shall  have  the  exclusive  right  of 
fishing  within  the  distance  of  three  miles  from  low  water. 
The  fisheries  are  regulated  by  various  statutes  prescribing 
the  manner  in  which  fish  may  be  taken,  and  the  close 
seasons,  &c.,  which  will  be  treated  fully  in  another  chapter.^ 

It  has  been  laid  down  that  the  territory  or  realm  of  Creeks  and 
England  is  that  over  which  the  common  law  of  England  ^'^"'^ 
extends,  or,  in  other  words,  all  that  is  within  the  body  of 
a  county,  and  that  the  county  extends  to  low  water  mark, 
where  the  high  seas  begin.^     Hence  those  creeks  or  arms 
of  the  sea  which  lie  within  the  body  of  a  county  will  be 

'  Sir  E.  PMllimore,  2  Ex.  Dir.  Cunningham's  case.  Bell,  Cr.  C.  72. 

g2.  ^  As  to  this  see  ffamwrf  V.  Woods 

2  The  Saxonia,  1  Lush.  410.  and  Forests,  3  McQ.  H.  L.  419. 

3  The  Annapolis,    1   Lush.   295  ;  '  See  Chap.  VI. 

The  Joanna   Stall,    1   Lush.    295;  «  JJe<7.  v. /%»,  2  Ex.  D.  67,  197. 
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governed  by  the  rules  of  law  relating  to  inland  tidal  waters, 
which  are  treated  of  in  a  succeeding  chapter,  while  those 
inlets  of  the  sea  which  do  not  so  lie  within  the  body  of  a 
county  will  form  part  of  the  territorial  waters  of  the  State, 
and  be  governed  by  the  laws  relating  to  such  territorial 
waters  which  have  been  stated  in  the  preceding  pages. 

The  question  as  to  what  portion  of  the  sea  is  so  within  the 
body  of  a  county,  is  a  somewhat  difficult  one,  and  is  one 
which,  it  woidd  appear,  must  be  decided  by  evidence  in 
each  particular  case.  It  is  said  by  Hale  that  an  arm  or 
branch  of  the  sea  which  lies  intra  fauces  terrcB,  where  a 
man  may  reasonably  discern  between  shore  and  shore,  is, 
or  at  least  may  be,  within  the  body  of  a  county ;  ^  and 
Lord  Coke,  in  the  ease  of  Leigh  v.  Burleij^  observes  that 
the  admiral  should  have  no  jurisdiction  where  a  man  may 
see  from  one  side  to  another,  to  which  the  other  justices 
agreed.  This  view  is  confirmed  by  Cockburn,  C.  J.,  in 
Reg.  V.  Keyn,  and  may  be  taken  to  be  settled  law.^ 

The  Sea  Shore. 

Definition  and  The  sea  shore  may  be  defined  as  that  portion  of  the 
land  adjacent  to  the  sea  which  is  alternately  covered  and 
left  dry  by  the  ordinary  flux  and  reflux  of  the  tides. 
Although,  in  common  parlance,  the  word  shore  has  often 
a  more  extensive  meaning — taking  in  all  that  extensive 
belt  of  waste  ground  or  strand,  shingles,  and  rock  liable 
to  the  action  of  every  kind  of  tide, — yet  it  is  now  finally 
settled,  that  in  legal  intendment  no  more  of  that  unclaimed 

1  De  Jure  Maria,  p.  10,  Harg.  jurisdiction  was  anything  else  than 
Tracts.  the  right  of  defence  before  men- 

^  Ow.  122.  tioned,  which  is  admitted  to  exist 

2  2  Ex.  Diy.  pp.  164,  168.  It  for  the  protection  of  peace  and  the 
is  stated  by  ■writers  on  interna-  revenue ;  see,  howerer,  Sir  R. 
tional  law  that  the  exclusive  terri-  Phillimore,  Heg.  v.  Kcyn,  2  Ex.  D. 
tonal  jurisdiction  of  the  British  71  ;  see  also  Wheaton,  Int.  Law, 
Crown  has  extended  immemorially  p.  240  ;  Vattel,  Droit  des  Gens,  liv. 
to  those  bays  called  the  Eing^s  1,  ch.  22,  s.  281  ;  Phillimore,  Int. 
Chambers — i.  o.  portions  of  the  sea  Law,  vol.  1,  p.  239  ;  Life  of  Sir  L. 
cut  off  by  lines  drawn  from  one  Jenkins,  vol.  ii.  pp.  727,  728 
promontory    to    another  —  but    it  780. 

would  seem  doubtful  whether  this 
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tract  is  sea  shore  than  that  portion  which  lies  between 
high  and  low  water  mark  at  ordinary  tides.^  This  point 
has  been  finally  settled  by  the  case  of  Attorney-General  -v. 
Chambers,'''  in  which  the  Lord  Chancellor  Oranworth, 
assisted  by  Maule,  J.,  and  Alderson,  B.,  held  that  the 
sea  shore  landwards  is,  in  the  absence  of  particular  usage, 
prima  facie  limited  by  the  line  of  the  medium  high  tide 
between  the  spring  tides  and  the  neap  tides ;  or,  in  other 
words,  that  part  of  the  shore  which  for  four  days  in  every 
week,  or  for  the  most  part  of  the  year,  is  reached  and 
covered  by  the  tides.'  As  this  line  will  vary  as  the  sea 
recedes  from  or  encroaches  on  the  land,  so  the  boundaries 
of  the  shore  will  vary  with  the  recession  or  encroachments 
of  the  sea.*  Land  above  this  line,  though  overflowed 
by  high  spring  and  extraordinary  tides,  is  not  shore,  but  is  ' 
presumed  to  be  land  the  property  of  adjoining  owners.'' 

The  sea  shore,  as  above  defined,  forms  part  of  the  body  Forms  part  of 
of  the  adjoining  county,  the  justices  of  which,  and  not  the  jj^e  adjoiiimo- 
admiralty,  have  cognizance  of  offences  committed  there,  county,  but 
whether  committed  when  the  shore  is  or  is  not  covered  of  the  adjoin- 
with   water  ;  ^  it   does   not,    however,    in   the    absence   of  ™^  parish  or 

'  ...  manor. 

evidence,  form  part  of  the  adjoining  parish,  but  is  prima 
facie  extra-parochial.  It  may  be  ia  a  parish  or  a  manor, 
but  there  is  no  presumption  of  law  that  it  is  within  either.' 
Now,  however,  by  31  8f  32  Vict.  c.  122,  s.  27,  every 
accretion  from  the  sea,  whether  natural  or  artificial,  and 
the  part  of  the  sea  shore  to  the  low  water  mark,  are 
annexed  to  and  incorporated  with  the  parish  to  which 
they  adjoin,  in  proportion  to  the  extent  of  the  common 
boundary,  for  aU  civil  parochial  pui'poses ;  and  are  there- 

1  Hall  on  the  Sea  Shore,  p.  8.  "  Embhton  v.  Brown,  3  E.  &  E. 

2  4  De  Gex,  M.  &  G.  206.  234  ;  Reg.  v.  Musson,  8  E.   &  BI. 
2  See   also    Blundell  v.   Gatteral,       900. 

5  B.  &  Aid.  268,  per  Holroyd,  J.  ;  '  Seg.    v.   Musson,    8   E.   &  Bl. 

and  Lowe  v.  Govett,  3  B.  &  A.  813,  900;  D.  of  Bridgewater'' s  Trustees  v. 

per  Lord  Tenterden,  C.  J.  Bootle-ciim-Linaere,  L.  E.,  2  Q.  B. 

*  Scratten  v.  Brown,  4  B.  &  C.  4  ;  see  also  £eg.  v.  Gee,  1  E.  &  E. 

485.  1068. 

5  Zoive  V.  Govett,  3  B.  &  A.  813. 
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fore  liable  to  be  rated  to  tlie  poor.  This  statute  has  been 
held  not  to  apply  to  the  part  of  a  pier  extending  below 
low  water  mark,  and  built  on  iron  piles  driven  into  the  sands, 
so  that  the  water  flowed  under  it,  no  alteration  being 
made  in  the  line  of  low  water  mark — the  Court  holding 
that,  on  the  authority  of  Beg.  v.  Keyn,  this  portion  of  the 
pier  was  out  of  the  realm  and  jurisdiction  of  England, 
and  that  it  moreover  was  not  an  "  accretion  "  within  the 
words  of  the  act."^  The  shore  is  an  extra-parochial  place 
within  the  Nuisance  Eemoval  Act,  18  ^  19  Vict.  c.  121, 
s.  22.2 
Property  in  The  property  in  the  soil   of  the  shore  of   the   sea,  of 

soil  of  the  ,.  T  Pii  1        p        '  .      1  1        . 

shore  between  estuaries   and   arms   oi   the  sea,  and   oi  navigable  nvers 
high  and  low   between  hiffh  and  low  water  mark,  is  prima  facie  vested 

water  mark  m  .    i       •        i       /^  u   i  ■ 

the  Crown.  of  common  right  m  the  Grown  f  but  it  may  belong  to  a 
subject  by  ancient  grant  or  charter  from  the  Crown,  or  by 
prescription.''  This  ownership  of  the  Crown  is  for  the 
benefit  of  the  subject,  and  cannot  be  used  in  any  way  so 
as  to  derogate  from  or  interfere  with  the  public  rights  of 
navigation  and  fishery. 

But  subject  to  The  ownership  of  the  Crown  in  the  sea  shore  is  com- 
°  '  pared  by  Lord  Hale  to  the  ownership  of  lords  of  manors 
in  the  common  and  waste  lands  of  the  manor.  The 
soil  and  freehold  of  the  waste  belong  to  the  lord,  but 
subject  to  certain  rights  of  manorial  tenants;  so  the 
king  is  lord  of  the  great  waste  of  the  sea,  subject  to  eer- 
taia  beneficial  rights  and  privileges  of  fishing,  navigation, 
&c.,  immemorially  enjoyed  by  his  subjects  therein  by 
the  custom  of  the  realm,  which  is  the  common  law.' 
The   grantee  of  the  Crown  takes  subject  to  this  public 

1  Machpool  Tier  v.  Fylde  Xfnion,       De  G. ,   M.   &  G-.   206  ;    Bagot  v 
46  L.  J.,  M.  C.  129.  Orr,  2  Bos.  &  Pull.  472 ;  see  also 

2  Reg.  T.  Lee,  1  E.  &  E.  1068.  Sristow  v.  Cormiean,  3  App.  C.  641; 
'  Mayor  of  Penryn  v.  Solme,   2       Malcolmson  v.  O' Lea,  10  H.  L.  593. 

Ex.  Div.  328  ;   Gann -f .  Free  Fishers  ■•  Calmady  y.  Mowe,  G  C   B    861- 

of  Whitstable,  11  H.  L.  192 ;  A.-G.  A.-G.  v.  Jones,  33  L.  J.,  Ex.  249  '; 

V.  Parmeter,  10  Price,   378  ;  Smith  see  also  cases  at  p.  15  of  Hall  on 

V.   Officers  of  State  of  Scotland,    13  the  Sea  Shore. 
Jur.  713  ;  Blundell  v.  Catteral,  6  B.  '  De  Jure  Maris,  u.  iv.  ■  Hall  on 

&  AM.  268 ;  A.-G.  v.  Chambers,  4  the  Sea  Shore,  p.  4. 
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right,  and  he  cannot,  in  respect  of  his  ownership  of  the 
soil,  make  any  claim,  or  demand,  even  if  it  be  expressly- 
granted  to  him,  which  in  any  way  interferes  with  the  en- 
joyment of  the  public  right.  ^ 

Any  interference  with  the  public  rights  is  a  nuisance  Nuisances. 
and  the  subject  of  indictment  or  information,  and  of  an 
action  on  proof  of  special  damage.^ 

Any  unauthorized  intrusion  or  encroachment  on  the  Purprestures. 
soil  of  the  shore,  such  as  the  building  of  quays,  piers, 
moles,  &c.,  is  termed  a  purpresture,  and  may  be  abated  by 
the  Crown  or  the  owner  of  the  shore,^  or  restrained  by 
injunction  at  suit  of  Attorney- Greneral,  whether  they 
create  a  nuisance  or  not.*  Such  purprestures  may  or  may 
not  be  nuisances  to  the  navigation  ;  whether  they  are  so  or 
not  is  a  question  of  faot.^ 

The  right  to  take  wreck  and  royal  fish,  and  the  right  Wreck,  royal 
before  Magna  Charta  to  create  a  several  fishery  to  the  geveraf 
exclusion  of  the  pubUc,  belong  to  the  Crown  as  a  part  of  fisheiy. 
the  royal  prerogative  distinct  from  the  ownership  of  the 
shore,  and  may,  as  such,  be  communicated  to  the  subject 
by  grant  or  charter.^ 

There  is  no  doubt  but  that  a  subject  may  be  owner  of  a  Title  by  ex- 
portion  of  the  sea  shore  by  express  grant  from  the  Crown.'  thrCrowD  to 
The  alienation  of  Crown  lands  is  now,  however,  prohibited  ^  subject. 
by  statute  law  f  and  so  much  therefore  of  the  sea  as  has 
not   actually  been  aliened    still    remains  vested  in  the 
Crown,  incapable  of  alienation   except  by  Act  of  Par- 
liament. 

The  ownership  of  the  Crown  in  the  sea  shore  being,  as 
has  been  said,  for  the  public  benefit,  grants  of  portions  of 

1  Oann  v.  Free  Fishers  of  Whit-  *  See^o*^,  as  to  Remedies,  Chap. 

11  H.  L.  192.  IX. 


2  R.  V.  Grosvenor,  2  Stark.  511  ;  *  Meg.  v.  Betts,  16  Q.  B.   1022; 

Duke  of  Newcastle  v.  Clark,   Moo.  It.Y.Ecindall,Ca,T.  &'iil.i9&;  A.-G. 

Eep.   666 ;    R.  v.    Clark,   12  Moo.  v.  Terr)/,  L.  E,.,  9  Ch.  423. 
615;  A.-G.  V.  Richards,  6  Anstr.  '^  See  post,  p.  37. 

613  ;  Rose  v.  Miles,  4  M.  &  G.  161.  '  Hall,  pp.  6,  15. 

'  4    Blaokstone's    Comm.     271,  "  1  Anne,  o.  7,  s.  5  ;  JDoe  d.  R. 

note  ;  Angellon  Tide  Waters,  198.  v.  York,  14  Q.  B.  81. 
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it  to  an  indiyidual  subject  are,  as  it  were,  an  encroachment 
on  the  public  right  and  against  good  policy ;  and,  there- 
fore, the  Courts  are  inclined  to  construe  such  grants  strictly 
in  favour  of  the  Crown  pro  bono  publico  and  against  the 
grantees. 1  The  same  rules,  however,  of  common  sense  and 
justice  must  apply  in  the  construction  of  a  deed,  whether 
the  subject  matter  of  construction  be  a  grant  from  the 
Crown  or  from  a  subject — it  being  always  a  question  of 
intention  to  be  collected  from  the  language  used  with 
reference  to  the  surrounding  circumstances.^ 
By  pre-  In  absence  of  express  grant  of  the  shore,  the  question 

scrip  ion.  arises  whether  a  title  to  it  as  against  the  Crown  can  be 
acquired  by  a  subject  by  user  and  prescription,  giving  rise 
to  the  presumption  of  a  grant. 

Hall,  in  his  essay  on  the  Sea  Shore,^  discusses  this  point 
elaborately,  and  comes  to  the  conclusion  that  as  the  shore 
is  land,  it  must  be  governed  by  the  same  rules  of  law  as  to 
title  and  proof  of  title  as  terra  firma ;  and  that  as  prescrip- 
tion and  user  can  give  no  title  to  lands,  especially  as  against 
the  Crown,  such  title,  in  the  absence  of  express  grant,  can 
only  be  supported  by  evidence  of  adverse  possession  for  the 
full  period  prescribed  by  the  Statutes  of  Limitations  re- 
lating to  Crown  lands — viz.  sixty  years.  He  further 
argues  that  the  evidence  capable  of  supporting  such  ad- 
verse possession  must  be  similar  to  that  which  will  support 
a  claim  by  adverse  possession  to  inland  estates — viz.  evi- 
dence of  occupation  and  actual  possession  ;  and  that,  there- 
fore, the  user  of  rights  and  privileges — such  as  the  right  to 
wreck,  several  fishery,  royal  fish,  and,  perhaps,  digging 
sand,  which  are  separable  from  the  ownership  of  the  soil, 
and  do  not  imply  a  title  to  it — cannot  be  evidence  to  sup- 
port a  claim  to  absolute  ownership  of  the  soil.' 

Phear,  in  his  Rights  of  Water,  takes  a  view  more  favour- 
able to  claimants  against  the  Crown.    "  Almost  all  beneficial 

1  See     Royal    Fishery     of     the  "■  Lord^.  Commissioners  of  Sydney, 

Banne,     Davies'    E.     157  ;    D.    of  12  Moo.  P.  C.  473. 

Somerset  v.  Fogviell,  5  B.  &  C.  875  ;  '  Hall,  pp.  16—40. 
Hall  on  the  Sea  Shore,  p.  17. 
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"  enjoyment  of  land,"  he  says,  "  is  necessarily  so  exclusive 
"  in  its  character  as  to  leave  but  little  opening  for  question 
"  as  to  its  possession.  It  is  only  with  regard  to  waste  land, 
"  waters  and  the  sea  shore  that  any  real  doubt  can  arise. 
"  On  the  other  hand,  of  these  latter  the  sea  shore  especially 
"  is,  by  its  very  nature,  so  little  capable  of  exclusive  pos- 
"  session,  that  the  most  undoubted  owner  of  it  finds  it  very 
"  difficult  to  support  his  title  by  user.  In  some  sense,  owner- 
"  ship  may  be  said  to  be  an  aggregate  of  exclusive  ease- 
"  ments ;  the  greater  the  number  of  them  which  are  openly 
"  exercised,  the  stronger  is  the  probability  of  the  greater 
"  right  being  the  true  foundation  of  that  exercise.  Where, 
"  as  in  the  case  of  the  sea  shore,  the  incidents  of  enjoyment 
"  are  very  few,  it  is  not  easy  to  say  whether  the  user  of  one 
"  or  two  of  them  is  to  be  referred  to  the  greater  or  the 
"  lesser  right.  No  general  rules  of  guidance  can  be  laid 
"  down,  but  perhaps  it  may  be  assumed,  that  to  make  acts 
"  evidence  of  ownership,  they  must  appear,  under  the 
"  circumstances  which  surroiind  them,  to  have  been  done 
"  animo  hahendi,  possidendi  et  appropriandV^  ^ 

Which  of  these  views  of  the  law  would  be  held  correct 
in  the  case  of  a  claim  by  a  subject  to  a  portion  of  the  sea 
shore  in  gross,  where  the  actual  title  as  against  the  Crown 
would  be  in  dispute,  cannot  be  said  to  be  as  yet  determined, 
as  there  appears  to  be  no  reported  case  in  which  such  a 
claim  has  been  advanced  on  the  ground  of  the  exercise  of 
such  rights  alone  ;  but  in  the  case  of  claims  to  foreshore, 
as  forming  parcel  of  manors,^  and  even  as  forming  parcel 
of  lands  adjacent  to  the  sea,  where  the  manor  is  not  ex- 
pressly granted,'  the  Courts  have  adopted  the  more  liberal 
construction,  holding  that  evidence  of  the  user  of  various 
rights  and  privileges  is  admissible  to  show  that  the  part  of 
the  shore  claimed  forms  parcel  of  the  adjoining  manor  or 
lands.     In  actions   against  mere  trespassers,  a  sufiicient 

1  Phear  on  the  Eights  of  Water,  128;  A.-G.  v.  Chambers,  i  De  G. 

p.  88.  &  J-  55. 

'  ^.-e.  T.  7o«(!s,  2H.  &0.  347;  ^  Chad  v.   Tilsed,   5   Moo.   185; 

In  re  Belfast  Dock,  Ir.  K.,   1  Eq.  Srewx.  Karen,  Ir.  E.,  11  C.  L.  198. 

C.  C 
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Foreshore 
may  form 
parcel  of  a 
manor. 

Effect  of 
grant  of  sea- 
coast  manors. 


Acts  of 
ownership 
admissible  to 
prove  extent 
of  grant. 


possessory  title  can  be  established  by  persons  claiming 
foreshore,  without  producing  evidence  sufficient  to  dis- 
place the  title  of  the  Crown. ^ 

There  is  no  doubt  that  the  foreshore  may  form  parcel  of 
a  manor  ;^  and  in  fact  claims  to  foreshore  by  a  subject 
are  almost  invariably  made  by  lords  of  sea-side  manors. 

Where  the  grant  of  the  manor  is  express  and  unambi- 
guous, the  title  to  the  shore  wiU  depend  wholly  on  the 
construction  of  the  metes  and  boundaries  of  the  grant, 
which  will,  as  has  been  said,  be  construed  stricto  jure  in 
favour  of  the  Crown  and  against  the  grantee.'  Thus  if 
the  boundary  be  expressed  to  be  down  to  the  sea,  it  is 
presumed  that  the  ordinary  high  water  mark  is  iatended  as 
the  boundary  line;  but  if  it  is  expressed  to  be  down  to  low 
water  mark,  this  will  be  tantamount  to  a  grant  of  the 
shore.* 

In  fact  land  granted,  whether  situate  upon  the  sea  coast 
or  inland,  is  co-extensive  with  the  words  of  the  grant,  and 
no  more.  A  grant,  therefore,  of  a  sea  coast  manor  does 
not  necessarily  include  the  foreshore,  though  it  may  do  so.' 

Where  the  owner  of  an  adjoining  manor,  whose  title 
to  the  manor  from  the  Crown  is  not  disputed,  claims  a 
portion  of  the  sea  shore  as  forming  parcel  of  that  manor, 
the  question  is  really  one  of  boundary,  and  not  of  title ; 
and  in  such  cases  it  has  been  decided  that  acts  of  con- 
tinuous ownership,  including  under  this  head  such  rights 
as  those  of  taking  wreck  and  royal  fish,  digging  stones  and 


'  Corporation  of  Hastings-^.  Ivall, 
L.  R.,  'l9  Eq.  55S.  "Actual  pos- 
"  session  of  the  locus  in  quo  "would 
' '  have  been  not  merely  evidence 
"  of  title,  bnt  actually  a  title 
' '  against  wrongdoers. ' '  Per  Lord 
Blackburn,  in  Bristow  v.  Cormican, 
3  App.  C.  660. 

2  Calmachj  v.  Jioioe,  6  C.  B.  861  ; 
Dn7ce  of  Bemifort  v.  Swansea,  3  Ex. 
413;  Sir S.  Constable's  case,  5  Rep. 
107  ;  Hale  de  Jure  Maris,  Harg. 
Tracts,  27;  Case  of  Barons  of  Bar- 
clay, Harg.  Tracts,  34. 

2  But  see  ante,  p.  16. 


*  In  Corporation  of  Hastings  v. 
Ivall,  L.  R.,  19  Eq.  558,  where 
there  was  a  grant  by  Queen  Eliza  - 
heth  of  all  that  her  parcel  of  land 
called  the  ' '  Stone  Beache, ' '  it  was 
held  that,  as  the  name  Stone  Beach 
now  applied  to  the  entire  beach 
below  as  well  as  above  high  water 
mark,  such  grant,  as  against  a 
person  not  claiming  any  title  himself, 
must  he  presumed  to  include  the 
whole  foreshore ;  see  also  In  re 
Belfast  Sock,  Ir.  E.,  1  Eq.  12S. 

^  Hale  de  Jure  Maris,  p.  18. 
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sand,  and  cutting  seaweed,  and  the  enjoyment  of  an 
exclusive  fishery  may  be  called  in  to  explain  the  grant 
and  to  prove  the  portion  of  the  sea  shore  claimed  to  be 
within  the  boundaries  of  the  manor  granted.^ 

Thus  it  has  been  held,  that  where  the  Crown  granted  all 
the  regions,  countries,  or  territories  of  C,  and  the  boimdary 
sea-ward  was  the  bank  of  the  bay  of  K.,  as  the  description 
did.  not  necessarily  exclude  from  the  grant  the  shore  of  the 
bay  between  high  and  low  water  mark,  continuous  acts  of 
ownership  were  admissible  against  the  Crown  to  prove 
that  the  foreshore  was  included  in  the  grant.^ 

So  in  A.-G.  V.  Jones,^  on  the  trial  of  an  information  of 
intrusion,  the  question  being  as  to  the  title  of  the  defen- 
dant as  against  the  Crown  to  the  sea  shore  between  high 
and  low  water  mark,  the  defendant  gave  in  evidence  a 
grant  of  a  manor,  with  fishery,  wrecks  of  the  sea,  &c. ;  and 
also  gave  in  evidence  various  acts  of  ownership,  such  as 
taking  sand  and  gravel,  and  preventing  others  from  doing 
so.  The  learned  judge  told  the  jury  that  the  grant  of  the 
manor  did  not  pass  the  shore,  and  left  it  to  the  jury  to  say 
whether  they  were  satisfied  by  the  evidence  of  user  that 
the  defendant  had  acquired  a  title  as  against  the  Crown ; 
but  the  Court  of  Exchequer  held  this  a  misdirection,  and 
that  the  proper  question  for  the  jury  was,  whether  the 
evidence  of  user,  coupled  with  the  grant,  satisfied  the  jury 
that  the  defendant  had  such  title. 

In  The  Buke  of  Beaufort  v.  Swansea,'^  it  was  held  that 
the  sea  shore  between  high  and  low  water  mark  may  be 
parcel  of  the  adjoining  manor ;  and  where,  by  an  ancient 
grant  of  the  manor,  its  limits  are  not  defined,  modern 
usage  is  admissible  as  evidence  to  show  that  the  sea  shore 
is  parcel  of  the  manor ;  the  Court  in  this  case  holding  that 

1  A.-G.  V.  Jones,  2  H.  &  0.  347  ;  '  2  H.  &  C.  347  ;    see  also  Cal- 

C'ase  of  the  Barons  of  jBarclmj,Ila.ig.  m-acly  v.  Eowe,  6  C.   B.   861;  and 

Tracts,  34;   CalmadijY.  Eoive,  6  C.  In  re  Belfast  Doclc,  Ir.  E.,  1  Eq. 

B.  861.  128  ;  Scaly  v.  Thome,  Ir.  E.,  4  C. 

'=  InreBelfast  Sock,  Ir.  E.,  1  Eq.  L.  498. 

128.  ^  3  Exoh.  413. 

C   2 
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a  grant  of  the  Terra  or  Seignory  de  Goicer  was  equivalent 
to  the  grant  of  a  manor. 

In  the  case  of  Brew  v.  Ilaren^  the  Irish  Court  of 
Exchequer  Chamber  have  held,  that  where  lands  specifi- 
cally described  by  name  adjoining  a  sea  shore  were 
granted,  and  also  all  and  singular  lands,  tenements,  &o. 
thereto  belonging,  &c.,  evidence,  such  as  the  taking  of 
seaweed  by  the  plaintiff  immemoriaUy,  and  numerous 
convictions  obtained  by  the  plaintifE  at  petty  sessions  of 
persons  whom  he  had  prosecuted  for  taking  seaweed  in  the 
locus  in  quo,  and  also  that  he  had  brought  a  former  action 
against  an  alleged  trespasser,  in  which,  after  a  submission 
to  arbitration  there  was  an  award  in  his  favour,  which 
was  made  a  rule  of  Court,  was  admissible  as  agaiast  a 
mere  trespasser  to  prove  that  the  shore  passed  under  the 
grant,  though  the  grant  was  not  of  a  manor. 

In  MulhoUand  v.  Killen^  a  title  to  the  foreshore,  as  it 
would  appear,  in  (jro&&,  was  held,  as  against  a  trespasser,  to 
be  supported  by  proof,  that  for  sixty  years  the  owner  had 
let  portions  of  it  at  yearly  rents,  had  kept  a  bailiif  to  protect 
the  seaweed,  had  issued  regulations  to  govern  the  conduct 
of  his  tenants  on  the  shore,  and  had  issued  licences  to  cut 
seaweed  and  dig  gravel. 

In  Chad  v.  Tihed^  where  there  was  a  grant  of  wreck 
from  Hen.  II.  to  the  Abbey  of  Cerna,  by  all  their  lands 
upon  the  sea,  confirmed  by  impeximm  of  Hen.  VIII.,  and 
a  subsequent  grant  of  the  island  of  B.  and  its  shores,  be- 
longing to  the  late  Abbey  of  C,  supported  by  evidence 
that  between  forty  and  fifty  years  ago  the  owner  of  B. 
raised  an  embankment  across  a  small  bay,  and  had  ever 
since  asserted  an  exclusive  right  to  the  soil,  it  was  held 
that  although  the  usage  of  forty  years  could  not  of  itself 
establish  an  exclusive  right  to  the  shore  and  destroy  the 

1  Ir.  E,.,  n  C.  L.  198;  Ir.  R.,  9  2  Ir.   K.,   9  Eq.  471;   Seahj  v. 

C.    L.    41  ;    see    Lee  v.   Srown,   2  Thome,  Ir.  E.,  4  C.  L   495 

Mod.    69 ;     PoUexfen,     410,    sub  ^  5  Moore,  185. 
nomine  Lea  v.  Browne, 
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rights  of  the  public,  yet  it  was  eyidence  from  which  prior 
usage  to  the  same  effect  might  be  presumed,  and  which, 
coupled  with  the  general  words  of  the  grant,  served  to 
establish  such  right. 

From  these  cases  it  is  clear  that  certain  acts  of  owner-  What  acts  of 
ship  are  admissible  to  prove  that  the  foreshore  is  within  s^pie^^t'^to 
the  boundaries  of  a  grant  of  land  on  the  sea  shore ;  what  establish  a 
acts  of  ownership,  however,  are  sufficient  to  establish  such  a  shore, 
claim,  it  is  not  so  easy  to  say. 

The  chief  proprietory  acts  for  which  the  sea  and  sea 
shore  seem  to  aiiord  scope,  appear  to  be : — 

1.  Taking  wreck. 

2.  Taking  royal  fish. 

3.  The  various  incidents  of  a  port. 

4.  Fishing. 

5.  Mining,  digging,  and  taking  sand,  seaweed,  &c. 

6.  Taking  salvage  for  grounding  of  ships. 

7.  Embanking  and  inclosing. 

8.  Punishing  purprestures  or  intrusions,  i.  e.  trespasses. 

The  first  three  of  these  are  not  incidents  to  the  possession 
of  the  soil,  but  exist  independently  as  franchises  or  pre- 
rogative rights  of  the  Crown,  and  cannot,  according  to 
Phear,^  be  adduced  as  evidence  of  title  to  the  shore ;  this 
statement,  however,  would  appear  to  require  some  modifi- 
cation, as  in  the  case  of  Dickens  v.  Shaw,^  though  it  was 
held  that  the  right  of  the  lord  of  a  manor  to  take  wreck 
was  not  sufficient  alone  to  confer  a  title  on  him  by  pre- 
sumption of  law  to  the  ownership  of  the  soil,  yet  the  Court 
was  clearly  of  opinion  that  it  might  be  evidence  of  such 
ownership,  particularly  if  coupled  with  other  acts  of  en- 
joyment. 

With  regard  to  the  ownership  of  a  several  or  exclusive 
right  of  fishery,  as  giving  a  right  to  the  soil  of  the  sea 
shore,  in  the  case  of  The  Duke  of  Somerset  v.  Fogwell,^  the 

1  Page  89.  pendix,  45. 

2  Hall  on  the  Sea  Shore,  Ap-  =  5  B.  &  C.  375 ;  see  also  Scratten 
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Court  seemed  to  be  of  opinion,  that  though  the  owner  of  a 
several  fishery  in  tidal  waters  may,  in  an  ordinary  case,  be 
presumed  to  be  the  owner  of  the  soil,  as  in  the  case  of 
non-tidal  water,  yet  that  a  grant  of  such  a  fishery  does 
not  necessarily  import  the  ownership  of  the  soil.  The 
ownership  of  such  a  fishery  would,  therefore,  seem  to  be 
some  evidence,  though  not  conclusive  evidence,  of  the 
ownership  of  the  shore. 

The  remaining  acts,  when  exercised  exclusively,  no 
doubt  all  tend  to  show  ownership  of  the  soil,  but  it  appears 
doubtful  whether  any  of  them,  except  perhaps  the  last, 
would,  singly,  be  sufficient  to  support  a  claim  to  it.  The 
strength  of  the  claim  will,  in  all  cases,  depend  on  the 
number  of  exclusive  acts  exercised  by  the  claimant.^ 

Property  in  Land  formed  by  alluvion,  or  gradual  and  imperceptible 

by  alluvion  accretion  from  the  sea,  and  land  gained  by  dereliction,  or 
the  gradual  and  imperceptible  retreat  of  the  sea,  belongs 
to  the  owner  of  the  adjoining  terra  firma.  Where  the 
increase  is  sudden  or  perceptible,  the  land  gaiaed  belongs 
to  the  Crown.2  This  question  has  been  carefully  con- 
sidered  in  the  case  of  Rex  v.  Loi'd  Yarborough ;  and  the 
judgment  of  the  Court  of  King's  Bench,  delivered  by 
Lord  Tenterden,  C.  J.,  establishes  the  propositions  above 
stated,  and  further  defines  the  word  "imperceptible"  as 
meaning  imperceptible  in  progress,  and  not  in  resTolt, — 
that  is  to  say,  where  the  increase  cannot  be  observed  as 
actually  going  on,  though  a  visible  increase  is  observable 
every  year.^  The  law  thus  stated  would  appear  to  hold 
good,  whether  the  accretion  is  caused  by  natural  or  arti- 

V.  Brown,  4  B.  &  C.  485  ;    JJ.  v.  Seebkristo   v.   East  Ind.    Company, 

Ellis,   1  M.    &   S.    652  ;     Gray   v.  10  Moo.  P.  C.  140 ;  Mussumat Imatcm 

Bond,  5  Moo.  527  ;    Hale  de  Jure  Bendi  v.  Sergovind  Gliose,  4  Moo. 

Maria,  Harg.  Tracts,  34.  Indian  App.  405. 

'  Phear,  p.  89.  ^  Sex    v.    lord    YariorougJi,     2 

-  Rex    v.    Lord    Yariorough,    2  Bligh,  N.  C.   162  ;   Gifford  t.  Lord 

Bligh,  N.  0.   162  ;   2  Blackstone's  Yarborough,  5  Bligh,  163.    See  also 

Com.  261  ;   Callis  on  Sewers,  482  ;  Ford  v.  Lacy,  7  H.  &  N.  151,  and 

Eoll.  Ab.  170;  Dy.  326;  Hale  de  Foster  v.   Wright,  4  C.  P.  D.  438, 

Jure  Maris,  ch.  iv.  s.  2 ;  Hall,  p.  as  to  rivers,  and  post,  p.  62  et  seq.  ' 
108;  Woolrych  on  Waters,  p.  34  ; 
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ficial  causes,  provided  it  does  not  arise  from  acts  done  with 
a  view  to  the  acquisition  of  the  shore.^ 

Where  the  sea,  or  an  arm  of  the  sea,  by  gradual  and  Land  lost  by 
imperceptible  progress  encroaches  on  the  land  of  a  subject,  of  thTsea?^"^ 
the  land  thereby  covered  belongs  to  the  Crown ;'  but  where 
land  is  suddenly  overflowed,  and  any  marks  remain  by 
which  its  limit  can  be  recognized,  it  remains  to  the  original 
owner,  and  may  be  regained  by  art  or  industry  ;  or  if  the 
sea  retire  again  it  is  his  as  before.^  It  is  very  doubtful 
whether  any  length  of  time  during  which  lands  are  sub- 
merged will  bar  the  owner's  right  to  them  when  the  waters 
have  again  retired.* 

With  regard  to  islands,  where  the  island  is  formed  by  Islands, 
being,  as  it  were,  torn  from  the  mainland  and  surrounded 
by  the  sea,  the  land  so  surrounded  continues  to  be  the 
property  of  the  former  owner.^  Islands  arising  in  the  sea 
are  said  by  Hale  to  belong  of  common  right  and  2>nfn& 
facie  to  the  Crown ;  but  where  they  arise  in  a  part  of  the 
sea,  or  in  an  arm  of  the  sea,  or  creek,  or  haven,  which  is 
the  property  of  a  subject,  the  islands  which  happen  within 
the  precincts  of  such  private  property  of  a  subject  will 
belong  to  the  subject  according  to  the  limits  and  extent  of 
such  property.^ 

The  rule  by  which  the  right  to  lands  gained  gradually 
from  the  sea  belong  to  the  adjoining  owner  are  thought 
by  Lord  Chelmsford'  not  to  depend  on  the  principle  "  De 
minimis  non  curat  lex"  but  to  be  those  stated  in  the  case 
of  The  Hull  and  8elhy  Rail.  Co.^ — viz.  1st.  That  that  which 
cannot  be  perceived  in  its  progress  is  taken  to  be  as  if  it 
had  never  existed ;  and  2nd.  The  necessity  for  some  such 

1  A.-G.  T.  Chamiers,  i  De  G.  &  *  Mussumat  Imaum  Hendiy.  Ser- 

J.  55.     As  to  this  see  SeebJcristo  v.  govind  Ohosc,  i  Moo.  Ind.  App.  405. 

Jlast    Ind.    Co.,    10    Moo.    P.    0.  ^  Hale,  part   1,   oh.   vi. ;  Pleta, 

159  ;  Blackpool  Fier  v.  Fylde  Union,  lib.  3,  ij. -2,  s.  6  ;  see  Angell,  Tide 

46  L.  J.,  M.  0.  189.  Waters,  268  ;  Wookycli,  36. 

'  In  re  Sail  and  Seliy  Rail.  Co.,  5  "  Hale,  supra. 

M.  &  W.  327.  ''A.-G.  T.  Chambers,  iBeGr.  &  J. 

'  Blaokstone's  Com.  262 ;  Hale,  68.     See  further  as  to  this  ques- 

c.  iv. ;  Dyer,  326  ;  Vin.  Abr.  Pre-  tion,    the   elaborate    judgment   of 

rogative,   B.   a  2  ;   Comyn's  Dig.  Lindley,  J.,  iu  Foster  v.  Wright,  i 

Prerog.  D.  62;  Callis,  51 ;  see  Hall  C.  P.  D.  438,  and  post,  p.  65. 

on  the  Sea  Shore,  108-^134.  »  5M.  &W.  327. 
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rule  of  law  for  the  permanent  protection  and  adjustment 
of  property ;  for  it  must  be  borne  in  mind  that  the  owner 
of  lands  does  not  derive  benefit  alone,  but  may  sufEer  loss 
from  the  operation  of  the  rule ;  for  if  the  sea  gradually 
steals  upon  the  land,  he  loses  so  much  of  his  property. 

The  reason  for  assigning  lands  gained  suddenly  from 
the  sea  and  islands  to  the  Crown  is  stated  by  most  writers 
to  be,  that  the  king  is  owner  of  the  soil  of  the  sea,  and  the 
universal  occupant  of  what  was  unclaimed.^ 

Protection  The  king  has  probably  from  the  very  earliest  times  had 

ofZe^a?'^'  a  right  as  part  of  the  prerogative  to  defend  the  realm 
against  the  waste  of  the  sea,  and  to  order  the  construction 
of  defences  at  the  expense  severally  of  those  who  are  to  be 
benefitted  by  them.^  The  power  to  erect  a  sea-waU  or 
embankment  as  a  protection  against  the  sea,  or  from  the 
influx  of  the  tide  in  rivers,  is  one  of  those  things  which 
Prerogative  of  emanate  from  the  prerogative  of  the  Crown  for  the  general 
the  Crown.  g^fety  of  the  public ;  and  no  doubt  the  ordinary  rights  of 
property  must  give  way  to  that  which  is  done  for  the  pro- 
tection and  safety  of  the  public,  but  only  to  the  extent  to 
which  it  is  necessary  that  private  rights  and  pubKc  rights 
should  be  sacrificed  for  the  larger  public  purposes — the 
general  common  weal  of  the  public  at  large.^ 
Commissions  We  therefore  find  in  the  very  earliest  records  that  com- 
missions of  sewers  were  issued  by  the  king  for  this  purpose. 
The  various  statutes  of  sewers,  beginning  with  6  Sen. 
VI.  c.  5,*  do  but  regulate  the  exercise  of  the  prerogative 
in  this  respect,  and  prescribe  forms  of  commissions  for 
the  ordering  and  execution  of  the  necessary  works,  which 

1  See  Hale,  pp.  17,  36  ;  Callis,  'Woolryoh  on  Sewers,  pt.  1,  p.  42; 
44;  2  Blackstone,  251.  But,  as  Callis  on  Sewers,  p.  80;  see  also 
Callis  says,  such  islands  are  not  per  Lord  Coke,  10  Coke,  143 ; 
within  a  county,  and  so  without  see  also  per  Lord  Holt,  12  Mod. 
the  realm;  JRei/.  v.  Xei/n,  2  Ex.  321;  Holt's  Cases,  643. 
Div.  63.  The  king  is  not  universal  ^  Greenwich  Board  of  Works  v. 
occupant  of  unclaimed  dry  land;  Maudslay,  L.  R.,  5  Q.  B.  397. 
JJristowe  v.  Cormican,  3  App.  C.  *  The  most  important  are — 23 
641,  per  Lord  Blackhum.  Hen,  VIII.  o.  5 ;  13  Eliz.  o.  9 ;  3  & 

2  Per  Coleridge,  C.  J.,  in  Hudson  4  WiU.  IV.  o.  22  ;  24  &  25  Vict.  .;. 
V.    Tabor,  2   Q.    B.    D.    290;    see  133.     See  also ^o«<,  Ch.  VII. 
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forms  have  been  from  time  to  time  varied.  In  early 
times,  probably,  the  king  ordered  the  construction  of  such 
sea  walls  as  he  judged  necessary,  very  much  according  to 
his  own  discretion.  In  process  of  time,  however,  this 
discretion  came  to  be  limited  by  established  rules,  and  at  last 
by  statute.  The  Statute  of  Sewers,  23  Hen.  VIII.  c.  5,  is 
the  most  important  of  these.  By  it  commissions  of  sewers 
were  to  be  issued  from  time  to  time  as  need  required,^  and 
their  powers  and  duties  were  confined  to  the  particular 
districts  issued  in  each  particular  commission,  which 
formerly  only  lasted  for  three  years.  But  now,  by  24  Sf 
25  Vict.  c.  133,  a  commission  of  sewers  once  issued  shall 
be  deemed  to  continue  until  such  time  as  it  shaU  be 
superseded  by  her  Majesty,  who  may  from  time  to  time 
fill  up  any  vacancies  therein  under  her  sign  manual. 

The  Commissioners  of  Sewers  were  required  by  23  Hen.  Powers  and 
VIII;  in  the  first  place,  to  make  a  survey  of  the  various  Commis- 
defences  against  the  sea,  and  obstructions  to  navigation  or  ^loners  of 
the  flow  of  rivers,  and  to  hear  and  determine  concerning 
the  same,  through  whose  default  such  defences  were  out  of 
repair,  or  such  obstruction  caused,  and  to  ascertain  the 
names  of  the  owners  of  the  various  lands  where  offences 
have  occurred,  and  also  of  such  as  have  suffered  incon- 
venience. They  were  empowered  to  assess  the  lands  of  all 
individuals  in  their  district,  whether  damaged  or  not,  for 
repairs  which  they  are  directed  to  execute,  and  to  take 
labourers,  carriages,  timber,  and  other  necessaries,  on 
paying  a  reasonable  price.  They  are  empowered  to  make 
such  orders,  ordinances,  and  decrees  as  may  be  expedient, 
and  by  the  judicial  authority  with  which  they  are  in- 
vested they  may  sit  in  judgment  upon  their  own  orders, 
subject,  however,  to  the  correction  of  the  higher  Courts. 
They  may  issue  writs  and  precepts  to  the  sheriffs,  bailiffs, 
and  others,  and  may  punish  by  distress,  fine,  and,  in  some 
cases,  by  imprisonment,  anyone  showing  negligence  or 
disobeying  their  orders.^     Their  powers  are  confined  to 

'  See  Woolrych  on  Sewers,  pp.  8,  9.  '  lb.  pp.  54 — 62. 
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Property  in 
embankments 
or  walls 
erected  not 
vested  in 
them. 


Their  powers 
limited  to 
parts  of  the 
coast  not 
vested  in 
any  conser- 
vators or  har- 
bour trustees. 


Liability  to 
repair  not 
enforceable 


the  sea,  and  to  navigable  rivers,  and  to  public  sewers,  and 
to  things  which  interfere  with  the  public  convenience.^ 

The  authority  to  be  exercised  by  the  Commissioners  of 
Sewers  on  the  behalf  of  the  public,  does  not,  however,  vest 
in  them  such  a  property  in  the  embankments  or  walls 
which  they  have  erected,  as  will  enable  them  to  maintain 
an  action  of  trespass  against  a  trespasser  for  breaking 
them  down, — the  remedy  must  be  by  indictment  in  the 
name  of  the  king.^  It  has  further  been  held  that  there  is 
nothing  inconsistent  with  the  purposes  of  a  sea  or  river 
wall  or  embankment,  erected  to  protect  the  neighbouring 
lands,  in  a  public  right  of  way  along  the  surface ;  and  that 
the  same  evidence  of  user  will  raise  the  presumption  of  a 
dedication  of  a  right  of  way  by  the  owner  of  the  soil  in 
the  case  of  such  embankment,  as  in  any  other  case  of 
uninterrupted  and  open  user  by  the  public;  but  that,  if  it 
was  necessary  for  public  purposes  or  for  the  public  safety 
of  a  district  that  the  level  of  the  wall  should  be  altered,  so 
as  to  interfere  with  and  obstruct  the  public  right  of  way, 
the  right  of  way  must  yield  to  the  larger  and  more  impor- 
tant purpose  for  which  the  powers  of  the  Commissioners  of 
Sewers  were  given. ^ 

The  navigable  rivers,  ports,  harbours  and  docks  of  the 
kingdom  are  now  almost  universally  vested  in  corporate 
bodies  of  conservators,  who  have  all  the  powers  of  per- 
mament  Commissioners  of  Sewers,  unless  there  is  stipula- 
tion to  the  contrary  in  their  particular  act.*  The  powers, 
therefore,  of  Commissioners  of  Sewers  at  the  present  day 
are  restricted  to  those  parts  of  the  coast  not  imder  the 
regulation  of  any  body  of  conservators  or  trustees  of  ports, 
harbours  or  docks. 

Though  it  has  been  said  that  it  was  the  duty  of  the 
king  to  guard  and  protect  the  shores  and  lands  adjoining 


'  Woolrych  on  Sewers,  p.  68; 
per  Buller,  J.,  in  Jean  v.  Holland, 
2  T.  R.  365. 

-  Biiha  of  Newcastle  v.  Clarl;,  1 
Moore,    E.     666 ;     see    Driver  v. 


Simpson,  lb.  note  on  p.  682. 

^  Greenwich   Board  of  TTorls  v. 
Mandslay,  L.  R.,  5  Q.  B.  397. 

*  "Wooh-ych  on  Sewers,  p.  49. 
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the   sea  from  being  overflowed  by  the  sea,  there  is  no  against  the 
liability  in  this  respect  ■which  can  be  enforced  against  the  common'iaw 
king,  and  no  mode  of  enforcing  it.^     There  is   also   no  against  a 
liability  at  common  law  apart  from  prescription  upon  a 
frontager  to  maintain  a  sea-wall  for  the  protection  of  his 
neighbom-s;  nor  is  the  fact  that  a  frontager  had  always 
maintained  a  wall  in  front  of  his  land,  and  that  no  one 
had  thought  it  necessary  to  erect  a  wall  to  protect  his 
land  from  the  water  which  might  come  from  his  neigh- 
bour's land,  sufficient  evidence  to  establish  a  prescriptive 
liability  on  a  frontager  to   maintain   the  wall   for  the 
protection  of  the  adjoining  landowners.^ 

But  there  exists  in  the  Crown  a  prerogative  right  and  a  But  the 
duty  to  protect  the  lands  of  the  realm  from  the  inroads  of  ^^eyent'de^ 
the  sea  for  the  benefit  of  the  commonwealth ;  and  such  struction  of 

,.  •!;         TTi-  i.         -li.-  _r  natural  bar- 

prerogative  right  and  duty  import  a  right  m  an  owner  oi  riers. 
land  protected  from  the  sea  by  a  natural  barrier  to  have 
such  barrier  preserved  from  destruction  by  the  owner  of 
the  land  on  which  it  exists ;  and  this  right,  though  not 
enforceable  against  the  Crown,  is  enforceable  against  a 
subject  who  is  the  owner  of  land  on  which  such  natural 
barrier  exists.  Thus  in  A.-G.  v.  Tomline,^  the  plaintiff  A.-O.  v. 
and  relator,  the  Secretary  of  State  for  War,  was  seised  in 
trust  for  the  Crown  of  a  piece  of  land  near  the  shore  of 
the  estuary  of  a  tidal  river.  The  defendant  was  lord  of 
the  manor  and  owner  of  the  adjoining  land  and  foreshore 
lying  between  the  plaintiff's  land  and  the  estuary.  On 
the  shore  on  the  defendant's  land  was  a  natural  bank 
of  shingle  formed  by  the  sea.  The  defendant  and  his 
predecessors  had  for  many  years  sold  large  quantities  of 
shingle,  and  in  consequence  of  this  removal  the  plaintiff's 
property  was  overflowed  by  a  very  high  tide  in  1877,  and 
its  safety  became  endangered.  On  information  and  action 
to  restrain  defendant  from  removing  any  shingle  so  as  to 
endanger  the  plaintiff's  land.  Fry,  J.,  granted  the  injunc- 

1  Hudson  T.   Tabor,  2   Q.  B.  D.  «  n,, 

290.  =  40  L.  T.,  N.  S.  775. 
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tion  prayed,  and  based  his  judgment  on  the  ground 
of  the  duty  of  the  Crown  to  protect  the  land  of  tho 
subject,  and  on  the  absurdity  which  would  result  if  the 
subject  was  allowed  to  destroy  what  the  Crown  is  bound 
to  maintain ;  and,  remarking  on  the  case  of  Hudson  v. 
Tabor,  he  admits  that  a  great  distinction  may  exist 
between  a  liability  to  repair  an  artificial  bank  or  wall, 
and  the  right  to  destroy  a  natural  protection. ^ 
Liability  to  By  prescription,  however,  the  liability  to  repair  a  sea- 

i^ose™by  '^  ^^^^  ^^^  to  defray  all  the  expenses  may  be  imposed  upon  an 
prescription,  individual  owner.  If  the  injury  to  a  sea-wall  is  occasioned 
by  the  default  of  him  who  is  bound  to  repair  it  and  is  not 
irremediable,  and  he  cannot  repair  it,  every  one  charged 
with  the  repairs  may  have  an  action  on  the  case  against 
him.^  If  the  injury  is  caused  by  a  sudden  tempest  without 
any  default  on  his  part,  then  the  Commissioners  of  Sewers 
may  order  a  new  one,  even  in  a  different  form  if  necessary, 
to  be  erected  at  the  expense  of  all  the  owners  of  land  who 
would  be  damaged  by  the  nuisance,  or  may  be  benefitted 
by  the  repair,  according  to  the  quantity  of  their  lands.'  At 
common  law  the  king  might  issue  commissions  to  repair 
ancient  walls,  but  not  to  build  new  ones.  If  a  man 
would  make  a  new  wall,  he  must  sue  an  ad  quod  damnum 
to  know  what  damage  it  shall  be  to  the  king  and  others. 
By  stat.  23  Hen.  VIII.  new  inventions  are  not  warranted, 
but  some  alterations  might  be  made  ;  when  an  old  wall  by 
violence  of  the  sea  is  broken  down,  another  wall  in  the 
case  of  inevitable  necessity  may  be  made,  but  if  the 
damage  may  be  avoided  by  the  reparation  of  the  old  one, 
a  new  one  ought  not  to  be  erected.* 

1   His    lordship    rather    doubts  dation  from  a  riyer,  would  seem  to 

whether  an  action  would  have  lain  apply  a  fortiori  to  ths  sea.     As  to 

for  the  acts  complained  of  other-  this,  see  al&o  post,  Ch.  III. 
wise  than  at  the  suit  of  the  At-  -  Ecighley's  case,  10  Coke,  139. 

tomey-General  by  virtue   of   the  ^  S.  v.  Commissioners  of  Sewers 

royal  prerogative,  but  the  decision  for  Somerset,  8  T.  E.  312;   Kcigh- 

of  Hall,  V.-C,  in  Crompton  v.  Lcc  ley's  case,  10  Coke,  139. 
(31  L.  T.,  N.  S.  469),  with  regard  <  Isk  of  Ely  ease,  10  Coke,   140; 

to  excavations  endangering  inun-  Roolce's  case,  5  Coke,  99. 
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The  landowners  of  a  level  cannot,  however,  be  called  Even  -when 
upon  to  contribute  to  the  repairs  of  a  sea-wall,  although  caSed  by- 
it  has  been  injured  by  an  extraordinarily  high  tide  and  extraordinary 
tempest,  unless  the  damage  has  been  sustained  without  the 
default  of  the  party  generally  hound  to  repair.^     A  land- 
owner may,  moreover,  be  bound  by  prescription  to  repair 
a  sea-wall,  even  though  it  he  destroyed  by  an  extraordinary 
tempest,  and  it  is  a  question  for  the  jury  whether  he  is 
bound  to  provide  against  the  effects  of  ordinary  tempests 
only  or  of  extraordinary  ones  also.^ 

Where  an  obligation  is  imposed  on  a  frontager,  either  at  Negligence. 
common  law  or  by  statute,  to  keep  a  waU  at  a  certain 
height,  and  he  fails  to  do  so,  he  is  guilty  of  negligence  and 
responsible  for  all  damage  caused  by  such  negligence,  even 
though  the  damage  is  caused  by  the  overflow  of  an  extra- 
ordinarily high  tide.  Thus,  in  The  Nitro-Phosphate  Co.  v.  Nitro-Phos- 
London  Bochs,^ the  defendants,  the  owners  of  a  dock  on  the  ''zondonDo'cks. 
river  Thames,  were,  prior  to  1875,  required  by  the  Dagen- 
ham  and  Havering  Commissioners  of  Sewers  to  maintain  a 
river- wall  in  front  of  their  land  at  a  height  of  four  feet 
two  inches  above  Trinity  high  water  mark.  They  were 
authorized  by  Act  of  Parliament  to  make  and  maintain  a 
dock  and  works  according  to  levels  defined  in  plans  and 
sections  deposited  with  the  clerk  of  the  peace.  The  sections 
showed  the  retaining  banks  of  the  new  works  to  be  of  a 
uniform  height  of  four  feet  above  Trinity  high  water 
mark.  The  defendants  allowed  their  retaining  bank  to  be 
at  one  point  several  inches  below  the  level  of  four  feet. 
In  November,  1875,  an  extraordinarily  high  tide,  which 
rose  to  four  feet  five  inches  above  Trinity  high  water  mark, 
overflowed  the  defendants'  bank  and  damaged  the  plain- 
tiffs, adjoining  landowners.  The  tide  had  never  been 
known  to  rise  so  high  before.     In  an  action  for  damages 


'  R.    T.  Commissioners  of  Sewers  Wear  Commissioners  v.  Adamson,  2 

for  Essex,  1  B.  &  C.  477.  App.  C.  750. 

2  iJ.  V.  Leigh,  10  A.  &  E.  398  ;  ^  g    ch.   Div.    503  ;  37  L.   T., 

and  see  per  Cairns,  L.  C,  in  Biver  N.  S.  330. 
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the  defendants  urged  that  they  were  not  liable,  as  the 
extraordinarily  high  tide  was  the  act  of  Grod,  and  that, 
even  if  they  were  liable  for  some  damages  for  not  keeping 
the  wall  of  the  height  of  four  feet,  they  were  not  liable  for 
the  whole  damage  caused  by  a  tide  which  rose  to  four  feet 
five  inches,  which  would  have  overflowed  the  plaintiffs' 
premises  even  if  they,  the  defendants,  had  maintained 
their  wall  at  the  proper  height.  Fry,  J.,  held,  that  a  duty 
was  imposed  on  the  defendants  by  the  Act  of  Parliament 
to  keep  their  wall  at  a  uniform  height  of  four  feet  above 
Trinity  high  water  mark ;  that  they  had  failed  to  do  so, 
and  were  guilty  of  negligence,  and  liable  for  the  whole  of 
the  damage  ;  and  that  though  the  unprecedented  high  tide 
might  be  the  act  of  Grod,  yet  no  man  who  has  a  duty  cast  on 
him,  and  who  does  not  perform  it,  can  rely  upon  the  act  of 
God  as  any  excuse  at  all.  He  held,  further,  that  as  he 
could  not  tell  whether  any  of  the  damage  did  accrue  from 
the  act  of  Grod,  and  could  not  analyze  the  total  amoimt  of 
damage  between  the  defendants'  negligence  and  the  act 
of  Grod,  the  defendants  must  pay  the  whole  damage 
done.i 

On  appeaP  the  Lords  Justices  affirmed  the  decree  of 
Fry,  J.,  with  a  variation.  They  held,  that,  independently 
of  the  Act  of  Parliament,  the  defendants  were  bound  at 
common  law  to  maintain  their  bank  up  to  the  level  of  four 
feet  two  inches,  the  height  of  the  rest  of  the  river  wall, 
and  were  liable  to  the  plaintiffs  for  negligence  in  not  doing 
so ;  that  the  extraordinarily  high  tide  in  question,  though 
the  act  of  Grod,  did  not  excuse  the  defendants  from  their 
liability,  but  that  they  ought  to  have  an  opportunity  of 
showing  that  the  damage  done  by  the  act  of  Grod  and  the 
damage  occasioned  by  their  negligence  could  be  ascertained 
and  apportioned.^ 

'  Nitro-Fhosphate   Co.  v.  London  River  Wear  Commissioners  v.  Adam- 
Bocks,  37  L.  T.,  N.  S.  330.  son,  L.  R.,  2  App.  C.  780;  KiclioUs 
2  9  Ch.  D.  921.  V.  Marslmd,  2  Ex.  Div.  1 :  and  post, 
=  As  to  the  "act  of  God,"  see  Ch.  III. 
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If  a  tenant  for  life  suffer  a  sea-wall  to  be  out  of  repair,  Liability  of 
so  that  by  bis  fault  the  land  is  drowned,  it  is  waste  in  him ;  lyg^and  °^ 
but  if  the  land  be  drowned  by  the  rage  and  extraordinary  mortgagees, 
violence  of  the  sea,  it  is  not  waste. ^     A  mortgagee  not  in 
actual  possession,  but  in  receipt  of   rents  and  profits  of 
land  obarged  with  the  repair  of  a  sea-bank,  is  liable  for 
default  of  reparation,  although  notice  has  not  been  given 
him  to  repair  under  3  8f  4:  Will.  IV.  c  22,  s.  15,  as  the 
power  given  by  the  old  statute  23  Sen.  VIII.  to  assess 
and   impose   fines  and  pecuniary  impositions  still  exists, 
although  the  statute  3  4"  4  Will.  IV.  c.  22,  s.  15,  enacts  that 
after  notice  given  the  commissioners  may  in  default  re- 
pair themselves  at  the  defaulter's  expense.^ 

According  to  the  terms  of  the  commission  set  out  in  Presentment 
23  Hen.  VIII.  c  5,  s.  3,  before  an  order  can  be  made  upon  necessary. 
a  person  to  repair  sea-waU,  there  must  be  a  presentment 
by  a  jury  that  he  is  the  person  by  whose  default  the  sea- 
wall is  out  of  repair.3  Stat.  3  (^  4  Will.  IV.  c.  22,  to  a 
certain  extent  modifies  that  enactment,  because,  whereas 
under  the  old  statute  it  was  necessary  that  the  jury 
should  find  on  each  occasion  who  was  liable  to  do  repairs, 
the  later  statute  enacts  that  it  shall  no  longer  be  neces- 
sary during  the  continuance  of  the  same  commission  to  have 
a  presentment  of  a  jury  upon  subsequent  wants  of  repair, 
and  that  the  first  presentment  of  any  given  individual,  or 
body  politic,  shall  be  sufficient.  It  says  that  not  only  an 
individual  once  presented,  but  the  owners  and  occupiers 
for  the  time  being  of  such  lands,  shall  continue  liable 
from  time  to  time  to  repair  the  defence  according  to  the 
presentment.  But  when  it  empowers  the  commissioners 
to  make  their  order  it  only  mentions  such  person,  body 
politic  or  corporate,  i.e.  the  person  or  body  politic  origi- 
nally presented.     It  was  held,  therefore,  that  an  order  on 

'  Griffith'' s  case,  Moore,  Eep.  62.  '   Wingate  v.  TTaite,  6  M.  &  W. 

2  Meg.  T.  Baker,  L.  R.,  2  Q.  B.       739;  Seg.  v.   Wharton,  2  B.   &  S. 
621.  719. 
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In  absence  of 
prescription, 
all  owners 
and  occupiers 
benefitted 
liable  to  be 
rated  for 
repaii's. 


Necessary 
defences  may 
be  erected 
though  in- 
jurious to 
adjoining 
owners. 


an  owner  to  whoni  the  land  had  been  transferred  since  the 
presentment  was  bad.^ 

The  commissioners  may  proceed  to  order  repairs  under 
a  commission  and  presentment  of  a  jury  on  their  own 
view  (or  by  survey, — that  is,  upon  their  own  view), — 
or  assisted  by  measurement  and  by  conference  with  com- 
petent persons,  whom  they  may  call  in,  or  by  view 
and  survey  combined,  or  possibly  on  the  report  of  a  sur- 
veyor appointed  for  the  purpose ;  but  the  information  of 
a  marsh  bailiff  and  the  expenditor  and  another  seems  not 
sufficient  to  justify  an  order  to  repair.^ 

In  the  absence  of  any  prescriptive  liability  on  any 
individual,  all  the  owners  and  occupiers  benefitted  by  the 
wall,  and  they  alone,  are  liable  to  be  rated  to  its  repair.^ 
Where  five  owners  of  lands  below  the  sea  level  covenanted 
with  each  other  that  a  certain  sea-wall  should  be  repaired 
at  the  expense  of  the  estates  to  be  borne  rateably,  a 
purchaser  of  one  part  of  the  estate  who  had  no  actual 
notice  of  the  covenant  was  held  liable  to  contribute  to  its 
maintenance  on  the  following  grounds : — 1st.  The  covenant 
ran  with  the  land;  2nd.  The  defendant  was  bound  to 
inquire  how  the  wall  was  kept  up,  as  it  was  manifest  that 
the  land,  when  he  bought  it,  was  protected  by  the  sea- 
wall in  question ;  3rd.  That  as  defendant  was  protected 
by  the  sea-wall,  he  was  liable  at  common  law  to  contribute 
to  its  support,  unless  he  could  prove  he  was  not  so  liable.* 

All  owners  of  land  exposed  to  the  inroads  of  the  sea,  or 
commissioners  of  sewers  acting  for  a  number  of  landowners, 
have  a  right  to  erect  such  works  as  are  necessary  for  their 
own  protection,  even  although  they  may  be  prejudicial  to 


'  Reg.  T.  Wharton,  2  B.  &  S.  719. 

^  lb.,  per  Cockbum,  C.  J.,  and 
Crompton,  J.;  Callis,  p.  107. 

2  JCeighUy^s  case,  10  Coke,  130; 
Isle  of  My  case,  10  Coke,  140 ; 
Sooke's  case,  6  Coke,  99.  In  Hex 
T.  Inhaiitants  of  Fanl,  2  Moo.  & 
Rob.  307,  it  was  held,  at  nisi 
pritis  by  Maule,  J.,  that  a  parish 


cannot  be  indicted  for  not  rebuild- 
ing a  sea-wall overwhich  an  alleged 
highway  used  to  pass  ;  for  it  could 
not  be  said  to  have  been  at  the 
time  of  the  default  a  highway 
which  the  public  were  prevented 
from  using  for  want  of  reparation. 
*  Morlandv.  Cooke,  L.  R.,  6  Ea 
252.  ^ 
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others,  and  they  will  not  be  liable  to  pay  compensation  for 
injury  to  lands  not  within  the  level  in  the  absence  of 
negligence  or  malice.^  It  does  not  appear  that  the  Court 
in  the  last-cited  case  meant  to  lay  down  the  principle  that 
a  riparian  owner  has  a  right  as  against  the  Crown  to  erect 
defences  against  the  sea  on  the  shore  below  low  water 
mark  when  the  shore  is  the  property  of  the  Crown,  and 
so  to  justify  a, piirpresture ;  this  right  would  seem  confined 
to  the  soil  above  high  water  mark,  which  is  prima  facie  his 
own.  The  question  did  not  arise  in  the  case,  as  the  works 
were  executed  by  the  commissioners-  of  sewers,  and  the 
action  was  by  an  adjoining  landowner  for  damage  done  to 
his  land  by  the  works. 

The  ownership  of  the  Crown  in  the  soil  of  the  shore  is  Public  right 
subservient  to  the  public  right  of  navigation,  and  cannot  °  °^'"n^  ^°''- 
be  used  in  any  way  so  as  to  derogate  from  and  interfere 
with  such  right.  The  grantees  of  the  Crown  take  subject 
to  this  right,  and  any  grant  to  a  subject  so  as  to  be  detri- 
mental to  the  public  right  is  void  as  to  such  parts  as  are 
open  to  such  objections,  if  acted  upon  so  as  to  effect 
nuisance  by  working  injury  to  the  public  right.^  All  such 
nuisances  may  be  abated  on  information.^  The  right  of 
navigation  extends  over  every  part  of  a  navigable  river, 
and  a  fortiori  of  the  sea,*  and  includes  the  right  to  anchor 
without  paying  toU  as  a  necessary  part  of  the  right  which 
is  essential  for  its  full  enjoyment.^ 

This  right  of  passage  has  been  said  not  to  extend  to  the  Right  of  pas- 
right  of  crossing  the  shore  at  low  water,  for  the  purpose  of  s^ore?^^"^    ^ 
landing  goods,  or  fishing,  where  the  shore  is  the  property 
of  a  subject,  in  the  absence  of  necessity  or  of  a  prescrip- 
tive right  to  do  so ; "  but  it  seems  improbable  that  such  a 

'  JJ.  V.  Commissioners  of  Sewers  of  Whitstable,  11  H.  L.   192;  A.-G. 

Pagham  level,  2  B.  &  C.  355.    This  v.  Burridcjc,  10  Price,  350. 

would  not   seem  to  hold   good   in  ^  ^.-&.  v. -8icAa)'(?5,  2  Anst.  603. 

tidal  rivers  ;  see  ^.-ff.  v.  Lonsdale,  *  £..  v.  Ward,  4  Atk.  384. 

L.  E.,  7  Eq.  387.  *  Gann  v.  Free  Mshers  of  Whit- 

"  A.-G.  V.  Farmeter,   10   Price,  stable,  11  H.  L.  208. 

378,412;   Gann  v.   Free  Fishers  of  <^ Flmiclellv.Caiteral,5B. &Ad.268. 

C.  D 
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doctrine  would  now  be  supported  by  the  Courts,  and,  in 
fact,  decisions  have  been   given  in  modern  cases  which 
virtually  overrule  this  dictum.      Thus  it  has  been  held 
that  the  right  of  navigation  includes  all  such  rights  as  are 
necessary  for  the  full  enjoyment,  not  only  of  the  right  of 
passage,'  but  of  the  rights  of  trade  and  commerce  ;  ^  and 
that  the  private  property  of  the  Crown  and  its  grantees  is 
in  every  way  subservient  to  this  public  right.'     In  the 
case  of  The  Mayor  of  Colchester  v.  Brooke*  it  was  held  that 
the  right  of  passage  in  a  river  exists  at  aU  times  and  states 
of  the  tide,  and  that  it  is  no  excess  of  this  right  if  a  vessel, 
which  cannot  reach  its  destination  at  a  single  tide,  remains 
aground  till  the  tide  serves.     Lord  Denman,  C.  J.,   de- 
livering the  judgment  of  the  Court  of  Queen's  Bench, 
says,  "  Now  if,  in  such  rivers  {i.  e.  navigable  tidal  rivers), 
'  it  was  held  that  the  character  did  not  extend  higher  up 
'  than  the  water  sufficed  to  float  vessels  at  all  times,  or 
'  was  suspended  during  such  periods  of  the  tide  as  left 
'  the  channel  too  shallow  for  that  purpose,  rights  of  the 
'  public  invaluable  and  immemorial  in  numerous  rivers 
'  would  be  abridged  and  rendered  in  many  particulars 
'  vexatiously   uncertain,    and    in    many   cases   be   made 
'  nearly,  if  not  entirely,  useless.     ...     To  say,  then, 
'  that  the  river  ceased  to  be  navigable,  ceased  to  be  a 
'  highway,  at  the  ebb  or  other  states  of  the  tide  when  such 
'  vessels  could  not  float,  is  in  eiiect  to  say,  that  except  for 
'  a  short  period  of  every  month,  they  should  not  use  the 
'  river  at  all  for  the  pui-pose  of  trading  with  Colchester. 
'  It  is  more  reasonable  to  hold  that  the  term  navigable  is 
'  a  relative  and  comprehensive  term,  containing  within  it 
'  all  such  rights  upon  the  waterway  as,  with  relation  to 
'  the  circumstances,  are  necessary  for  the  full  and  con- 
'  venient  passage  of  vessels  and  boats  along  the  channel. 


'  Gann  v.  TPree  Fishers  of  JFhU- 
stalile,  11  H.  L.  192 ;  Mai/or  of 
Colchester  v.  Brooke,  7  Q.  B.  339. 

"■  Hex  V.  linssell,  6  B.  &  0.  566 ; 
Original  Hartlepool  Colliers  v.  Gibb, 
1  Ch.  D.  713. 


'  Garni  V.  Free  Fishei-s  of  Whit- 
stable,  11  H.  L.  192;  ^.-ff.  T. 
Parmeter,  10  Price,  378;  A.-G.  v. 
Burridge,  10  Price,  350;  A.-G.  v. 
Johnson,  2  Wils.  87. 

^  7  Q.  B.  373. 
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"  .  .  .  The  right  of  soil  in  arms  of  the  sea  and  puhlic 
"  navigable  rivers,  which  the  Crown  primd  facie  has, 
"  independently  of  any  ownership  in  the  adjoining  lands, 
"  must  be,  in  all  cases,  considered  as  subject  to  the  public 
"  right  of  passage,  however  acquired ;  and  any  grantee  of 
"  the  Crown  must  of  course  take  subject  to  such  right." 

In  the  case  of  Marshall  v.  Ulleswater  Company,^  it  was  MarsJiailY. 
held  that  persons  havmg  a  right  to  navigate  on  a  non-  a^mpaay. 
tidal  lake  were  entitled  to  pass  over  a  pier  belonging  to 
the  plaintiff,  the  owner  of  the  soil  of  the  bed  of  the  lake, 
which  had  been  wrongfully  erected  by  a  third  party,  but 
was  maintained  by  the  plaintiff,  and  which  prevented 
persons  having  a  right  of  access  from  coming  down  to 
the  brink  of  the  lake,  for  the  purposes  of  going  on  it 
to  exercise  the  public  right  of  navigation.  In  deliver- 
ing the  judgment  of  the  Court,  Blackburn,  J.,  says,  "  It 
"  is  well  established  law,  that  where^  there  is  a  public 
"  highway,  the  owners  of  land  have  a  right  to  go  upon 
"  the  highway  from  any  spot  on  their  own  land.  They 
"  cannot,  of  course,  pass  over  the  soil  of  another  without 
"  his  leave,  and  he  who  has  dedicated  the  roads  to  the 
"  public  at  large  has  no  right  to  complain  that  a  parti- 
"  cular  individual  has  come  upon  it  at  one  spot,  rather 
"  than  at  another;  consequently  every  person  in  the  vicinity 
"  of  Ulleswater,  where  land  abuts  on  the  edge  of  the  lake, 
"  has  a  right  to  come  down  to  the  brink  of  the  water  for 
"  the  purpose  of  going  upon  it  to  exercise  the  public  right 
"  of  navigation  where  it  is  admitted  to  exist.  Now  I 
"  apprehend  that  where  there  is  a  right  of  that  kind,  the 
"  necessary  incidents  are  involved  in  it,  and  therefore,  that 
"  in  a  navigable  river  like  the  Thames  where  a  person 
"  with  his  barge  has  come  to  the  land,  it  is  not  essential 
"  that  he  should  find  some  spot  where  the  water  is  so  deep 
"  that  the  barge  can  float  up  to  the  bank  close  enough  to  en- 
"  able  him  to  step  ashore,  but  that  he  has  the  reasonable  and 
"  usual  modes  of  disembarking  incidental  to  the  navigation 
1  L.  R.,  7  Q.  B.  166. 
D    2 
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"  of  vessels ;  if  the  water  were  a  few  feet  in  depth  lie  would 
"  probably  use  a  boat,  if  very  shallow  he  could  wade,  or  if 
"  his  vessel  lay  conveniently  near,  he  might  place  a  plank 
"  across  it  to  the  land;  and,  therefore,  the  rule  of  law  is  that 
"  the  owner  of  the  adjoining  land,  or  those  whom  he  per- 
"  mits  to  go  thereon,  have  a  right  of  access  to  and  from 
"  their  vessels  either  by  walking,  or  wading,  or  walking 
"  over  a  plank,  but  that  they  have  no  right  to  disturb  the 
"  soil  covered  with  water,  as  by  permanently  fixing 
"  anchors."^  Though  this,  strictly  speaking,  would  only 
apply  to  the  sea  shore  and  tidal  rivers  when  the  tide  was 
high,  it  is  submitted  that  as  the  principle  of  the  decision 
is  rested  on  the  necessity  of  the  right  of  passage  over  the 
soil  of  another  for  the  full  enjoyment  of  the  right  of  navi- 
gation ;  and  as  the  right  of  navigation  exists  at  all  times 
and  states  of  the  tide,^  it  would  be  absurd  to  draw  a  dis- 
tinction and  limit  the  right  of  passage  over  the  shore  to 
the  period  when  it  was  covered  with  water,  and  hold  such 
passage  illegal  (in  the  absence  of  a  prescriptive  right)  when 
the  shore  was  dry.' 

Public  right         The  right  of  fishing  in  the  sea  and  upon  the  shore 
°     ^  '^^^'        between  high  and  low  water  mark  is  prima  facie  vested  in 
all  the  subjects  of  the  realm  as  a  common  right.* 

But  in  some  cases  statute  law  has  set  bounds  to  the 
exercise  of  this  right  in  respect  of  seasons,  particular 
kinds  of  fish,  and  the  manner  of  fishing. 

The  right  of  the  public  to  fish  includes  the  right  to  take 
shell  fish  on  the  sea  shore  between  high  and  low  water 
mark.*^  It  seems  doubtful  whether  it  includes  the  taking 
of  shells."     It  may  be  carried  on  by  the  use  of  lawful 

1  L.  E,.,  9  Q.  B.  172.  Anonymous,  6  Mod.  73  ;    TTarren  t. 

''■  Mayor  of  Colchester  v.  liroohe,  7  Mathews,  1  Salk.  357  ;  6  Mod.  73; 

Q-  B.  889.  Smith  r.  Kemp,  2  Salk.  637  ;    TTard 

3  See  also  South  Eastern  Bail.  Co.  v.  Cresswell,  Wille.s,  265  ;  Bagot  v. 

v.  Dorling,   5  C.   B.,   N.    S.    821 ;  Orr,  2  Bos.  &  Pul.  472  ;   Carter  v. 

A.-G.v.  Conservators  of  the  Thames,  Murcott,    i  Burr.   2103;  Mayor   of 

I  Hem.  &  M.   p.   32,  per  "Wood,  Oxford  v.  Siehardson,  4  T.  R.  437. 
"V.C.  6  jja^^f  ^    0„._  2  Bos.   &  Pul.. 

*  Fitzwalter''s  case,  1  Mod.  105  ;  472. 
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nets.^     This  right  is  subservient  to  the  right  of  naviga- 
tion.^ 

Prior  to  Magna  Charta  the  Crown  had  power  to  exclude 
the  public  from  this  right  and  to  grant,  a  several  and 
exclusive  right,  of  fishing  to  individual  subjects.  This 
right  cannot  now  be  granted  by  the  Crown,  and  a  several 
fishery  in  the  sea  can  now  only  be  claimed  by  prescription, 
or  ancient  usage  presupposing  a  grant,  or  by  express 
grant  from  the  Crown  prior  to  Magna  Charta.^  The  right 
of  several  fishery  is  independent  of  the  ownership  of  the 
son  of  the  shore  by  the  subject,  and  may  exist  either  with 
or  without  such  ownership.  A  grant,  therefore,  of  the 
shore  alone  will  not  pass  the  fishery,  which  will  remain  in 
the  public  ;*  nor,  it  seems,  will  a  grant  of  a  several  fishery 
pass  the  soil,^  though  it  may  be  evidence,  coupled  with  the 
grant  of  a  manor,  that  the  soil  was  intended  to  pass.'' 

By  general  law  all  goods  found  afloat  and  derelict  Wreck, 
belong  to  the  king  in  his  office  of  Lord  High  Admiral.' 
The  right  to  take  wreck  is  not  claimed  by  the  Crown  as 
part  of  or  appurtenant  to  the  ownership  of  the  sea  shore, 
but  in  virtue  of  the  royal  prerogative.*  The  right  to 
take  wreck  on  the  shore  may  be  granted  to  a  subject  apart 
from  the  shore  itself,  but  it  frequently  exists  as  a  franchise 
attached  to  a  manor  on  the  sea  coast,  though  in  such  cases  it 
is  still  prescribed  for  on  the  ground  of  immemorial  usage 
or  proved  by  express  grant.' 

A  grant  of  the  shore  alone  does  not,  therefore,  pass  the 
right  of  wreck,  nor  does  a  grant  of  wreck  alone  pass  the 

1  Warren  y . Mathews,  6  Mod.  73;  case,  1  Mod.  105. 

1  Salk.  357.  '"  Ditke  of  Somerset  v.  Fogwell,  5 

=  A.-G.  T.   Farmcter,    10   Price,  B.  &  C.  875. 

378;  A.-Cr.  v.  Johnson,  2  Wils.  87.  *  For  a  full  account  of  the  right 

'  Carter  v.  Murcott,  4  Burr.  2163  ;  of  fishery  and  the  incidents  thereto, 

Hale,  eh.  5  ;  Warren  v.  Matthews,  1  see  post,  Ch.  VI. 

Salk.  357  ;  MaUolmson  v.  O'Dea,  10  ''  Rex  v.  49   Casks  of  Brandy,  3 

H.  L.  593 ;  Allen  v.  Donelly,  5  Ir.  Hagg.  270. 

C.  L.  E.  292;  O'Xeill  \.  Allen,  9  ^  Hall   on   Sea    Shore,    p.   44; 

Ir.    C.   L.    E.    132;  Kent's    Com.  Braoton,   2;    Vent.    188;   5    Coke, 

489  ;    Hall,     46  ;     Woolrych     on  108  ;  Sutton  t.  Biicle,  2  Taunt.  355. 

Waters,  c.  5,  p.  75.  '  BeeTalbotr. Lewis, GC.&V.&QQ. 

*  Per  Hale,   0.   J.,  Fitzwalter's 
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shore,  though  it  may  be  called  in  as  evidence  in  support  of 
a  claim  to  the  shore.^  The  right  to  wreck  will  not  pass  by 
the  general  words  of  a  grant.^  The  right  to  take  wreck 
implies  a  right  of  crossing  the  shore  for  the  purpose  of 
taking  it.^ 
Wiatia  By  the  stat.  of  West.  I.  c.  4,  it  is  provided  that  no  ship 

or  anything  in  it  shall  be  adjudged  wreck  where  any  man 
or  domestic  animal  escape  alive.*  In  such  cases  the  goods 
are  to  be  saved  and  kept  by  the  coroner,  sheriff,  or  king's 
baili£E :  the  owner  may  claim  them  within  a  year  and  a 
day :  if  he  does  not  so  claim  them,  they  are  to  be  delivered 
to  the  officers  of  the  Crown.'  Where  goods  are  perishable, 
they  may  be  sold  sooner,  to  prevent  loss.^  Where  wreck 
belongs  to  another  than  the  king,  he  is  to  have  them  in  the 
same  way.  Flotsam,"  Jetsam,^  and  ligan^  being  on  the  land 
pass  by  grant  of  wreck,  but  this  only  when  the  ship 
perishes,  or  the  owner  of  goods  is  not  known ;  and  goods 
cast  into  the  sea  for  fear  of  tempest  are  not  forfeited  unless 
the  ship  be  lost.^" 

Further,  to  constitute  wreck  of  the  sea  which  will  pass 
by  grant  to  a  subject,  not  only  must  there  be  no  life 
saved,  and  no  vestige  remaining  by  which  the  property 
can  be  identified,  but  the  goods  must  be  cast  or  left  on 
land  by  the  sea^^  touching  the  ground,^^  though  they  need 
not  have  been  left  dry.^^ 

A  log  of  wood  floating  in  the  sea  near  the  shore,  and 
drawn  on  a  rock  by  a  person  wading,  and  another  log 
which  having  been  cast  on  the  beach  and  marked  by  the 
grantee  of  wreck,  and  then  carried  out  to  sea  again  and 
taken  the  second  time  while  floating,  were  both  held  in  a 
late  case  to  be  droits  of  the  Admiralty,  and  not  to  belong 

1  As  to  this,  BeB  Dickens  Y. Shaw,       float.     (5  Coke,  106.) 
Hall  on  Sea  Shore,  Appendix,  45.  ^  Where  the  goods  are  thrown 

'  AUock  Y. Cooke,  2  M.  &  P.  625.       overboard  to  lighten  the  ship  and 

2  6  Mod.  149,  Anon.  the  ship  perishes.     (lb.) 
*  See  Samilton  v.  Davis,  5  Burr.  °  Heavy  goods  oast  in  the  sea 

2732.  and  buoyed  up  by  corks.     (lb.) 

6  Woolrych,  12;  Phear,  99  ;  see  '»  46  Edw.HI.  c.  15. 

Sutton  V.  Buck,  2  Taunt.  302.  "  Rex  v.  49   Casks  of  Brandy,  3 

6  2  Inst.  168.  Hag-g.  257  ;  1  Hen.  IV.  c.  16. 

'  When  the  ship  sinks  and  goods  '-  The  FatiUne,2'Rob.  AAm..Zbi. 
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to  the  grantee  of  wreck  on  the  coast.^  The  grantee  of 
wreck  has,  however,  a  special  property  in  all  goods 
stranded  in  his  liberty,  and  may  maintain  trespass  against 
a  wrongdoer  for  taking  them  away,  though  such  goods 
were  part  of  a  cargo  of  a  ship  from  which  some  persons 
had  escaped  alive,  and  though  the  owners  within  the 
prescribed  time  identified  them,  and  before  any  seizure  had 
been  made  by  the  grantee.^ 

To  constitute  wreck  under  the  Merchant  Shipping  Act, 
17  ^  18  Vict.  c.  104,  and  to  entitle  the  finders  to  salvage, 
the  goods  must  have  been  to  sea  in  a  ship;  and  timber 
which  had  drifted  from  the  place  where  it  had  been 
moored  is  not  wreck  within  the  Act.'  They  must  also 
have  been  wrecked — i.  e.  cast  on  the  shore,  for  goods  landed 
from  a  ship  which  was  abandoned  and  driven  on  shore  are 
not  wreck  within  3  (^  4  Wm.  IV.  c.  52,  s.  50,  so  as  to  be 
liable  to  pay  under  that  statute.* 

It  has  been  held  that  between  high  and  low  water  mark  Jurisdiction 
when  the  tide  is  high  the  Court  of  Admiralty  has  jurisdie-  Admiralty' 
tion  over  wreck,  and  when  it  is  low  the  Courts  of  Common  and  Common 
Law ;  Sir  J.  NichoUs  thus  stating  the  law : — "Above  high 
"  water  mark  it  [wreck]  belongs  to  the  lord  of  the  manor 
"  as  grantee  of  the  Crown ;  beyond  low  water  mark  he 
"  can  have  no  claim,;  it  is  on  the  high  seas,  and  belongs 
"  to  the  Admiralty.     It  is  equally  clear  that  between  high 
"  and  low  water  mark  it  is  dimsiim  imperium;  when  the 
"  tide  covers  this  space  it  is  sea,  when  it  recedes  agaia  it 
"  is  land,  and  within  the  jurisdiction  of  the  manor."  ^ 

Spanish  dollars  one  hundred  years  old  found  on  the 
shore  must  be  presumed  to  have  come  from  a  vessel  which 
had  been  vsrecked,  though  no  part  of  the  vessel  is  found." 

'  Stackpook  v.  The  Queen,  Ir.  R.,  v.  Arnaud,  10  A.  &  E.  646. 
9  Eq.  119.  ^  ^-   '^'   ^'"•■''   Casks  of  Tallow,  2 

2  iailiff  of  Sunwich  v.   Sterry,  Hagg-.  294  ;  TIte  Paitline,  2  Eob.Ad. 

1  E.  &  A.  831.  ^K>?i;  seehovrevei JSmilelon v.Broivn, 

^  Palmer  v.  Souse,  3  H.  &N.  505.  3  E.  &  E.  234  ;  and  Seff.  r.Miisson, 

*  Zeffne  V.  Boyd,  1  C.  B.  92  ;  see  3  E.  &  B.  800,  as  to  criminal  jni-is- 

Clark  V.   Chamberlain,  2  M.  &  W.  diction,  and  31  &  32  Vict.  c.  122. 
78.    As  to  customs  duty,  see  Barry  '^  Talbot  v.  lewis,  6  C.  &  P.  630. 
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Eoyal  fish.  Eoyal  fish — i.  e.  whale,  sturgeon  and  porpoise, — whether 

thrown  on  the  shore  or  caught  on  the  sea  within  the  realm, 
are  the  property  of  the  Crown  and  not  of  the  finder.  They 
may  be  the  property  of  a  subject  by  grant  or  prescription 
in  the  same  way  as  wreck.^ 

Bathing.  Bathing  in  the  open  sea  and  in  tidal  rivers  has  been 

held  by  the  Court  of  King's  Bench,  by  a  divided  opinion, 
not  to  be  a  common  law  right,  so  as  to  justify  the  public 
in  passing  over  those  parts  of  the  shore  which  are  private 
property,  in  order  to  gain  access  to  the  water  for  that  pur- 
pose.^ The  plaintiff  in  this  case  was  lord  of  the  manor  and 
owner  of  the  shore  by  grant  from  the  Crown,  on  the  river 
Mersey,  an  arm  of  the  sea,  and  had  also  the  exclusive  right 
of  fishing  on  the  shore  with  stake  nets.  The  defendant 
was  servant  of  an  innkeeper  on  the  shore,  who  kept  bathing 
machines,  and  he  drove  the  machines  across  the  shore  to 
the  water.  No  prescriptive  right  was  claimed  for  the 
passage  of  machines,  though  it  was  proved  to  be  the  cus- 
tom for  people  to  pass  on  foot  for  the  purpose  of  bathing. 
The  defendant  claimed  a  common  law  right  for  all  the 
King's  subjects  to  bathe  in  the  sea,  and  to  cross  the  shore 
for  that  purpose  on  foot,  and  with  horses  and  carriages. 
Best,  J.,  took  the  defendant's  view  of  the  case,  on  the  broad 
ground  of  the  sea  being  the  great  highway  of  the  world,  of 
the  importance  of  a  free  access  to  the  sea,  and  of  a  necessity 
of  a  right  to  bathe  in  the  sea  as  essential  to  the  health  of  so 
many  persons ;  but  the  majority  of  the  Court,  Abbott,  0.  J., 
Holroyd  and  Bayley,  JJ.,  held  that  there  was  no  such 
common  law  right,  and  that  in  the  absence  of  prescription 
the  plaintiff  was  entitled  to  recover  for  the  trespass.'  This 
decision  is  protested  against  by  Mr.  Hall,  in  his  Essay  on 
the  Sea  Shore,  on  the  ground  that  the  custom  of  bathing  is 
as  ancient  and  general  a  custom  as  that  of  fishing  in  the 

'  Hall   on  the   Sea   Shore,    80 ;  ^  mundell  v.  CatUral,  5  B.  &  Ad. 

Stephen's  Blaokstone,    vol.   ii.    p.  268. 

540,  7th  ed.  SeePaterson'sKshery  ^  See  Angell  on  Tidal  Waters, 

Laws,    24,     165  ;     'Woolrych     on  28. 
Waters,  83. 
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sea;  and  that,  therefore,  the  rights  of  private  property 
should  be  subservient  to  this  public  right,  in  the  same 
way  as  they  are  to  the  right  of  fishing.^ 

It  would  appear  that  the  only  restraint  which  by  the 
common  law  is  imposed  upon  the  common  liberty  of 
bathing  in  the  sea  and  tide  waters,  where  no  right  of 
,  private  property  is  involved,  is  that  which  is  imposed  by 
decency  and  a  respect  for  public  morals.  The  laws  of 
decency  must  be  enforced  in  all  places  which  become  the 
the  habitations  of  civilized  man.^  Hence  it  has  been  held 
that  it  is  an  indictable  offence  for  a  man  to  undress  him- 
self on  the  beach  and  to  bathe  in  the  sea  near  inhabited 
houses,  from  which  he  may  be  distinctly  seen,  although 
the  houses  may  have  been  recently  erected,  and  although 
it  may  have  been  usual  up  till  then  for  men  to  bathe  in 
great  numbers  at  the  place  in  question.^ 

It  has  been  held  in  a  later  case  that  where  the  shore  is 
held  by  lease  from  the  Crown,  an  immemorial  custom  of 
bathing  along  the  shore  gives  no  right  to  persons  avaihng 
themselves  of  it  to  place  machines  there,  whether  drawn 
by  horses  or  by  means  of  a  capstan ;  and  that  a  prohibition 
in  a  provisional  order  under  an  Act  of  Parliament  to  bathe 
without  a  machine,  does  not  operate  to  confer  a  right  to 
place  a  machine  on  such  land  for  the  purpose  of  bathing.'' 

Sand,  shells,  and  seaweed,  being  natural  products  of  the  Eights  to 
shore,  belong,  it  would  seem,  prima  facie  to  the  Crown  or  ^^^^'  f^'^^^^ 
its  grantees  f  and  there  is  no  general  right  in  the  public  to 
enter  the  shore  and  take  them.^  When,  however,  the  soil 
is  in  the  Crown,  it  is  to  be  presumed  that  the  taking  of 
them  would  be  permitted  if  it  was  not  injurious  to  the 
navigation.'    A  lord  of  a  manor  cannot  claim  an  exclusive 

1  Hall,    156  —  186;    AngeU  on  &  Nap.  356,  and  note  at  p.  357; 

Tidal  Waters,  28.  Ang-ell  on  Tidal  Waters,  260. 

^  Angell,  34.  ^  Sowe  v.  Stowell,  \  Al.  &  Nap. 

3  Rex  T.  Crunden,  2  Camp.  89.  356;  BagotY.  Ore,  2  Bos.  &Piil.  472. 

*  Mace  T.  Fhilcox,  15  C.  B.,  N.  '  Per    Best,    J.,   in    Sickens    v. 

600.  Shaw,  HaU  on  the  Sea  Shore,  App. 


*  See  per   Best,  J.,  in 
V.  Catteral ;  Kowe  v.  Stowell,  1  Al. 


Digitized  by  Microsoft® 


42 


OF    THE    SEA,    AND    EIGHTS   THEREIN. 


By  prescrip- 
tion. 


right  to  cut  seaweed  beloic  low  water  mark  except  by  grant 
or  prescription  from  the  Orown.^  Seaweed  thrown  on  the 
land  by  extraordinary  tides  belongs  to  the  owner  of  the 
property  on  which  it  is  thrown  f  so  does  sand  drifted  by 
the  wind.' 

A  right  to  take  sand  and  shingle  may  exist  and  be 
claimed  by  prescription.  As  such  a  claim  is,  however,  the 
claim  to  a  profit  a  pirendre  in  the  soil  of  another,  it  cannot 
be  supported  by  proof  of  a  custom  in  the  inhabitants  of 
a  township ;  for  such  a  custom  would  be  void,  as  a  profit 
a  pirendre  can  only  be  claimed  by  grant  or  prescription. 
Nor  could  it  be  claimed  by  such  inhabitants  by  prescrip- 
tion, as  it  was  a  claim  by  persons  not  a  corporation,  and 
thus  incapable  of  taking  by  grant;  and,  moreover,  was  not 
claimed  by  them  in  a  que  estate.*  Where,  however,  the 
custom  was  for  the  good  of  the  navigation,  a  custom  for 
the  freemen  of  an  ancient  borough  and  the  proprietors  of 
ships  to  dig  gravel  was  held  good.^ 

A  claim  of  this  kind  may,  however,  be  supported  by 
prescription  by  an  individual  through  his  ancestors,  or  in 
the  name  of  a  corporation  and  its  predecessors,  or  as  appur- 
tenant to  some  estate  holden  by  the  claimant.'' 

By  7  Jac.  I.  c.  18,  the  taking  of  sand  from  the  shore 
for  agricultural  purposes  by  the  inhabitants  of  Cornwall 
and  Devon  is  made  lawful ;  but  whether  this  was  in  con- 
firmation of  a  prior  custom  so  to  do  seems  doubtful.' 


Ports  and  Harhours. 
Definition.  A  harbour  or  haven  is  a  place  naturally  or  artificially 

made  for  the  safe  riding  of  ships.*    A  port  is  a  haven, 


1  Benesty.Fipm,  lKnapp,P.C.60. 

2  Loioe  V.  Govett,  3  B.  &  Ad.  863 ; 
JiairdY. Fortune,  7  Jur.,  N.  S.  926, 
per  Lord  Campbell,  0.  J. 

'FlewettY.Tregonninr/jSA.&'E. 
554. 

*  Constable  Y.NicJwlson,  14  C.  B., 
N.  S.  230  ;  Titts  v.  Kingsbridge,  19 
W.  E.  884 ;  see  also  Bland  v. 
Zipscombe,  24  L.  J.,  Q.  B.  155,  n.; 
littceY.  Ward,  ib.;  Allgood  v.  Gib- 


son, 34  L.  T.,  N.  S.  883;  A.-G.  v. 
Mathias,  27  L.  J.,  Cli.  761 ;  Gate-- 
ward's  case,  Cro.  Jac.  152. 

5  Mayor  of  LynnY.Tayler,  3  Lev. 
160. 

«  AngeU  on  Tidal  Waters,  273  ; 
Constable  v.  Kicholson,  14  C.  B., 
N.  S.  230. 

'  See  Hall  on  the  Sea  Shore, 
95 ;  Hale  de  Jure  Maris,  o.  6. 

"  Hale  de  Portibus  Maris,  u.  2. 
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and  something  more  ;  it  is  a  harbour  -where  customs 
officers  are  established,  and  where  goods  are  either  im- 
ported or  exported  to  foreign  countries.^  All  ports  com- 
prehend a  city  or  borough  called  caput  partus,  with  a 
market  and  accommodation  for  sailors.^ 

The  privilege  of    erecting   ports  at  which  customable  Privilege  of 
goods  may  be  landed,  and  of  taking  dues  and  tolls  as  partS^prero- 
incident  thereto,  is  part  of  the  royal  prerogative,  and  can  gative  of  the 
only  belong  to   a   subject   as   a  franchise  by  grant   or 
prescription  from  the  Crown,  or  by  Act  of  Parliament.^ 
No  subject  has  therefore  a  right  to  land  customable  goods 
on  his  own   land,  or  elsewhere,  than  at  a   public  port. 
There  is  no  restriction  in  the  landing  of  goods  not  custom- 
able at  private  wharfs,  even  in  public  ports,  on  the  taking 
of    such  toUs  for  landing,  &c.  as  may  be  agreed  upon 
between  the  parties ;  *  but  no  general  toll  can  be  taken  at 
such  wharfs,  a  right  to  a  toll  depending  in  all  cases  on 
grant,  prescription,  or  Act  of  Parliament. 

The  Crown  may  grant  to  a  subject  the  right  to  erect  a  Maybe 
port  on  his  own  land,  or  on  the  land  of  another,  provided,  fubjeo^t. 
in  the  latter  case,  no  vested  interests  are  interfered  with.^ 

The  ownership  of  the  soil  of  all  ports,  as  well  as  of  the  OwnersMp  of 
sea  shore  between  high  and  low  water  mark,  is  vested 
prima  facie  in  the  Crown,  and  the  Crown  might  formerly 
have  conveyed  the  soil  to  a  subject  by  grant  or  royal 
charter,  either  apart  from  or  in  conjunction  with  the 
franchise.^  Where  a  subject  has,  by  grant  or  prescrip- 
tion, the  franchise  of  a  port,  it  would  appear  to  be 
evidence  that  he  has  the  soil  also,  though  this  evidence 
wiU  not  be  conclusive,  as  the  franchise  may  exist  apart 
from  the  soil.'  A  port  may,  it  would  seem,  pass  as  parcel 
of  a  manor.^ 

'  Houck's  Navigable  Kivers,  175.  Baltimore    Wharf    case,    3    Bland 

^  Hale  de  Port.  Maris,  c.  11.  Eep.  383  (American). 

'  Hale    de    Port.   Maris,   c.   2  ;  *  Mayor  of  Exeter  v.  Warren,  5 

Houok,    176  ;  2   Stephen's  Black-  Q.  B.  773. 

stone,    7th   ed.    499  ;    Foreman    v.  "  See  ante,  pp.  15,  21. 

Free  Fishers  of  WhitstaUe,  L.  R.,  4  '  See  ante,  p.  21. 

H.  L.  266.  ^  See  Hale  de  Port.  Maris,  57  ; 

*  Hale   de    Port.    Maris,    c.    6 ;  Foreman  v.   Free  Fishers  of  TFh  it- 

Houck  on  Navigable  Kivers,  184;  stable,  L.  E..,  3  C.  P.  584. 
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Ports  now 
generally 
vested  in 
trustees. 


Conservancy 
of  ports. 


The  ports  of  this  country  are  now  almost  exclusively 
the  property  of  corporate  bodies  by  ancient  grant  or 
charter  from  the  Crown,  or  by  Act  of  Parliament,  by 
which  the  powers  and  duties  of  the  trustees  and  the  public 
in  each  particular  port  are  regulated,  and  to  which,  in  all 
cases  of  disputes,  reference  must  be  made. 

The  Crown,  in  virtue  of  its  prerogative,  and  of  its  ofiBce 
of  Lord  High  Admiral,  is  conservator  of  all  ports,  havens, 
creeks,  and  arms  of  the  sea,  and  protector  of  the  naviga- 
tion thereof.^ 

Although,  formerly,  the  King  had  a  power  of  granting 
the  franchise  of  havens  and  ports,  yet  he  had  not  the 
power  of  narrowing  and  confining  their  limits  when  once 
established;  but  any  person  had  a  right  to  load  or  dis- 
charge his  merchandize  in  any  part  of  the  haven,  whereby 
the  revenue  of  customs  was  much  impaired  and  diminished 
by  fraudulent  landing  in  obscure  corners.  This  abuse 
caused  statutes  to  be  passed,  enabling  the  Crown  to  ascer- 
tain the  limits  of  all  ports,  and  to  assign  proper  quays  for 
the  exclusive  landing  and  loading  of  merchandize ;  and  this 
duty,  as  well  as  those  of  appointing  ports  and  sub-ports, 
and  declaring  the  limits  thereof,  is  now  confided,  by  17  8f 
18  Vict.  c.  107,  s.  9,  to  the  Commissioners  of  her  Majesty's 
Treasury.^  By  10  i^  11  Vict.  c.  27,^  the  provisions  ordi- 
narily inserted  in  local  Acts  of  Parliament,  passed  for  the 
construction  and  improvement  of  particular  harbours,  docks, 
and  piers,  are  consoHdated  into  a  single  statute,  so  as  to  be 
embodied  by  way  of  reference  in  any  special  act  without 
needless  repetition;  and  with  the  object  of  obviating  the 
necessity  in  certain  cases  of  obtaining  at  great  expense  a 


'  See  Hale  de  Jure  Maris,  Harg-. 
Tr.  23. 

'  2  Stephen's  Blackstone's  Com. 
p.  500,  7th  edit. 

5  The  Harhour,  Docks  and  Piers 
Clauses  Act,  1847,  extends  to  such 
harbours,  docks  or  piers  as  shall  he 
authorized  by  Acts  hereafter  to  be 
passed  vrhich  shall  declare  that  this 
Act  shall  be  incorporated  therewith 
(sect.  1).     The  Lands  Clauses  Con- 


solidation Acts,  1845,  are  to  apply 
as  to  the  purchase  of  lands,  and 
the  Railways  Clauses  Consolidation 
Acts,  1845,  with  respect  to  recovery 
of  damages.  Plans  are  to  be  de- 
posited with  clerks  of  the  peace, 
and  approved  by  the  Admiralty 
and  Commissioners  of  Woods  and 
Forests.  Powers  are  also  given  to 
the  imdertakers  to  make  and  en- 
force bye-laws. 
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special  local  Act  for  such  construction,  the  Board  of  Trade 
is  now  enabled,  by  24  §•  25  Vict.  c.  45,  to  make  provisional 
orders  authorizing  the  construction  of  any  pier,  harbour, 
quay,  wharf,  jetty,  or  excavation  by  private  undertakers, 
upon  application  made  to  the  board,  but  such  orders  are  of 
no  validity  or  force  until  confirmed  by  Act  of  Parliament.^ 
By  25  8f  26  Vici.  c.  69,  various  powers  and  duties  relative 
to  harbours  and  navigation  were  transferred  from  the 
Admiralty  to  the  Board  of  Trade ;  sect.  5  of  which  enacts, 
"  that  with  respect  to  any  special  Act  that  may  be  passed 
"  after  the  end  of  the  present  session  of  Parliament,  the 
"  following  sections  of  the  Harbour,  Docks,  and  Piers 
-"  Clauses  Act,  1847,  and  all  provisions  relative  thereto  in 
"  that  Act,  or  in  any  futiire  special  Act  contained,  shall  be 
"  construed  as  if  the  Board  of  Trade  were  named  in  the 
"  said  sections  instead  of  the  Admiralty,  viz.  in  sects.  12, 
"  13,  16,  18,  19."  Under  sect.  9  and  sohed.  I.  of  the 
Public  "Wotks  Loans  Act,^  the  Loan  Commissioners  are 
empowered  to  make  loans  to  any  person  authorized  for  the 
purpose  of  constructing  and  improving  docks,  harbours,  and 
piers,  and  any  work  for  which  the  Public  Works  Loan  Com- 
missioners are  authorized  to  lend  by  24  Sf  25  Vici.  c.  47.^ 
By  40  (^  41  Vict.  c.  16,  the  "Wrecks  Removal  Act,  harbour 
and  conservancy  authorities  are  empowered  to  remove 
vessels  sunk,  stranded,  or  abandoned  in  harbours  or  tidal 
waters,  where  such  wreck  is  or  is  likely  to  become  an 
obstruction. 

,  The  most  important  incident  to  the  ownership  of  a  port  Tolls  and 
is  the  right  to  take  various  dues  and  tolls  for  the  use  of  it, 
such  as  anchorage  and  tonnage  dues  which  arise  from  the 
ownership  of  the  soil  of  the  port,  or  from  the  ownership  of 
the  franchise  apart  from  the  soil,*  and  wharfage  dues  which 
arise  generally  from  the  ownership  of  the  adjoining  lands. ^ 

1  2  Stephen's  Blackstone,  p.  501.  stable,  L.  R.,  4  H.  L.  281. 

=  38  &  39  Vict.  0.  89.  ^  Hale   de   Port.   Maris,    u.    6 

'  Harbours   and    Passing   ToUs  Woolrycli    on    Waters,    p.    301 

Act,  1861.  see   Sargent  v.    Reed,    1  WUs.  91 

*  Hale    de   Port.    Maris,    e.   6  ;  Colton  v.  Smith,  1  Cowp.  47. 
Foreman  v.  Free  Fishers  of  Whit- 
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can  only  be 
taken  by- 
Act  of  Parlia- 
ment or  by 
express  or  im- 
plied grant 
from  the 
Crown. 


Consideration 
necessary  to 
support  a 
claim  to  toll. 


The  right  to  take  dues  for  the  use  of  a  port  exists  only  hy 
Act  of  Parliament,  by  express  grant  from  the  Crown,  or 
by  immemorial  usage  which  presupposes  such  a  grant,  and 
from  which,  if  uncontradicted,  a  grant  must  be  presumed.^ 
Thus,  where  by  Act  of  Parliament  the  plaintiffs  were 
authorized  to  make  a  dock,  and  all  goods  which  should  be 
landed  or  discharged  upon  any  of  the  quays  should  be  liable 
to  pay  the  like  rates  of  wharfage  as  were  usually  taken  for 
goods,  &c.  loaded  or  discharged  on  quays  in  the  port  of 
London,  it  was  held,  that  as  the  premises  were  only  vested 
in  the  company  for  the  purposes  of  the  Act,  they  had  no 
common  law  right  to  compensation  for  the  use  of  them, 
and  that  the  statute  did  not  give  them  any  right  to  claim 
wharfage  for  goods  shipped  off  from  their  quays.^ 

In  no  case  can  a  claim  for  dues  and  tolls  be  supported, 
unless  some  consideration  can  be  shown  on  which  to  found 
the  claim,  an  express  grant  from  the  Crown  being  void 
unless  founded  on  sufficient  consideration,  for  the  creation 
of  a  toll  is  only  a  mode  of  paying  for  a  public  service.' 
It  has,  however,  been  held  that  the  making  of  a  port  is 
of  itself  a  sufficient  consideration  for  such  a  claim,*  even 
when  the  soil  is  in  another.^  So  is  the  right  to  bring  ships 
into  a  port  for  safety,  and  the  liberty  to  unload  goods 
there.  ^ 

The  maintaining  a  wharf  and  keeping  a  measure  for 
measuring  salt  has,  however,  been  held  not  to  be  sufficient 
to  support  a  claim  to  have  a  bushel  of  salt  from  every  ship 
laden  with  salt  passing  by  the  wharf ;  Hale,  C.  J.,  in  that 
case  saying,  "  the  prescription  is  not  for  a  port  but  for 
"  a  wharf.     If  any  man  prescribe  for  a  toU  upon  the  sea, 


1  See  Jenkins  v.  Sarvey,  1  C. 
M.  &  E.  877. 

^  Kingston-on-SuU  Docks  v.  La 
Marelw,  8  B.  &  C.  42 ;  1  Mod.  105, 
per  Hale,  C.  J. 

^  Falmouth  v.  George,  6  Bing. 
286  ;  Gann  v.  Free  Fishers  of  IFhit- 
stable,n  H.  L.192;  Brett  Y.Beales, 
10  B.  &  C.  508 ;  Mill  v.  Smith,  i 
Taunt.  520  ;  Warren  v.  Frideaux,  1 
Mood.  104;    JIaspurt  v.     JFills,  1 


Mod.  47 ;  Tinlcnstern  v.  Ebden,  1 
Ld.  Raym.  384  ;   1  Salk.  248. 

*  Mciijor  of  Yarmouth  v.  Eaton,  3 
Burr.  1402. 

'-  Mayor  of  Fxdcr  v.  Warren,  5 
Q.  B.  773. 

°  Mayor  of  London  v.  Umif,  2 
Lev.  37  ;  Wilkes  v.  Kirby,  2  Lutw. 
1519 ;  Woolrych  on  Waters,  p. 
300.  '    ^ 
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"  he  must  allege  a  good  consideration,  because  by  Magna 
"  Charta  and  other  statutes  every  one  hath  a  liberty  to  go 
"  and  come  upon  the  sea  without  impediment."  '■ 

No  toll,  therefore,  can  be  claimed  outside  a  port,  unless 
some  actual  benefit  is  given  as  an  equivalent  for  the 
payment ;  and  a  claim  for  toll,  to  be  for  the  right  of 
passage  and  anchorage,  merely  as  incident  to  the  owner- 
ship of  the  soil  of  the  sea  beyond  the  limits  of  a  port,  can- 
not be  sustained,^  though  possibly  a  customary  payment 
might  be  claimed  in  such  a  case  for  actual  injury  done  to 
property,  as  by  a  grounding  of  a  ship  on  an  oyster  bed.' 
Where  any  actual  benefit  can  be  shown  to  the  naviga- 
tion, such  as  the  keeping  of  a  capstern  and  rope  to  assist 
boats  in  bad  weather,  a  sufficient  consideration  exists  to 
support  a  prescriptive  right  to  take  toll  from  all  boats 
frequenting  a  cove  (not  within  a  port),  whether  such  boats 
use  the  capstern  or  not,  the  existence  of  the  capstern  being 
necessary  for  the  safety  of  the  navigation  in  bad  weather,* 
and  it  not  being  necessary  that  the  benefit  conferred  should 
be  precisely  that  in  respect  of  which  the  toll  is  claimed.^ 

The  right  to  take  dues  and  tolls  implies  a  correspondiag  Duty  to  re- 
duty  on  the  owner  of  the  port  to  keep  it  in  repau-,^  and  the  ^^^' 
owner  of  a  port  or  dock  will  be  liable  for  damage  caused 
by  his  neglect  in  so  doing,  even  where  the  toUs  taken  are 
not  for  his  benefit,  but  are  devoted  to  the  maintenance  of 
the  port  or  dock.'  It  is  not,  however,  necessary  for  an 
owner  of  a  port  to  show  that  he  has  actually  kept  the 
port  in  repair  to  enable  him  to  recover  the  dues,  the  con- 
sideration for  such  dues  not  being  the  actual  repair,  but 
the  fact  of  the  owner  being  bound  by  custom  so  to  repair,^ 
and  it  being  possible  that  the  port  may  never  need  repairs.^ 

1  Saspurtv.  Wills,  1  Mod.  47.  R.  877;  Mat/or  of  Exeter  y.  Warren, 

"'  Gann  v.  Free  Fishers  of  Whit-  5  Q.  B.  773. 

stable,  11  H.  L.  192.  '  Mersey  Dock  Co.  v.  Giib,  L.E., 

3  Mayor  of  Colchester  v.  BrooJce,  7  1  H.  L.  93;  and  see  post,  Ch.  VII. 

Q.  B.  339.  *   T'inkenstern  v.  Fbden,  1  Salk. 

*  Falmouth  v.    George,    5    Bing.  248  ;   1  Ld.  Raym.  384. 

286.  ^  Mayor  of   Yarmouth  v.  Eaton, 

^  See   Foreman  v.  Free    Fishers  3  Burr.  1402.     As  to  liability  of  a 

of  Whitstable,  L.  E.,  4  H.  L.  285.  dock  company  for  negligence  of  its 

"  Jenkins  Y.  Harvey,  1  C,  M.  &  sey:Y3Jni&,see  Mersey  Doek  Co.y.Gibb, 
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Foreman  v.  It  has  further  been  decided  in  a  late  case  that  anchorage 

'wMutM?.  "^  *i^es  may  be  claimed  in  a  port  which  is  a  natural  roadstead 
and  not  artificially  formed,  although  there  be  no  obligation 
to  repair  it  and  keep  it  accessible,  so  as  to  form  a  considera- 
tion for  the  toU.^  This  last  case  is  one  of  considerable 
importance,  as  in  it  the  question  of  tolls  was  very  fuUy 
considered,  and  it  may  be  well  to  state  it  at  some  length. 
The  Company  of  Free  Fishers  of  WhitstcMe,  lords  of  the 
manor  of  Whitstable,  brought  an  action  against  one  Fore- 
man to  recover  tolls  in  respect  of  the  anchorage  of  his  ship 
within  their  manor  below  high  water  mark.  In  a  former 
action  they  had  claimed  this  toll  solely  as  a  customary 
payment  for  the  use  of  the  soil ;  and  the  House  of  Lords 
held  that  such  a  claim  coiild  not  be  supported,  for  the 
right  of  free  passage  and  the  use  of  the  sea  as  a  highway, 
including  the  right  of  anchorage,  is  paramount  to  the  right 
of  property  in  the  soil,  and  cannot  be  iuterfered  with,C 
either  by  the  Crown  as  owner  of  a  manor,  or  by  a  subject 
to  whom  such  ownership  had  been  transferred.^  In  the^ 
present  case  the  toll  was  claimed  generally  by  the  respon- 
dents as  owners  of  the  manor,  and  the  point  on  which  the 
whole  question  turned  was  whether  the  locus  in  quo  was  or 
was  not  a  port.  It  appeared  from  the  special  case  stated 
for  the  opinion  of  the  Court,  that  the  soil  and  fishery  of 
the  locus  in  quo  belonged  to  the  plaintiffs,  the  lords  of  the 
manor ;  that  though  there  was  no  direct  evidence  that  it 
was  a  port,  yet  tolls  had  been  taken  from  time  immemorial 
for  vessels  casting  anchor  there  by  the  lords  of  the  manor ; 
that  the  lords  had  the  right  to  wreck  and  toll  for  merchan- 
dize landed  within  the  manor;  and  that  they  had  immemo- 
rially  maintained  beacons  and  buoys,  partly,  however,  for 
the  protection  of  their  oyster  beds.  The  Court  of  Common 
Pleas  held  that  the  maintenance  of  the  buoys  and  beacons, 
taken  in  connection  with  the  ownership  of  the  soil  of  the 

L.  E.,  1  H.  L.  93  ;  and  for  liability  '  Foreman  Y.Free  Fishers  of  JThit- 

to  repair  under  statutory  proidsions,  stable,  L.  JR.,  4  H.  L.  266. 

Seg.   V.  Bristol  Boch    Co.,  2  Rail.  2  Gann  v.  Free  Fishers  of  Whit- 

Caa.  599;  ib.  1  Rail.  Cas.  548;  and  stable,  U  H   L    19'' 

post,  Ch.  VII. 
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ancliorage  and  tlie  benefit  of  the  public  tberefrom,  was  Foreman  y. 
sufficient  consideration  to  support  the  claim  for  anchorage  -[yliutabu. 
dues.i  On  appeal,  the  Court  of  Exchequer  Chamber — 
Bramwell  and  Martin,  BB.,  diss. — affirmed  this  judgment; 
Kelly,  C.  B.,  thus  stating  the  grounds  on  which  the 
opinion  of  the  Court  was  based :  "  We  think  there  is  ample 
"  evidence  to  justify  the  presumption  both  that  there  was 
"  here  by  prescription  an  ancient  port,  and  that  before  the 
"  time  of  legal  memory  the  lord  of  the  manor,  being  also 
"  owner  of  the  fishery  and  soil  under  the  sea,  had  con- 
"  sented  to  the  formation  of  the  port  on  the  terms  that  he 
"  should  have  toll  on  merchandize  landed  and  anchorage 
"  from  vessels  anchoring  or  grounding  in  the  haven,  he  at 
"  the  same  time  agreeing  to  keep  up  the  buoys,  chiefly,  in 
"  all  probability,  for  the  object  of  protecting  the  oysters, 
"  but  incidentally  guiding  vessels  to  a  safe  anchorage.  If 
' "  this  was  so,  there  was  ample  consideration  to  support  the 
"  customary  payment,  and  we  think,  in  order  to  support 
"  an  immemorial  payment,  we  ought  to  make  this  pre- 
"  sumption."^  The  House  of  Lords,  on  appeal,  unani- 
movisly  affirmed  the  judgment,  holding  that,  exclusive  of 
the  evidence  as  to  buoys  and  beacons,  there  was  sufficient 
evidence  to  show  the  former  existence  of  a  port  in  the 
locus  in  quo,  from  the  immemorial  payments  of  the  tolls 
for  merchandize  and  anchorage  dues;  for  as  anchorage 
dues  were  almost,  if  not  universally,  incident  to  the  owner- 
ship of  a  port,  and  as  every  intendment  should  be  made  in 
favour  of  a  payment  uninterruptedly  made  time  out  of 
mind,  they  were  justified  in  drawing  the  inference  of  fact 
that  a  port  did  exist,  and  therefore  that  the  toll  had  a  legal 
origin;  and  that  this  inference  was  not  rebutted  by  the  fact 
that  the  port  was  not  artificially  formed,  but  was  a  natural 
roadstead,  imposing  no  obligation  on  the  owner  to  repair 
it  and  keep  it  accessible,  so  as  to  form  a  consideration  for 
the  anchorage  toll,  for  that  the  repair  of  a  port  was  not 

1  L.  E.,  2  C.  P.  688.  ^  L.  K.,  3  C.  P.  686. 

C.  E 
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reasonable. 


a  necessary  consideration  for  such  a  toU.^  Lord  Chelms- 
ford, in  his  judgment,  went  even  further  than  this,  holding 
that  from  the  immemorial  payment  of  the  anchorage  toll 
alone,  the  Coui'ts,  in  the  absence  of  anything  to  compel 
them  to  assign  a  different  foundation  for  it,  were  bound  to 
presume  that  the  lords  of  the  manor  were  the  owners  of  a 
port  to  which  such  a  toll  would  be  lawfully  incident.^ 
Tolls  must  be  No  general  toll  can,  as  has  been  said,  be  taken  in  any 
public  ports,  or  at  any  wharves  which  have  been  dedicated 
to  the  public,  and  at  which  customable  goods  are  neces- 
sarily landed,  except  by  grant,  prescription,  or  Act  of 
Parliament,  founded  on  some  corresponding  benefit  to  the 
public  as  a  quid  pro  quo.  In  addition  to  this  the  toll 
taken  must  be  reasonable  in  amoimt,  and  must  not  be 
unreasonably  enhanced.'  This,  of  course,  does  not  refer 
to  private  wharves  where  the  rates  charged  in  each  par- 
ticular case  are  a  matter  of  bargain  between  the  parties.* 

'  L.  E.,  4  H.  L.  266.  seealsosstotoWs, The BaUlmore case, 

2  L.  B.,  4  H.  L.  286.  3  Bland,    383  (American)  ;    Srune 

2  Bcddy  \.Wheelhoiise,  Cro.  Eliz.  v.  Thompson,  4  Q.  B.  543. 

558;  Falmouth  v.  George,  5   Bing.  *  As  to  tolls  generally  see  post, 

286;  Hale  de  Port.  Mar.,  Harg.  Tr.  Ch.   VIII.,   and  as  to   namgation, 

78  ;   Chitty   on  Prerogative,    195  ;  Ch.  VII. 

Comyn's  Dig.  Market ;  lust.  220  ; 
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OHAPTEE  II. 

OP  INLAND  WATERCOURSES  ;  THE  OWNERSHIP  OF  THE 
SOIL  THEREOF,  AND  OTHER  MATTERS. 


A  WATEttcouESE   maj  be   defined   as   a  body   of  water  Definition  of 

issuing  ex  Jure  naturce  from  tbe  earth,  and  by  the  same  co^se"^' 

law  pursuing  a  certain  direction  in  a  defined  channel,  till 

it  forms  a  confiuence  with  the  sea.^     "  A  spring  of  water, 

"  both  in  law  and  in  ordinary  language,  is,  as  I  under- 

"  stand  it,"    says   Jessel,  M.  E.,^   "  a  natural  source   of 

"  water,  of  a  definite  and  well-marked  extent.     A  stream 

"  of  water  is  water  which  runs  in  a  defined  course,  so  as  to 

"  be  capable  of  diversion ;  and  it  has  been  held  that  the 

"  term  does  not  include  the  percolation  of  water  under- 

"  ground."     "  A  siDring,"  says  Brett,  L.  J.,^  "  is  not  an 

"  artificial  space,  but  a  natural  chasm  in  which  water  has 

"  collected,  and  from  which  it  either  is  lost  by  percolation, 

"  or  rises  in  a  defined  channel." 

A  watercourse,  flumen  vel  cursiis  aqiue,  has  been  defined 
by  Lord  Tenterden,  C.  J.,  as  water  fiowing  in  a  channel 
between  banks  more  or  less  defined.* 

Woolrych  defines  a  river  as  a  running  stream  pent  in  on 
either  side  with  walls  and  banks,  and  it  bears  that  name 
as  well  where  the  waters  flow  and  reflow,  as  where  they 
have  their  current  one  way.^  This  definition  includes, 
therefore,  all  natural  streams,  however  small,  which  have 
a  definite  and  permanent  course,  and  excludes  all  bodies 

'  Angell    on   Watercourses,    2  ;  *  Ee:c  v.  Inhahltants  of  Oxford- 

Woolrych.   on  Waters,  40;  Wool-  shire,  1   B.   &   A.   301  ;  Callis   on 

rych  on  Sewers,  51;  Phear,  Rights  Sewers,  77. 

of  Water,  31.  ^  Woolrych     on    Waters,     <tO  ; 

-  Tayler  t.    St.   Heleti's,    6    Oh.  Callis  on   Sewers,    77 ;  Houck  on 

Div.  264  (C.  A.).  Navigable    Rivers,  1  ;    Phear    on 

3  Brain  v.  Marfell,  41  L.  T.,  N.  Rights  of  Water,  31. 

4.57. 

E   2 
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Subterranean 
streams. 


Surface  and 
percolating 
water. 


Limits  of  a 
■watercourse. 


of  water,  however  large,  which  are  of  a  temporary  charac- 
ter, i.  e.  which  are  dependent  on  the  will  or  convenience  of 
individuals  for  their  volume  or  duration.^ 

A  subterranean  stream  may  flow  in  such  a  known  and 
defined  channel  as  to  give  rise  to  similar  rights  as  would 
exist  above  ground.  "If,"  says  Pollock,  0.  B.,  "the 
"  course  of  a  subterranean  stream  were  well  known,  as  is 
"  the  case  with  many  which  sink  underground,  pursue  for 
"  a  short  space  a  subterraneous  course,  and  then  emerge 
"  again,  it  could  never  be  contended  that  the  owner  of  the 
"  soil  under  which  the  stream  flowed,  could  not  maintain 
"  an  action  for  the  diversion  of  it,  if  it  took  place  under 
"  such  circumstances  as  would  have  enabled  him  to  re- 
"  cover,  if  the  stream  had  been  wholly  above  ground."^ 

The  principles  which  regulate  the  rights  to  water  flow- 
ing in  known  and  defined  channels,  whether  upon  or 
below  the  surface  of  the  ground,  do  not  apply  to  water, 
whether  under  or  above  ground,  having  no  certain  course 
or  defined  limits,  such  as  that  merely  percolatiag  through 
the  strata  of  the  earth,  or  that  diffused  over  its  surface, 
such  water  not  being  subject  to  the  law  of  watercourses.^ 

A  stream  begins  at  the  point  where  the  water  palpably 
rises  to  the  surface  and  forms  a  channel,*  and  extends  tiU 
it  mingles  with  the  sea  outside  the  body  of  a  county.^ 

In  a  late  case  in  the  Exchequer  it  appeared  that  the 
water  from  a  spring  flowed  in  a  gully  or  natural  channel 
to  a  stream  on  which  was  a  mill.  The  spring  was  cut  off 
at  its  source,  and  the  water  was  received  into  a  tank  as  it 
rose  from  the  earth,  by  the  licence  of  the  owner  of  the  soil 
on  which  the  spring  rose.  The  action  was  for  diversion 
by  the  mill-owner.  The  judge  at  the  trial  told  the  jury 
that  the  questions  for  them  were,  whether  there  was  a 


'  Briscoe  Y.  Brouglit,  Ir.  R.,  11  C. 
L.  264 ;  Arkwright  v.  Gell,  5  M.  & 
W.  203. 

^  Dichenson  v.  Grand  Junction 
Canal,  7  Ex.  300 ;  C'hasemore  y. 
Sichards,  7  H.  L.  374,  per  Lord 
Chelmsford ;  Diidden  v.  Glutton 
Union,   11  Ex.  627  ;  26  L.  J.,  Ex. 


146. 

3  Acton  v.  Bltmdell,  7  M.  &  "W. 
324. 

*  Dudden  v.  Glutton  Union,  26 
L.  J.,  Ex.  146,  11  Ex.  627;  Phear, 
33. 

^  See  Set;,  v.  Kojn,  2  Ex.  Div. 
62. 
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natural  or  defined  watercourse  from  the  spring-head  to 
the  stream,  and  if  so,  whether  the  defendant  had  diverted 
water  from  this  watercourse.  Pollock,  C.  B.,  said  :  "  The 
"  real  question  is,  whether  there  is  a  natural  watercourse 
"  which,  but  for  the  acts  done  by  the  defendant,  would 
"  have  conveyed  water  to  the  stream,  and  from  thence  to 
"  the  mill  of  the  plaintiff.  If  there  is  a  natural  spring, 
"  the  waters  of  which  flow  in  a  natural  channel,  it  cannot 
"  be  lawfully  diverted  by  anyone  to  the  injury  of  the 
"  riparian  proprietors.  The  law  of  the  case  is  clear  and 
"  undoubted.  This  was  a  natural  spring,  the  waters  of 
"  which  had  acquired  a  natural  channel  from  its  source  to 
"  the  river.  It  is  absurd  to  say  that  a  man  might  take 
"  the  water  of  such  a  stream,  four  feet  from  the  surface." 
Martin,  B.:  "A  river  begins  at  its  source  when  it  comes  to 
"  the  surface,  and  the  owner  of  the  land  on  which  it  rises 
"  cannot  monopolize  all  the  water  at  the  source,  so  as  to 
"  prevent  its  reaching  the  lands  of  other  proprietors  lower 
"  down."  1 

It  is  not,  however,  necessary  to  constitute  a  watercourse  A  watercourse 
that  the  water  should  flow  continually,  as  a  channel  may  a  regular 
be  occasionally  dry,^  but  it  must  appear  that  the  water  channel,  but 

_■'■''  ^^  may  be 

flows  usually  in  a  regidar  channel,  and  has  a  well  deflned  occasionally 
and  substantial  existence,'  the  law  making  a  distraction  '^^' 
between  a  regular  flowing  stream  which  at  certain  seasons 
is  dried  up  and  those  occasional  bursts  of  water  which  ia 
times  of  freshets  and  melting  of  snows  descend  from  the 
hills  and  inundate  the  country.*  So  also  the  waste  water 
from  a  canal,  allowed  to  pass  out  of  the  canal,  is  not  a 
watercourse  to  which  any  of  the  doctrines  either  as  to 
natural  or   artificial   streams  will   apply.*     "  The   water 

'  Dudden    v.    Clutton    Vniott,    11  204. 

Ex.   627;  Eawstron  v.  Tayler,  11  '  Angell  on  ■Watercourses,  S. 

Ex.   369;    Wood  ^r.    Waud,   3   Ex.  ^  Voii.;  see  also Dreweit -7. SJieard, 

748,  779  ;  Angell  on  Watercourses,  7  Car.  &  P.  465. 

5,  6  ;   see  also  Eeg.  v.  Metropolitan  *  Staffordshire  Canal  v.  Birming- 

Soardof  TTorAs,  3  B.  &  S.  710.  ham    Canal,  L.   E.,  1   H.  L.   254, 

*  See  Drewett  v.  Sheard,  7  Car.  272;  Rochdale  Canal  y.  RadcUffe,  18 

&P.  465;  rj-(r/b)Y?v.7?«(7.,  8Bing.  Q.  B.  287.     See  also  Ch.  V. 
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A  water- 
course con- 
sists of  bed, 
bank,  and 
water. 


"  passing  from  the  Wolverliainpton  Level  to  the  Atherly 
"  Junction,"  says  Lord  Cranworth,  "  is  not  a  natural, 
"  nor  even  an  artificial,  stream  in  the  sense  in  which 
"  these  words  are  understood  in  the  many  cases  in  which 
"  the  law  relating  to  flowing  water  has  been  considered. 
"  The  water  in  this  canal  is  not  flowing  water.  It  is 
"  water  accumulated  under  the  authority  of  the  legislatm-e 
"  in  what  is  in  fact  only  a  tank  or  reservoir,  which  the 
"  respondents  are  botind  to  economize,  and  use  in  a  par- 
"  ticular  manner  for  the  convenience  of  the  public.  It 
"  never  flows.  It  is  let  down  artificially,  for  the  con- 
"  venience  of  persons  wishing  to  pass  with  boats,  by  what 
"  may  be  called  steps,  till  it  reaches  the  Atherly  Level, 
"  and  so  enables  the  boats  to  pass  into  appellant's  canal. 
"  To  such  water  none  of  the  doctrines  either  as  to  natural 
"  or  artificial  streams  is  applicable." 

Every  watercoui'se,  says  Mr.  Angell,^  consists  of — 1.  The 
bed ;  2.  The  bank  or  shore ;  3.  The  water.  The  bed  is 
covered  by  the  water,  and  is  the  space  subjacent  to  the 
water  through  which  it  fiows,  and  is  that  which  contains 
the  water  at  its  fullest  when  it  does  not  overflow  its  banks. 
It  is,  generally  speaking,  all  the  soil  below  the  high  water 
mark  either  of  the  ordinary  daily  tides  or  of  the  ordinary 
floods.^  "  The  bed  of  a  river  is  the  alveus,  as  distinguished 
"  from  the  shore,  and  from  places  where  flood  waters  occa- 
"  sionally  collect."'  The  bank  is  the  outermost  part  of  the 
bed  in  which  the  river  naturally  flows.  The  shore  or  beach 
may  be  defined  as  that  part  of  the  river-bed  lying  between 
the  top  of  the  bank  and  that  part  of  the  bed  where  the  river 
actually  flows,  and  which,  as  the  water  rises  or  falls,  is 
land  or  river.  The  bed  and  the  water  may  be  said  to  be 
correlative  terms,  as  one  cannot  be  owned  without  touching 
the  other.* 


'  AjQgell  on  Watercourses,  30  ; 
Grotius  de  Jur.  Belli,  2,  8,  9. 

-  As  to  this,  see  Meiizies  Y.Brcadal- 
iane,  3  Wils.  &  Shaw,  243. 

^  Per  Lord  Campbell,   C.  J.,  in 


Abraham  v.  Great  Korthern  Rail., 
16  Q.  B.  692.  See  S.  v.  Orford- 
shirc,  1  B.  &  A.  289  ;  Set/,  v.  Der- 
byshire, 2  Q.  B.  745,  755. 

^  Angell  on  Watercourses,  30. 
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It  is  generally  laid  down  in  tlie  text-books  and  in  the  The  right  to 
earlier  reported  cases  that  the  right  of  private  property  in  ^at^r  of°l  ^^^ 
a  watercourse  is  derived  as  a  corporeal  right  and  heredita-  wateroourso 
ment  from  or  is  embraced  in  the  ownership  of  the  soil  from "he'^"^'^ 
over  which  it  naturally  passes,  according  to  the  well-known  tJ7g"^o^"^  °^ 
maxim,  cujus  est  solum,  ejus  est  usque  ad  coelum}  "  A  water-  thereof. 
"  course,"  says  "Woolrych,^  "  may  be  either  a  real  or  a 
"  corporeal  hereditament.  If  by  grant,  prescription,  or 
"  otherwise,  one  shoxdd  have  an  easement  of  this  kind  in 
"  the  land  of  another  person,  it  would  partake  of  the  latter 
"  quality ;  but  if  the  water  flow  over  the  party's  own  land, 
"  although  indeed  it  cannot  be  claimed  as  icater,  yet  it  is  in 
"  eifect  identified  with  the  realty,  because  it  passes  over  the 
"  soil,  and  cvjus  est  solum,  ejus  est  usque  ad  coelum."  "An 
"  action  cannot,"  says  Blackstone,'  "  be  brought  to  recover 
"  the  possession  of  water  by  the  name  of  water  only,  but 
"  it  must  be  brought  in  respect  of  the  land  which  lies  at 
"  the  bottom,  and  the  description  of  it  must  be, — so  much 
"  land  covered  with  water."  From  this  identification  of 
the  land  with  the  water  a  grant  of  a  field  or  meadow  will 
carry  all  the  timber  and  water  standing  and  being  there- 
upon.* This  doctrine  is  supported  by  modern  authority 
with  regard  to  standing  and  percolating  water,  and  also,  it 
would  appear,  with  regard  to  running  water  which  rises 
and  remains  for  the  whole  of  its  course  on  the  land  of  a 
single  owner,  for  in  such  cases  the  water  is  the  absolute 
property  of  such  owner,  and  no  one  is  entitled  to  share  the 
use  of  it  with  him  f  but  with  regard  to  natural  streams 
flowing  through  adjoining  lands,  the  enjoyment  of  which 
is  only  usufructuary  and  not  absolute,  the  right  to  use  the 
water  has  been  held  in  modern  cases  not  to  arise  from  the 

'  Aiigell  on    Watercourses,   8 ;  *  Angell  on    Watercourses,   9 ; 

Woolrych  on  Waters,  146  ;  Phear  1  G-reeuleaf's  ed.  Cruise's  Dig.  37. 

on  Waters,  p.  22;  1  Stephen's  Black.  ^  See  Solker  v.  Porrit,  L.  R.,  10 

7th  ed.,  pp.  659,  693  ;  Co.  Litt.  4  ;  Ex.   59  ;  -Chasemore  v.  Michards,  7 

Sex  T.  Wharton,  Holt,  499.  H.  L.  349  ;  Acton  v.  Blunddl,   12 

'  Page  146.  M.  &  W.  324 ;   l{ew  Ek-er  Co.  v. 

'  2  Comm.  18.  Joltnson,  2  E.  &  E.  435  ;  and  post, 

Ch.  III. 
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But  from  the 
right  of  access 
thereto. 


ownership  of  the  soil  on  the  stream,  but  from  the  right  of 
access  to  it  which  landowners  on  its  hanks  have  by  the  law 
of  nature.!  "  With  respect  to  the  ownership  of  the  bed  of 
"  the  river,"  says  Lord  Selborne  in  Lyon  v.  Fishmongers^ 
Co.,  "this  cannot  be  the  foundation  of  riparian  rights 
properly  so  called,  because  the  word  riparian  is  relative 
to  the  banks  and  not  to  the  bed  of  the  stream ;  and  the 
connection,  when  it  exists,  of  property  on  the  banks 
with  property  in  the  bed  of  the  stream  depends  not 
upon  nature,  but  on  grant  or  presumption  of  law.  The 
title  to  the  soil  constituting  the  bed  of  a  river  does  not 
carry  with  it  any  exclusive  right  of  property  in  the 
running  water  of  the  stream,  which  can  only  be  appro- 
priated by  severance,  and  which  may  be  lawfully  so 
appropriated  by  every  one  having  a  right  of  access  to  it. 
It  is,  of  course,  necessary  for  the  existence  of  a  riparian 
right  that  the  land  should  be  in  contact  with  the  flow  of 
the  stream ;  but  lateral  contact  is  as  good  jure  naturm  as 
vertical ;  and  not  only  the  word  *  riparian,'  but  the  best 
authorities,  such  as  Miner  v.  Gilmour^  and  the  passage 
which  one  of  your  lordships  has  read  from  Lord 
"Wensleydale's  judgment  in  Chasemore  v.  Richards,^  state 
the  doctrine  in  terms  which  point  to  lateral  rather  than 
vertical.  It  is  true  that  the  banks  of  a  tidal  river,  of 
which  the  foreshore  is  left  bare  at  low  water,  is  not 
always  in  contact  with  the  flow  of  a  stream,  but  it  is 
in  such  contact  for  a  great  part  of  every  day  in  the 
ordinary  and  regular  course  of  nature,  which  is  an 
amply  sufficient  foundation  for  a  natural  riparian  right." 
Lord  Cairns,  L.  C,  says,  in  the  same  case,*  "  I  cannot 
admit  that  the  right  of  a  riparian  owner  to  the  use  of 
the  stream  depends  on  the  ownership  of  the  soil  of  the 
stream.  The  late  Lord  "Wensleydale  observed  in  this 
House,  in  the  case  of  Chasemore  v.  Richards,^  'The  subject 


'  Lyon    r.    Fishmongers'    Co.,   \  '  7  H.  L.  349. 

App.  Cas.  6G2.  *  Page  673. 

2  12  Moo.  P.  C.  131.  5  7  H_  L_  382. 
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" '  of  right  to  streams  of  water  flowing  on  the  surface  has 
" '  been  of  late  years  fully  discussed,  and  by  a  series  of 
"  '  carefully  considered  judgments  placed  upon  a  clear  and 
" '  satisfactory  footing.  It  has  been  now  settled  that  the 
"  '  right  to  the  enjoyment  of  a  natural  stream  of  water  on 
" '  the  surface,  ex  jure  natarce,  belongs  to  the  proprietor  of 
"  '  the  adjoining  lands,  as  a  natural  incident  to  the  right  to 
"  '  the  soil  itself,  and  that  he  is  entitled  to  the  benefit  of  it, 
"  '  as  he  is  to  aU  the  other  natural  advantages  belonging  to 
" '  the  land  of  which  he  is  the  owner.  He  has  the  right  to 
"  '  have  it  come  to  him  in  its  natural  state,  in  flow,  quantity 
" '  and  quahty,  and  to  go  from  him  without  obstruction, 
"  '  upon  the  same  principle  as  he  is  entitled  to  the  support 
"  '  of  his  neighbour's  soil  for  his  own  in  its  natural  state. 
" '  His  right  in  no  way  depends  on  prescription  or  the 
" '  presumed  grant  of  his  neighbour.' "  In  the  case  of 
Etnlrey  t.  Oiven,^  the  same  learned  judge,  then  Baron 
Parke,  says,  "  The  right  to  have  the  stream  to  flow  in  its 
"  natural  state  without  diminution  or  alteration  is  an 
"  incident  to  the  property  in  the  land  through  which  it 
"  passes ;  but  flowing  water  is  puUici  juris,  not  in  the 
"  sense  that  it  is  honum  vacans,  to  which  the  first  occu- 
"  pant  may  acquire  an  exclusive  right,  but  that  it  is 
"  public  and  common  in  this  sense  only,  that  all  may 
"  reasonably  use  it  who  have  a  right  of  access  to  it,  that 
"  none  can  have  any  property  in  the  water^  itself  except 
"  in  the  particular  portion  which  he  may  choose  to  abstract 
"  from  the  stream  and  take  into  his  possession,  and  that 
"  during  his  possession  only :  see  5  B.  8^  A.  24.  But 
"  each  proprietor  of  the  adjacent  land  has  the  right  to  the 
"  usufruct  of  the  stream  which  flows  through  it."^ 

It  would  appear,  therefore,  that  the  ownership  of  the 
bed  of  a  watercourse,  not  being  the  natural  foundation  of 
the  right  to  the  use  of  the  water,  the  grantee  of  lands 
through  which  there  was  a  watercourse,  would  have  the 

'  6  Ex.  369.  '  See  also  judgment  of   Leaoh, 

'  Except  by  statute ;   see  lied-  V.  C.  in  Wright  v.  Soward,  1  S.  & 

way  Co.  T.  Earl  of  Eomneij,  9  C.  B.,  St.  190  ;  and  Mason  v.  Bill,  5  B.  & 

N.  S.  575.     See>s<,  Ch.  III.  A.  1. 
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full  use  of  the  water  therein,   although  the  bed  of  the 
■watercourse  were  reserved  to  the  grantor. 

The  natural  and  acquired  rights  to  the  use  of  water  are 
fully  treated  of  in  subsequent  chapters.^  It  is  proposed  in 
the  present  chapter  to  consider  the  rights  of  property  in 
the  bed  of  watercourses,  apart  from  the  use  of  the  water. 
The  subject  will  be  best  treated  of  under  the  following 
heads : — 

1.  Tidal  Navigable  Elvers ; 

2.  Private  Elvers  and  Streams ; 

3.  Lakes  and  Pools  ; 

4.  Artificial  "Watercourses. 


Definition. 


Ownership  of 
soil  of  bed. 


Tidal  Navigahk  Mivers. 

A  public  navigable  river  is  a  river  which  is  actually 
navigable,  and  in  which  the  tide  ebbs  and  flows ;  all  other 
rivers  on  which  navigation  is  carried  on  are  private  rivers 
over  which  the  public  have  acquired  a  right  or  easement 
of  navigation.^ 

The  bed  of  all  navigable  rivers  where  the  tide  flows  and 
reflows,'  and  of  all  estuaries  and  arms  of  the  sea  is  by  law 
vested  prima  facie  in  the  Crown.  But  this  ownership  of 
the  Crown  is  for  the  benefit  of  the  subject,  and  cannot  be 
used  in  any  way  so  as  to  derogate  from  or  interfere  with  the 
right  of  navigation  which  belongs  by  law  to  the  subjects 
of  the  realm,*  or  the  right  of  fishery,  which  is  iirima  facie 
common  to  all.' 


^  See  Chaps.  III.  and  IV.  post. 

^  The  word  navigable  in  a  legal 
sense,  as  applied  to  a  river  in  which 
the  soil  2}>'imd  facie  belongs  to  the 
Crown  and  the  fishing  to  the 
public,  imports  that  the  river  is 
one  in  which  the  tide  ebbs  and 
flows;  Murphy  \.  Ryan,  Ir.  E.,  4  C. 
L.  143  ;  see  also  Bloomfeld  v.  John- 
son, Ir.  E.,  8  C.  L.  63;  and  per 
"Whiteside,  C.  J.,  in  JBristouv  v. 
Cormkan,  Ir.  R.,  10  Ch.  43-1. 

''  The  word  tide  is  not  confined 
to  salt  water,  but  includes  the 
fresh   water  ponded  back ;   H.  v. 


Smith,  2  Doug.  441  ;  Sume  v. 
M'Kenzie,  6  CI.  &  F.  628. 

•*  Mayor  of  Colchester  T.  Brooke, 
7  Q.  B.  339  ;  TTiUiams  v.  Wilcox,  8 
A.  &  E.  337 ;  Carter  v.  Murcott,  4 
Burr.  2163  ;  Gann  v.  Free  Fishers 
of  WhitstaUe,  11  H.  L.  192;  Mal- 
colmson  v.  O'Dea,  10  H.  L.  593 ; 
Zord  Advocate  v.  Bamilton,  1  JMac- 
queen,  H.  L.  47  ;  Sccblcristo  v.  East 
India  Co.,  10  Moo.  P.  C.  140;  see 
Hale  de  Jure  Maris,  p.  1. 

^  Malcolmson  v.  CDra,  10  H.  L. 
593. 
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MuoH  discussion  has  arisen  botli  in  this  country  and  Rights  of  the 
in    America,    whether    or    not    this    ownership    of    the  fined  to'^tidal 
Grown  and  the  public  rights  above  stated  are  confined  -n^aters. 
to  tidal  rivers,  or  whether  they  may  also  exist  in  non- 
tidal  rivers  which  are  in  fact  navigable,  and  have  been 
used  for  the  purposes  of  commerce  from  time  immemorial. 
In  America  the  Courts  of  some  of  the  States  have  adopted 
one  rule  and  some  the  other,  the  decision  of  the  c[uestion 
appearing  to  depend  much  on  the  magnitude  of  the  river 
in  question.^     In  this  country  a  series  of  modern  decisions 
seems  at  last  to  have  settled  the  law,  and  to  have  con- 
fined the  rights  of  the  Crown  and  of  the  public  to  tidal 
waters. 

In  the  case  of  Murphy  v.  Rijan^  in  which  an  action  was 
brought  for  trespass  to  a  fishery  in  the  non-tidal  part  of 
a  navigable  river,  and  defendant  pleaded  that  the  river 
was  a  royal  river,  and  the  right  of  fishery  was  in  the 
public,  on  demurrer  to  this  plea,  O'Hagan,  J.,  delivering 
the  judgment  of  the  Court,  held  that  above  the  fiux  and 
reflux  of  the  tide,  the  soil  and  fishing  of  rivers  was  vested 
prima  facie  in  the  riparian  owners,  and  not  in  the  Crown 
and  the  public,  and  this  none  the  less  because  the  river 
was  navigable,  and  had  been  immemorially  navigated  for 
commercial  and  other  purposes. 

In  Hargreaves  v.Diddams,^  and  Ifusset  v.  Biirch,^  the  Court 
of  Queen's  Bench  have  held,  that  v/here  a  river  above  the 
tide  is  made  navigable  by  Act  of  Parliament,  which  does 
not  expressly  touch  the  rights  of  the  riparian  owners,  none 
of  the  incidents  attaching  to  a  navigable  river,  up  to  the 
flow  and  reflow  of  the  tide,  can  properly  attach ;  and  that, 
therefore,  a  claim  by  one  of  the  public  to  fish  there  cannot 
exist  in  law. 

1  See  Ilouck,  p.  26 ;  AngeU  on  App.  C.  662. 
■Watercourses,  c.  13,  and  per  Dowse,  ^  Ir.  E.,  2  C.  L.  143. 

B.,  in  Bristoit-e  v.  Cormican,  Ir.  R.,  ^  L,  jj,^  lo  Q.  B.  527. 

10  0.  L.  68;  and  per  Lord  Hather-  *  35  L.  T.,  N.  S.  486  ;  see  also 

ley  in  Lyon  v.  Fishmongers'  Co.,  1  Hudson  v.  McMae,  4  B.  &  S.  585. 
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What  is 
evidence  that 
a  river  is 
navigable. 


In  JBristoice  v.  Cormican,^  the  House  of  Lords  held  that 
the  Crown  has  no  de  Jure  right  to  the  soil  or  fisheries  of 
inland  non-tidal  lakes,  Lord  Blackburn  thus  stating  the 
law : — "  The  property  in  the  soil  of  the  sea,  and  of  estuaries 
"  and  of  rivers,  in  which  the  tide  ebbs  and  flows,  is  prima 
"facie  of  common  right  vested  in  the  Crown;  but  the 
"  property  of  dry  land  is  not  of  common  right  in  the  Crown. 
"  It  is  clearly  and  uniformly  laid  down  in  our  books,  that 
"  where  the  soil  is  covered  with  the  water  forming  a  river 
"  in  which  the  tide  does  not  flow,  the  soil  does  of  common 
"  right  belong  to  the  owners  of  the  adjoining  land,  and 
"  there  is  no  case  or  book  of  authority  to  show  that  the 
"  Crown  is  of  common  right  entitled  to  land  covered  by 
"  water,  where  the  water  is  not  running  water  forming 
"  a  river,  but  still  water  forming  a  lake."^  Again,  in  Orr 
Ewing  v.  Colquhoun,  where  it  is  laid  down  by  the  House  of 
Lords  that  the  public,  who  have  acquired  by  user  the  right 
to  navigate  on  an  inland  non-tidal  water,  have  no  right 
of  property  in  the  bed — Lord  Blackburn  observes,  that 
the  right  of  the  Crown  as  regards  the  soil  of  the  alveus, 
and  of  the  public  to  navigate,  are  not  the  same  in  such  a 
river  as  they  are  in  the  sea  or  in  a  tidal  estuary.'  It  may 
now  therefore  be  said  to  be  clear  law,  that  up  to  the  point 
where  the  tide  ebbs  and  flows  in  a  navigable  river,  the 
soil  is  prima  facie  in  the  Crown ;  and,  above  that  point, 
whether  in  rivers  navigable  or  not,  the  soil  is  presumed  to 
belong  to  the  riparian  owners  to  the  middle  line  of  the 
stream.* 

Though  the  flux  and  reflux  of  the  tide  is  prima 
facie  evidence  that  a  river  is  navigable,  it  does  not  neces- 
sarily follow,  that  because  the  tide  flows  and  reflows  in 
any  particular  place,  it  is  therefore  a  public  navigation, 


1  3  App.  0.  641. 
=  3  App.  C.  666. 
^  2   App.  C.  839  ;    see  also  per 
Lord  Selbome  in  Lyon  v.  Fishmon- 


gers'' Co.,  I  App.  C.  682;  anABloom- 
feldY.  Johnson,  Ir.  R.,  8  C.  L.  68. 
<  See  Bickett  v.  Morris,  L.  K.,  1 
So.  App.  47. 
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although  of  sufficient  size.  The  strength  of  the  evidence 
arising  from  the  flux  and  the  reflux  of  the  tide,  must 
depend  on  the  situation  and  nature  of  the  channel.  If 
it  is  a  broad  and  deep  channel,  calculated  to  serve  for  the 
purpose  of  commerce,  it  will  be  natural  to  conclude  that 
it  has  been  a  public  navigation  ;  but  if  it  is  a  petty  stream 
navigable  only  at  certain  states  of  the  tide,  and  then 
only  for  a  short  time,  and  by  very  small  boats,  it  is 
difficult  to  suppose  that  it  has  ever  been  a  public  navigable 
channel.^  It  is  more  reasonable  to  hold  that  navigable  is 
a  relative  and  comprehensive  term  containing  within  it  all 
such  rights  upon  the  water  way  as  with  relation  to  the 
circumstances  of  each  river  are  necessary  for  the  full  and 
convenient  passage  of  vessels  and  boats  along  the  channel.^ 
The  actual  user  of  a  tidal  river,  for  the  purposes  of  naviga- 
tion, is  of  course  the  strongest  evidence  of  its  navigability.' 
From  this  it  follows  that,  whenever  a  river  ceases  to  be 
navigable  either  by  natural  causes,  such  as  the  silting  up  of 
the  channel,  or  by  virtue  of  Act  of  Parliament,  or  by  order 
of  Commissioners  of  Sewers,  or  by  the  writ  ad  quod  damnum, 
and  an  inquisition  found  thereon  by  a  jury,  the  public  right 
of  navigation  will  cease,  at  any  rate  till  the  obstruction  be 
removed ;  *  the  public  right  will  not  however  be  barred  by 
an  artificial  obstruction  which  has  existed  for  more  than 
twenty  years.^  Where  a  river  was  formerly  navigable, 
but  became  silted  up,  and  by  Act  of  Parliament  power  was 
given  to  commissioners  to  restore  the  navigation,  and  they 
were  authorized  to  make  and  made  a  new  cut,  the  navigation 
of  which  was  to  be  open  to  the  public  on  payment  of  toUs ; 

'  Sex  Y.  Montague,  4   B.  &   C.  gable"  and  "boatable." 

598 ;    6ee  also  Mayor  of  Lynn  v.  ^  Mmjor  of  Colchester  v.  Brooke, 

Turner,  1  Cowp.  36 ;  Sose  v.  Miles,  7  Q.  B.  339. 

5  Taunt.  705.     Tor  definition  of  a  ^  Miles  v.  Sose,   5  Taunt.    705  ; 

navigable  river  according   to   tbe  see   per  Bayley,  J.,  in    Tooght   v. 

French   law  existing   in   Canada,  Winch,  2  B.  &  Aid.  662. 

see  Bell  v.  Corporation  of  Quebec,  41  '  E.  v.  Montague,  4  B.  &  C.  598. 

L.  T.,  N.  S.  451{P.  C);    accord-  See   also   JR.    v.    Douglas,    2   Lord 

ing  to  American  law,  see  Angell  Keny.    499,     and     Woolrych     on 

on  "Watercourses,   ch.   13;    and  as  "Waters,  p.  237. 

to  the  distinction  between  "navi-  ^  roof^/ii  v.  W-'i«f/(,3  B.&  Ald.662. 
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it  was  heW  that  the  new  cut  was  a  public  navigable  river, 
the  obstruction  of  which  was  an  indictable  nuisance ;  and 
that  the  public  had  the  same  rights  over  it  as  over  the 
original  stream.^ 
Limits  of  the         The  right  of  the  Crown  to  the  alveus  of  navigable  rivers 

property  of  the    .,..,  it  c         t  i-i  ■ 

CrowTi.  IS  limited  to  the  line  oi  ordinary  high  water  mark,  as 

is  the  case  on  the  sea  shore,  and  the  adjoining  land  beyond 
this  line  is  presumed  to  belong  to  the  adjoining  owners.^ 
This  line  is  clearly  liable  from  natural  causes  to  a  shifting 
of  position  from  time  to  time :  if  the  alteration  take  place 
by  imperceptible  degrees,  the  boundary,  as  between  the 
Crown  or  its  grantees  and  the  adjoining  owners,  wUl 
follow  the  line,  whether  it  gain  upon  the  land  or  not ;  but 
if  the  new  position  be  taken  suddenly,  whether  in  advance 
or  recession,  the  old  line  continues  to  be  the  boundary 
between  the  territory  of  the  Crown  and  that  of  the  shore 
proprietors.' 
Where  a  river  Following  this  principle,  it  would  appear  that  where  a 
course.  tidal  river  gradually  and  imperceptibly  changes  its  course, 

the  Crown  will  remain  the  owner  of  the  bed ;  but  where 
the  change  is  sudden  and  perceptible,  or  where  by  the  irrup- 
tion of  the  waters  of  a  tidal  river  an  entirely  new  channel 
is  formed  in  the  land  of  a  subject,  the  right  to  the  soil  of 
the  new  channel  remains  as  before  in  the  subject. 

This  point  was  raised  in  the  case  of  T/ie  Maijo)-  of 
Carlisle  v.  Graham,'^  which  was  an  action  for  trespass  to 
plaintiffs'  several  fishery  in  the  navigable  tidal  river 
Eden.  It  appeared  that  about  the  year  1693  the  river 
began  to  leave  its  former  bed  where  plaintiffs'  fishery  was 
situate,  and  to  flow  down  a  channel  which  was  formerly  a 
ditch  on  the  land  of  the  Earl  of  Lonsdale,  under  whom 
defendants  claimed.  The  plaintiffs  claimed  to  have  -the 
several  fishery  in  the  new  channel,  but  the  Court  held, 
following  Mtirp/n/Y.  Rijan,^  that  the  right  of  the  Crown  to 

1  Meg.  T.  Beits,  16  Q.  B.  1022.  *  L.  R.,  4  Ex.  361. 

=  See  ante,  p.  12,  13.  ^  jj.   j},^  2  C.  L.  68. 

2  Phcar,  p.  43. 
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grant  a  several  fishery  in  a  tidal  river  depends  on  its  pro- 
prietorship of  the  bed,  and  that  the  bed  in  this  case  re- 
mained, as  before,  the  property  of  the  former  owner. 
Kelly,  C.B.,  delivering  the  judgment  of  the  Court,  saj^s  : 
"  All  the  authorities  ancient  and  modern  are  uniform  to 
"  the  effect  that,  if  by  the  irruption  of  the  waters  of  a 
"  tidal  river,  an  entirely  new  channel  is  formed  in  the 
"  land  of  a  subject,  although  the  rights  of  the  Crown 
"  and  of  the  public  may  come  into  existence,  and  be 
"  exercised  in  what  has  thus  become  a  portion  of  a  tidal 
"  river,  the  right  to  the  soil  remains  in  the  owner,  so 
"  that  if  at  any  time  thereafter  the  waters  should  recede 
"  and  the  river  again  change  its  course,  leaving  the  new 
"  channel  dry,  the  soil  becomes  again  the  exclusive  pro- 
"  perty  of  the  owner,  free  from  all  rights  whatsoever  in 
"  the  Crown  or  in  the  public."  ^ 

In  the  case  of  Ford  v.  Lacy  ^  a  question  arose  as  to  the 
ownership  of  some  land  on  the  Eiver  Lea  ;  and  though  it 
appears  that  the  river  in  the  locits  in  quo  was  not  navi- 
gable, the  principles  involved  in  the  decision  of  the  case 
would  seem  nevertheless  to  apply  to  land  on  navigable 
rivers  as  well.  It  was  proved  that  formerly  the  river 
was  the  boundary  of  the  two  counties  Middlesex  and 
Essex ;  but  that  the  bed  was  wholly  in  Essex.  The  piece 
of  land  in  question  was  a  narrow  strip  on  the  Middlesex 
side  of  the  river,  extending  from  the  river  to  some  posts, 
and  had  formerly  been  part  of  the  bed  of  the  river.  The 
plaintiff,  the  owner  of  a  farm  on  the  Essex  side,  had  ex- 
ercised rights  of  ownership  over  the  land  claimed  since 
1814.  Vicarial  tithes  had  been  taken  for  the  parish  of 
Waltham,  in  Essex,  and  it  had  been  rated  to  the  said 
parish.  The  defendant  occupied  land  adjoining  the  land 
claimed,  and  proved  an  award  under  the  Inclosure  Act, 
1804,  by  which  all  the  land  up  to  the  river  was  allotted  to 
his  landlord.     The  learned  judge  at  the  trial  asked  the 

1  See  also  Hale  de  Jure  MarLs,       Belts,  16  Q.  B.  1022. 
pp.  0,  6,  11,  13,  16,  37,  and&(7.  v.  ^  7  H.  &  N.  151. 
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jury, — 1st.  "Whether  the  pieces  of  land  in  question  were 
in  Essex ;  2nd.  Whether  they  were  in  the  parish  of 
Waltham ;  3rd.  Whether  they  were  in  possession  of 
plaintiff ;  4th.  Whether  they  were  the  property  of  de- 
fendant's landlord.  The  jury  found  for  the  plaintiff.  On 
motion  for  a  new  trial, — on  the  ground  that  the  learned 
judge  should  have  directed  the  jury  that  land  left  hy  a 
'river  becomes  part  of  the  adjoining  property  and  county, 
— the  rule  was  refused;  the  Court  approving  of  the 
doctrine  laid  down  hy  Lord  Hale,^  that  if  the  change  was 
sudden  and  perceptible,  and  if  the  former  marks  remained, 
and  the  extent  could  reasonably  be  ascertained,  the  soil 
remains  in  the  former  owner ;  and  Pollock,  0.  B.,  re- 
marking in  the  course  of  the  argument  that,  if  for  fifty 
years  the  land  had  been  treated  as  part  of  Essex,  it  must 
be  presumed  that  the  water  had  receded  suddenly. 

In  the  late  case  of  Foster  v.  Wright  ^  the  question  as  to 
the  ownership  of  the  bed  of  a  river  which  had  gradually 
and  imperceptibly  changed  its  course  was  raised  and  fully 
discussed.  The  plaintiff  was  lord  of  a  manor  under  grants 
from  the  Crown,  giving  him  the  right  of  fishing  in  all  the 
waters  of  the  manor.  Some  manor  land  near,  but  not 
adjoining  a  river  in  the  manor,  was  enfranchised  and  be- 
came the  property  of  the  defendant.  Subsequent  to  this 
enfranchisement  the  manor  was  forfeited  to  the  Crown, 
but  was  regranted  with  free  liberty  of  fishing  in  all  its 
Avaters.  The  river,  which  then  ran  wholly  within  lands  of 
the  plaintiff,  afterwards  wore  away  its  bank,  and  by 
gradual  progress,  not  visible  but  periodically  ascertained, 
during"  twelve  years,  approached  and  eventually  encroached 
upon  the  defendant's  land,  until  a  strip  of  it  became  part 
of  the  river.  The  extent  of  the  encroachment  could  be 
defined  and  identified.  An  action  of  trespass  was  brought 
by  the  plaintiff  against  the  defendant  for  fishing  on  this 
strip  of  land  covered  with  water.     The  Court  held  that 

>  See  p.  63,  note  1.  2  4  C.  P.  D.  438. 
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the  action  would  lie  on  the  ground  that  at  the  time  of  the 
grant,  and  of  the  regrant  of  the  manor,  the  whole  of  the 
bed  of  the  river,  and  of  the  exclusive  right  of  fishing 
therein  was  the  property  of  the  pkintifE ;  and  that  this  pro- 
perty in  the  bed  was  not  lost  by  the  gradual  and  imper- 
ceptible change  of  the  bed,  although  the  former  boundaries 
could  be  ascertained.  Lindley,  J.,  delivering  the  judgment 
of  the  Court,  says :  "  Since  the  regrant  of  the  manor,  the 
"  course  of  the  river  between  the  points  above  referred  to 
"  has  gradually  changed ;  its  bed  has  gradually  approached 
"  nearer  and  nearer  to  the  defendant's  land ;  and  now 
"  some  portion  of  that  land  has  become  part  of  the  river 
"  bed.  This  part  can  still  be  identified,  and  its  boundary 
"  can  be  ascertained.  The  question  we  have  to  determine 
"  is,  whether  the  plaintiff's  exclusive  right  of  fishing  ex- 
"  tends  over  so  much  of  the  water  as  flows  over  land  which 
"  can  be  identified  as  formerly  part  of  the  defendant's 
"  property.  I  am  of  opinion  that  it  does.  The  change 
"  of  the  bed  of  the  river  has  been  gradual ;  and,  although 
"  the  river  bed  is  not  now  where  it  was,  the  shifting  of 
"  the  bed  has  not  been  perceptible  from  hour  to  hour,  from 
"  day  to  day,  from  week  to  week,  nor  in  fact  at  all,  except 
"  by  comparing  its  position  of  late  years  with  its  position 
"  many  years  before.  Under  these  circumstances,  I  am 
"  of  opinion  that,  for  all  purposes  material  to  the  present 
"  case,  the  river  has  never  lost  its  identity,  nor  its  bed  its 
"  legal  owner.  Gradual  accretions  of  land  from  water 
"  belong  to  the  owner  of  the  land  gradually  added  to : 
"  Rex  V.  Tarborough ;  ^  and,  conversely,  land  gradually 
"  incroached  upon  by  water  ceases  to  belong  to  the  former 
' "  owner :  In  re  Hull  and  Selby  Rail.  Go?  The  law  on 
"  this  subject  is  based  upon  the  impossibility  of  identifying 
"  from  day  to  day  small  additions  to  or  substractions  from 
"  land  caused  by  the  constant  action  of  running  water. 
"  The  history  of  the  law  shows  this  to  be  the  case.     Oiu' 

1  3  B.  &  C.  91 ;  5  Bing.  163.  ^  5  M.  &  W.  327. 

C.  F 
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"  own  law  may  be  traced  back  through  Blachstone^  Kale^ 
"  Britton,^  Fleta,^  and  Bracton,^_  to  the  Institutes  of  Jus- 
"  finiaii,^  from  which.  Bracton  evidently  took  his  exposition 
"  of  the  subject.  Indeed,  the  general  doctrine,  and  its 
"  application  to  non- tidal  and  non-navigable  rivers  incases 
"  Where  the  old  boundaries  are  not  known,  was  scarcely 
"  contested  by  the  counsel  for  the  defendant,  and  is  well 
"  settled :  see  the  authorities  above  cited :  but  it  was  con- 
"  tended  that  the  doctrine  does  not  apply  to  such  rivers 
"  where  the  boundaries  are  not  lost;  and  passages  in 
"  Britton,'  in  the  Tear  Books,*  and  in  Hale  de  Jure 
"  Maris,^  were  referred  to  in  support  of  this  view.  Ford 
"  V.  Laci/  ^°  was  also  relied  upon  in  support  of  this  distinc- 
"  tion.  Britten  lays  down  as  a  general  rule  that  graduaL 
"  incroachments  of  a  river  enure  to  the  benefit  of  the 
"  owner  of  the  river;  but  he  qualifies  this  doctrine  by 
"  adding,  'if  certain  boundaries  are  not  found.'  The 
"  same  qualification  is  found  in  22  Ass.  pi.  93,  which 
"  case  is  referred  to  in  Hale,  ubi  supra.  But,  curiously 
"  enough,  this  qualification  is  omitted  by  Callis  in  his 
"  statement  of  the  same  case :  see  Callis,  p.  51 ;  and,  on  its 
"  being  brought  to  the  attention  of  the  Court  in  lie  Mull 
"  and  Selhy  Rail.  Co.^'^  the  Court  declined  to  recognize  it, 
"  and  treated  it  as  inconsistent  with  the  principle  on  which 
"  the  law  of  accretion  rests.  Lord  Tenterden's  observa- 
"  tions  in  Rex  v.  Yarborough^^  are  also  in  accordance  with 
"  this  view ;  and,  although  Lord  Chelmsford  in  Attorn ey- 
"  General  v.  Chambers  i'  doubted  whether,  where  the  old 
"  boundaries  coulji  be  ascertained,  the  doctrine  of  accretion 
"  could  be  applied,  he  did  not  overrule  the  decision  of  In 
"  re  Mull  and  Selbt/  Rail.  Co.^*  which  decided  the  point  so' 
"  far  as  incroachments  by  the  sea  are  concerned. 

"  Book  i.  0.  1,  citing  22  Ass.  pi. 


1  Vol.  ii.  D.  16,  pp.  261,  262. 

'  De  Jure  Maris,  cc.  1,  6. 

3  Book  ii.  0.  2. 

*  Book  iii.  o.  2,  ss.  6,  &o. 

=  Bookii.  0.  2, 

«  Inst.  ii.  1,  20. 

^    Cbi  supra. 

8  22  Ass.  p.   106,  pi.  93. 


93 


'"TH.  &N.  151. 
"  5M.  &"W.  327. 
"3B.  &C.  106. 
"  4  De  G.  &  J.  69- 
"  5  M.  &  W.  327. 
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"  Ui3on  such  a  question  as  this,  I  am  wholly  unable  to 
"  see  any  difference  between  tidal  and  non-tidal  or  navig- 
"  able  or  non-navigable  rivers ;  and  Lord  Hale  himself 
"  says  there  is  no  difference  in  this  respect  between  the  sea 
"  and  its  arms  and  other  waters :  Be  Jure  Maris,  p.  6. 
"  The  question  does  not  depend  on  any  doctrine  peculiar 
"  to  the  royal  prerogative,  but  on  the  more  general  reasons 
"  to  which  I  have  alluded  above.  In  Ford  v.  Lacy^  the 
"  ownership  of  the  land  in  dispute  was  determined  rather 
"  by  the  evidence  of  continuous  acts  of  ownership  since 
"  the  bed  of  the  river  had  changed,  than  by  reference 
"  to  the  doctrine  of  gradual  accretion,  and  I  do  not 
"  regard  that  case  as  throwing  any  real  light  on  the 
"  question  I  am  considering." 

A  public  navigable  river,  inira  fauces  terrce,  where  a  Bed  of  a 
man  may  reasonably  discern  between  shore  and  shore,  it  Sabi^'^rrvCT^is 
has  been  said  by  Lord  Hale,  is  or  may  be  within  the  body  presumably 
of  a  county  f'  and  will  thus  be  subject  to  the  jurisdiction  county, 
of  the  justices  of  the  county,  and  of  the  Common  Law, 
except  in  the   cases   of  murder,  and  mayhem  done   in 
great  ships,  where  formerly  the  admiral,'  and  now  the 
Central  Criminal  Court,  has  a  concurrent  jurisdiction  with 
the  Courts  of  Common  Law.*     The  shore  between  high 
and  low  water  mark  on  rivers  and  estuaries  is  within  the 
exclusive  jurisdiction   of  the  justices   of   the   adjoining 
county,  whether  the  offence  be  committed  when  the  shore 
is  or  is  not  covered  with  water.^ 

The  bed  and  shore  of  a  public  navigable  river  does  not,  Not  presum- 
in  the  absence  of  evidence,  form  part  of  the  adjoining  ^^J  J^^ 
parish,  but  is  prima  facie  extra-parochial.^     Evidence  may 
be  given  to  show  that  it  is  within  the  parish.'     Now, 

1  7  H.  &  N.  151.  =  Embkton  v.  Srown,  3  E.  &  E. 

2  DeJure Maris, Harg. Tracts, p.       224;    Reg.  v.  Mussoii,  8  E.  &  B. 
10  ;  Ow.   122 ;  see  also  Cockburn,       900. 

C.  J.,  in  Seg.  v.  Keyn,  2  Ex.  D.  °  Sig.  v.  Musson,  supra;    Duke 

164.  of  Bridgwater  v.  IBootte-ciim-Lin- 

3  Stat.  Eio.  II.  0.  3.  acre,  L.  E,.,  2  Q.  B.  4. 

■"  4  &  5  Will.  IV.  c.  36  ;  Reg.  v.  '  Reg.  v.  Miisson,  supra;  Cory  v. 

Keyn,  supra.  Rristow,   2   App.   C.    H.    L.   262 ; 

r  2 
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however,  by  31  <^  32  Vict.  c.  122,  s.  27,  every  accretion  of 
the  sea,  whether  natural  or  artificial,  and  the  part  of  the 
sea  shore  to  the  low  water  mark,  and  the  bank  of  every 
river  to  the  middle  of  the  stream,  which  at  the  date  of  the 
Act  were  not  incorporated  with  any  parish,  are,  for  all 
civil  parochial  purposes,  annexed  to  and  incorporated  with 
the  next  adjoining  parish  with  which  it  has  the  longest 
common  boundary.  The  shore  between  high  and  low 
water  mark  of  a  tidal  river  is  also  an  extra-parochial 
place  within  the  Nuisances  Removal  Act,  1855, 18  (^  19  Vict, 
c.  121.1 

It  may,  therefore,  be  presumed  that  where  a  tidal  river 
forms  the  boundary  of  two  counties,  the  boundary  line 
of  the  two  counties  will  pass  through  the  centre  of  the 
stream,  though  this  presumption  may  be  rebutted;  but 
that  where  it  forms  the  boundary  between  two  parishes, 
the  presumption  is  that  the  bed  up  to  high  water  mark  is 
extra-parochial,  except  for  certain  statutory  pm'poses.^ 


International 
rights  on 
rivers  form- 
ing boundary 
between  two 


M' Cannon  v.  Sinclair,  2  E.  &  E. 
53  ;  a.  V.  Zandulph,  1  Moo.  &  Eob. 
393. 

'  Jiei/.  V.  Gee,  1  EU.  &  EU.  1068. 

'  The  subject  of  the  rights  of 
different  nations  whose  territories 
are  washed  by  the  same  river,  is 
one  connected  with  international 
law,  and  does  not,  therefore,  pro- 
perly fall  within  the  scope  of  this 
work.  It  may,  however,  be  of 
interest  to  the  reader  to  note  some 
points  with  regard  to  it. 

The  territory  of  a  State  includes 
the  lakes,  seas,  and  rivers  entirely 
inclosed  within  its  limits.  .  .  . 
Where  a  navigable  river  forms  the 
boundary  of  continous  States,  the 
middle  of  the  channel  or  thahocff  is 
generally  taken  as  the  line  of 
separation  between  the  two  States, 
the  presumption  of  law  being,  that 
the  right  of  navigation  is  common 
to  both ;  but  this  presumption  may 
be  destroyed  by  actual  proof  of 
prior  occupancy  and  long-undis- 
turbed possession  giving  to  one  of 
the  riparian  proprietors  the  exclu- 
sive   title    to    the    entire    river. 


(Wheaton,  Elements  of  Inter- 
national Law,  p.  346 ;  "Wheaton, 
Law  of  Nations,  pp.  577 — 583.) 

Things  of  which  the  use  is  inex- 
haustible, such  as  the  sea  and  run- 
ning water,  cannot  be  so  appro- 
priated as  to  exclude  others  from 
using  these  elements  in  any  man- 
ner which  does  not  occasion  a  loss 
or  inconvenience  to  the  proprietor ; 
this  is  what  is  called  an  innocent 
use.  Thus  we  have  seen  that  the 
jurisdiction  possessed  by  one  na- 
tion over  sounds,  straits  and  other 
arms  of  the  sea  leading  through  its 
own  territory  to  that  of  another, 
or  to  other  seas  common  to  all 
nations,  does  not  exclude  others 
from  the  right  of  innocent  passage 
through  these  communications. 
The  same  principle  is  applicable 
to  rivers  flowing  from  one  State 
through  the  territory  of  another 
into  the  sea,  or  into  the  territory 
of  a  third  State.  The  right  of 
navigating  for  commercial  pur- 
poses a  river  which  flows  through 
the  territories  of  different  States, 
is  common  to  all  nations  inhabit- 
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The  property  of  the  Crown  in  the  soil  of  navigable  Property  of 
rivers  may  be  communicated  to  a  subject  in  the  same  way    '■'°^'^  "^    ® 


ing  the  difBerent  parts  of  its  banks ; 
but  this  right  of  innocent  passage, 
being  what  text  writers  call  an 
imperfect  right,  its  exercise  is 
necessarily  modified  by  the  safety 
and  convenience  of  the  State  af- 
fected by  it,  and  can  only  be 
eflfectuaUy  secured  by  mutual  con- 
vention regulating  the  mode  of  its 
exercise.  (Grotius  de  Jur.  Bel.  ac 
Pac.  lib.  ii.  cap.  2,  §§  12,  14; 
Vattel,  Droit  des  Gens,  liv.  ii.  ch. 
9,  S3.  126—130;  ch.  10,  ss.  132— 
134 ;  Puffendorf  de  Jur.  Naturae  et 
Gentium,  lib.  iii.  cap.  3,  ss.  3 — 6 ; 
Wheaton,  Elements  of  Inter- 
national Law,  pp.  346,  347.) 

It  seems  this  right  draws  after 
it  the  incidental  right  of  using  all 
the  means  which  are  necessary  to 
the  secure  enjoyment  of  the  prin- 
cipal right  itself — c.i/., according 
to  Koman  law,  right  to  use  of 
shore  to  moor,  to  lade  and  unlade, 
incident  to  right  to  navigate ;  and 
public  jurists  apply  this  prin- 
ciple to  the  same  case,  between 
nations. 

These  rights  are  imperfect,  and 
can  be  modified  by  compact.  Cf . 
the  case  of  the  navigation  of  the 
Scheldt,  and  of  the  rivers  whose 
navigation  was  regulated  by  the 
Treaty  of  Vienna,  1815,  Neckar, 
Mayne,  &c.  (Wheaton' s  Elements 
of  International  Law,  pp.  347, 348.) 

By  Treaty  of  Vienna,  1815,  the 
commercial  navigation  of  rivers 
which  separate  different  States,  or 
flow  through  their  respective  terri- 
tories, was  declared  to  be  entirely 
free  in  their  whole  course  from  the 
point  where  each  river  becomes 
navigable  to  its  mouth;  provided 
that  the  regulations  relating  to  the 
police  of  the  navigation  should  be 
observed,  wMch  regulations  were 
to  be  uniform,  and  as  favourable 
as  possible  to  the  commerce  of  aU 
nations.  (Wheaton' s  Elements  of 
International  Law,  p.  348,  n.,  ct 
seq.)  Cf .  also  the  case  of  the  navi- 
gation of  the  Khine,  p.  350,  the  case 
of  the  navigation  of  the  Mississipi, 
p.  352  et  seq.,  the  case  of  the  navi- 


gation of  the  St.  Lawrence,  p.  356 
et  seq.,  the  case  of  the  navigation  of 
the  Plata  and  Parana  rivers,  p.  360, 
n.  1;  and  see  the  discussion  as  to 
the  freedom  of  navigation  of  the 
Amazon,  which  took  place  between 
the  United  States  and  Brazil,  and 
the  arguments  thereon.     (lb.) 

Teeaty  or  Vienna,  1815,  June  9th 
(extracted  from  Hertslett's  Col- 
lection of  Treaties,  vol.  i.  pp.  3, 
5,  15,  16.) 

General  Treaty  signed  in  Con- 
gress at  Vienna,  9th  Jime, 
1815,  and  since  acceded  to 
by  all  the  other  powers  of 
Europe. 

Art.  108. — The  powers  whose 
States  are  separated  or  crossed  by 
the  same  navigable  river,  engaged 
to  regulate,  by  common  consent, 
aU  that  regards  its  navigation. 
Eor  this  purpose  they  will  name 
commissioners,  who  shall  assemble, 
at  latest,  within  six  months  after 
the  termination  of  the  congress, 
and  who  shall  adopt,  as  the  basis 
of  their  proceedings,  the  principles 
established  by  thefollowing  articles. 

Art.  109. — The  navigation  of  the 
rivers  along  their  whole  course,  re- 
ferred to  in  the  preceding  article, 
from  the  point  where  each  of  them 
becomes  navigable  to  its  mouth, 
shall  be  entirely  free,  and  shall 
not,  in  respect  to  commerce,  be 
prohibited  to  any  one;  it  being 
understood  that  the  regulations 
established  with  regard  to  the 
police  of  this  navigation  shall  be 
respected;  as  they  wfll  be  framed 
alike  for  all,  and  as  favourable  as 
possible  to  the  commerce  of  all 
nations. 

These  articles  provided,  besides, 
for  the  liberty  of  navigation,  a 
uniform  system  for  the  collection 
of  duties,  and  for  the  maintenance 
of  police,  as  well  as  for  regulations 
as  to  tariff,  the  establishment  of 
of&ces  for  the  collection  of  duties, 
custom  houses,  and  the  repair,  &o. 
of  towing  paths.     Harbour  duties 
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bed  may  be       as  may  the  property  in  the  sea  shore,  and  may  be  claimed 
rabjeot*°^      by  a  subject  either  in  gross  or  as  parcel  of  an  adjoining 


■were  probibited,  and  suob  as  existed 
■were  to  be  preserved  for  such  time 
only  as  was  necessary  for  naviga- 
tion. Eveything  in  the  articles 
was  to  be  settled  by  a  general 
arrangement,  which  being  once 
settled  was  not  to  be  changed. 

With  regard  to  towing  paths, 
each  State  bordering  on  the  rivers 
shall  be  at  the  expense  of  keep- 
ing in  good  repair  those  passing 
through  its  territory,  and  of  main- 
tainingthenecessary  works  through 
the  same  extent  in  the  bed  of  the 
river,  in  order  that  no  obstacle' 
may  be  experienced  in  the  naviga- 
tion. 

The  intended  regulation  was  to 
determine  the  manner  in  which 
States  bordering  on  rivers  were  to 
participate  in  these  latter  works, 
where  opposite  banks  belonged  to 
different  Governments. 

The  principles  laid  down  in  this 

treaty  were  those  suggested  ia  a 

memoir  by  Baron  Von  Humboldt, 

plenipotentiary    of     Prussia,    and 

presented   on    the    3rd  February, 

1816.     Inter  alia,  he  states   that, 

'  In  order  to  conciliate  the  inte- 

'  rests  of  commerce  with  those  of 

'  the  riparian  State,  it  would  be 

*  necessary,  on  the  one  hand,  that 
'  every  regulation  indispensable  to 
'  thefreedomofnavigatioufromthe 
'  point  where  a  river  becomes  navi- 
'  gable,  to  its  mouth,  should  be 
'  adopted  by  common  consent,  in 
'  a  convention  subject  to  be  altered 
'  only  by  the  unanimous  consent 
'  of  the  parties ;  and  on  the  other 
'  hand,  that  no  riparian  State 
'  should  be  disturbed  in  the  exer- 
'  cise  of  its  rights  of  sovereignty 

*  in  respect  to  commerce  and  navi- 
'  gation  beyond  the  stipulations  of 
'  this  convention,  and  at  the  same 
'  time  should  be  entitled  to  its 
'  share  of  the  net  revenues  col- 
'  lected  upon  the  navigation  in 
'  proportion  to  the  extent  of  its 
'  territory  along  the  banks  of  the 
'  river.  It  would  bo  necessary  to 
'  establish  upon  those  bases  priu- 
'  ciples  so  general  that  the  dilfe- 


"  rence  in  localities  should  only 
' '  require  modifications  in  their  de- 
"  tailed  appUoation.  (Wheaton, 
History  of  the  Law  of  Nations, 
p.  499.) 

These  principles  have  been  ap- 
plied by  detailed  convention  to  re- 
gulate the  navigation  of  the  Khine, 
Scheldt,  Meuse,  Moselle,  Elbe,  Oder, 
Weser,  and  the  Po,  and  their  con- 
fluent rivers.     (lb.  p.  501.) 

The  principles  established  by  the 
Congress  of  Vienna,  and  apphed  to 
the  navigation  of  the  great  Euro- 
pean rivers,  had  been  long  before 
asserted  by  the  Government  of  the 
United  States,  in  respect  to  the 
navigation  of  the  Mississipi,  at  the 
time  when  both'  banks  of  that  river 
for  a  considerable  distance  above 
its  mouth  were  in  possession  of 
Spain.  Since  1783,  the  right  of 
navigating  the  Mississipi  is  now 
vested  exclusively  in  the  United 
States  and  their  citizens.  (lb.  506 
et  seq.) 

"The  right  of  the  United  States 
'  to  participate  with  Spain  in  the 
'  navigation  of  the  River  Missis- 
'  sipi  previously  to  the  cession  of 
'  Louisiana,  was  rested  by  the 
'  American  government  on  the 
'  sentiment  written  in  deep  cha- 
'  racters  on  the  heart  of  man,  that 
'  the  ocean  is  free  to  aU  men,  and 
'  its  rivers  to  all  riparian  inhabi- 
'  tants.  This  natural  right  was 
'  found  to  be  acknowledged  and 
'  protected  in  all  tracts  of  country 
'  united  under  the  same  political 
'  society,  by  laying  the  navigable 
'  rivers  open  to  all  the  iuhabitants 
'  of  their  banks.  "When  these  rivers 
'  enter  the  limits  of  another  so- 
'  oiety,  if  the  right  of  the  upper 
'  inhabitants  to  descend  the  stream 
'  be  in  any  case  obstructed,  it  is 
'  an  act  of  force  by  a  stronger 
'  society  against  a  weaker  con- 
'  demned  by  the  judgment  of  man- 
'  kind."  (lb.  p.  508.) 
Gf.  the  account  of  discussion  be- 
tween American  and  British  go- 
vernments as  to  the  navigation  of 
the  St.  Lawrence.    (lb.  5H  et  seq.) 
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manor.  The  grantees  of  the  Crown,  of  course,  take  subject 
to  all  the  public  rights,  and  any  grant  of  the  Crown  so  as 
to  be  detrimental  to  the  public  right  is  void  as  to  such 
parts  as  are  open  to  such  objections,  if  acted  upon  so  as  to 
effect  nuisance  by  working  injury  to  the  public  right.^ 
Such  grants  of  the  soil  can  now  only  be  made  by  Act  of 
Parliament. 

It  has  been  shown  ^  that  the  shore  of  the  sea  between  Limits  of 
high  and  low  water  mark  may  form  parcel  of  the  adjoin-  orown  on 
ing  manor,  and  may  so  pass  by  grant  from  the  Crown  to  "P^^f"  ^^J^j' 
a  subject.  There  would  appear  to  be  no  distinction  as  to 
this  between  the  shore  of  the  sea  and  of  tidal  rivers.'  But 
as  the  soil  of  the  bed  of  tidal  rivers  below  low  water  mark 
is  vested  2>''iind  facie  in  the  Crown,  independently  of  any 
ownership  in  the  adjoining  land,  and  as  this  ownership  of 
the  soil  below  low  water  mark  may  be  granted  to  a  sub- 
ject, questions  might  arise  as  to  the  boundaries  of  such 
grants  when  the  Crown  is  also  owner  of  the  adjoining 
land.  A  grant  of  lands  on  non-tidal  waters,  in  the  absence 
of  evidence  to  the  contrary,  conveys  the  soil  of  the  bed 
usque  ad  medmm  filimi  aquce ;  *  and  this,  independently  of 
the  breadth  of  the  stream.^  A  grant  of  land  by  the  Crown, 
bounded  by  a  non-navigable  creek  of  Botany  Bay,  has  been 
held  to  pass  the  soil  of  the  creek  ad  medium  filiim  aquce, 
as  the  description  of  the  boundaries  in  the  grant  did  not 
exclude  from  it  that  portion  of  the  creek  which,  by  the 
general  presumption  of  the  law,  would  go  along  with  the 
ownership  of  the  land  on  the  banks  of  it;  and  as  the  same 
rules  of  common  sense  and  justice  must  apply  in  the  con- 
struction of  a  deed,  whether,  the  subject-matter  of  con- 
struction be  a  grant  from  the  Crown  or  from  a  subject, 

1  A.-G.  V.  Fanneter,   10  Price,  Bliindell  r.  Catteral,  5  B.   &  Aid. 
378,  412,   H.   L.  ;    Gann    y.   Free  268. 

Fishers  of  Wkitstake,  11 11.11.192 ;  ^  See    Orr  Ewing  y.   Colquhowi, 

see   ante,  p.   14.      As   to    implied  2   App.   839  ;     Bickett    v.  Morris, 

grants,  &o.,  see  ante,  p.  16  et  scq.  L.  R.,  1  H.  L.  So.  47 ;  Wishart  v. 

2  Ante,  p.  13.  Wyllie,  1  M'Q.,  H.  L.  839. 
^  SeeDu/ce of  Bridgwatcrv. Footle-  *  Fuijer  v.  Bich,  Ir.  K.,  4  C.  L. 

cum-Linacre,  L.  E,.,    2  Q.  B.  4  ;       414. 
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and  it  being  always  a  question  of  intention  to  be  collected 
from  the  language  used  with  reference  to  the  surrounding 
circumstances.^     Following  this  principle,  it  would  appear 
that  as  there  is  no  presumption  of  law  that  the  ownership 
of  the  bed  of  a  tidal  navigable  river  goes  along  with  the 
ownership  of  the  shore,  a  grant  of  lands  by  the  Crown  on 
the  banks  'wo\AA  prima  facie  be  bounded  by  the  line  of  high 
water  mark ;  but  that,  by  evidence  to  that  effect,  it  might 
be  shown  to  include  both  the  shore  between  high  and  low 
water  mark  and  the  bed  below  low  water  mark. 
A  navigable         A  navigable  river  is  a  public  highway  navigable  by  all 
public  bigh-     ^^^  Majesty's  subjects  in  a  reasonable  way  and  for  a  reason- 
■^^y-  able  purpose.^     The  j)ublio  right  of  free  passage  extends 

to  the  whole  of  the  navigable  channel,'  which  it  appears 
may  be  used  as  a  highway  by  the  pubHc  whenever  it  suits 
their  convenience,  whether  such  navigation  be  valuable  or 
not.*  It  includes  all  such  rights  as,  with  relation  to  the 
circumstances  of  each  river,  are  necessary  for  the  con- 
venient passage  of  vessels,^ — such  as  the  right  of  stopping 
for  a  reasonable  time  to  unload,"  and  of  grounding  and 
anchoring, free  of  toll.'  The  right  of  navigation  is  para- 
mount to  the  right  of  property  of  the  Crown  and  its 
grantees  in  the  bed  of  the  river,  and  such  property  cannot 
be  used  in  any  way  so  as  to  derogate  or  interfere  with  the 
public  right  of  navigation ;  ^  and  any  grant  by  the  Crown 
which  interferes  with  the  public  right  is  void  as  to  such 
parts  as  are  open  to  such  objections,  if  acted  upon  so  as  to 
effect  nuisance  by  working  injury  to  the  public  right."  The 
public  right  can  only  be  abridged  by  Act  of  Parliament,  by 

'  Lord  V.  Commissioners  of  Sijd-  ^  Mayor  of  Colchester  v.  Brooke, 

nci/,  12  Moo.  P.  C.  473.  7  Q.  B.  339. 

^  Original  Hartlepool  Colliers   v.  "  Orir/iiial  Hartlemol  Colliers  v. 

Gibb,  1  Ch.  D.  713.  Gibb,  1  Ch.  D.  713. 

3  A.-G.  V.  Tcrrij,  L.  E.,  9  Ch.  '  Gann  v.  Free  Fishers  of  Whit- 

•123  ;    Orr  Eieinc/    v.    Colqnhoun,    2  stable,  11  H.  L.  192. 

App.  C.  839  ;  IVilliams  v.  IFitcox,  8  n,  .  Foreman  v.  Free  Fishers  of 

8  A.  &  E.  314.  Whitstablc,  L.  E.,  4  H.  L.  266. 

■'  A.-G.  T.   Lonsdale,   L.    E.,   7  »  A.-G.  v.   I'armeter,    10  Price, 

Eq.  377.  412. 
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writ  ad  quod  damnum,  followed  by  an  inquisition,  or  by 
natural  causes, — such,  as  the  recess  of  the  sea,  or  the  accu- 
mulation of  soil  or  mud;^  in  which  case  the  river  ceases  to 
be  navigable,  at  least  untn  such  causes  are  by  some  means 
counteracted.^  Where  a  navigable  river  changes  its  bed, 
though  the  soil  of  the  bed  and  the  right  of  fishing  may 
be  vested  in  the  owner  of  the  adjoining  land,  it  would 
appear  that  the  right  of  navigation  will  follow  to  the  new 
channel, — the  test  being  whether  the  river  remains  tidal.' 
An  artificial  obstruction  to  a  navigable  river,  though  of  Obsti-uctions 
more  than  twenty  years'  duration,  will  not  operate  as  a  °  ^^"^^s^  ^°^- 
bar  to  the  public  right.* 

Any  erection  on  the  bed  of  a  navigable  river  ob-  Eights  of  the 
structing  the  navigation,  even  if  erected  by  the  authority  ^rarfiees"^*^  ^^ 
of  the  Crown,  is  illegal,  and  is  a  public  nuisance,*  and  the  in  the  bed. 
subject  of  an  indictment  ^  and  information,"  and  of  an  ac- 
tion on  proof  of  special  damage.^  Any  unauthorized  erec- 
tion on  the  bed  of  a  navigable  river  by  any  person  other 
than  the  owner  of  the  soil  is  a  pu^yrestiire,  and  is,  jocr  se, 
illegal,  even  though  it  cause  no  actual  obstruction  to  the 
navigation ;  though  there  may  be  cases  of  so  trifling  a 
nature,  that  the  Courts  will  not  interfere  by  injunction  to 
restrain  or  abate  them.^  The  question  whether  the  owner 
of  the  soil  of  the  bed  of  a  navigable  river  may  erect  on 
the  bed  of  the  river  works  which  cause  no  obstruction  to 
the  navigation,  and  no  injury  to  the  rights  of  the  riparian 
owners,  or  whether  such  erections  are  illegal  per  se,  is  a 
question  which  has  given  rise  to  some  apparently  con- 
flicting decisions  ;  but  it  would  now  seem  settled  that  such 
erections  are  not  illegal  in  themselves,  if  they  cause  no 

'  Seff.  V.  Montacjue,   4  B.   &  C.  ^  A.-G.  v.  Parmeter,   10  Price, 

698.  412;  A.-G.  v.  Burridge,  10  Price, 

-  Mauor  of  Colchester   v.  Brooke,  350;    A.-G.   v.   Johnson,    1  Wils. 

7Q.  £."339.  Ch.  C.  87. 

2  Mayor  of  Carlisle  v.    Graham,  ^  li.  v.  Grosfenor,  2  Stark.  511. 

L.  K.,  4  Ex.  366;    Hale  de  Jure  '  A.-G.    v.  Miehards,   6    Anstr. 

Mar.  pfc.  1,  c.  6,  p.  34 ;  EoUe,  Abr.  603. 

390;  Eoscoe,  Grim.  Ev.  p.  535.  ^  Hose  v.  Miles,  4  M.  &  S.  101. 

*   Vooght  T.   Wineh,  3  B.  &  Aid.  »  A.-G.  v.  Terry,  L.  E.,  9  Ch. 

662.     As  to  navigation,  see  further  423  ;  E.  v.  Tindall,  A.  &  E.  143. 
post,  Ch.  VII. 
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actual  or  probable  injury  either  to  the  public  rights  or  to 
the  adjoining  riparian  proprietors.  The  cases  of  Bickeit 
V.  Morris,  and  Orr  Euing  v.  Colqnhowi,  cited  below, 
do  not  relate  to  tidal  rivers ;  but  as  they  define  the 
rights  of  the  owners  of  the  beds  of  rivers  generally,  and 
state  broadly  the  laws  with  regard  to  such  rights,  it  is 
submitted  that  the  principles  established  by  them  will 
apply,  mutatis  nmfandis,  to  the  Crown  and  its  grantees,  as 
owners  of  the  bed  of  tidal  navigable  rivers. 
3[enzi£s\.  jjj  ^^  gg^gg  q£  Menzies  v.  Breadalbane}  an  embankment 

Hreadalbane.  _  .     '        . 

on  the  flood-channel  of  a  river,  which  might  have  the 
effect  of  diverting  the  stream  in  times  of  flood,  and 
throwing  it  upon  the  land  of  an  opposite  proprietor,  has 
been  held  illegal,  though  it  was  intended  to  protect  the 
lands  of  the  owner  who  made  it  from  the  flood.^  But 
where  a  riparian  proprietor  erected  a  mound,  not  for  the 
purpose  of  altering  the  old  course  of  a  river,  but  to 
prevent  the  old  course  from  being  altered,  and  so  en- 
croaching on  his  lands,  there  being  also  evidence  to  show 
that  at  least  part  of  the  mound  was  erected  on  old  founda- 
tions, and  that  it  was  the  custom  of  the  country  for 
proprietors  so  to  embank,  the  House  of  Lords  held  that 
the  erection  was  legal.' 

Where,  however,  an  opposite  proprietor  complained  of 
an  erection  in  the  alvcus  of  the  river,  and  was  unable  to 
prove  that  any  damage  had  actually  happened  to  him  by 
the  erection,  it  was  held  that,  nevertheless,  as  the  en- 
croachment was  not  of  a  slight  and  trivial,  but  of  a 
substantial,  description,  it  must  always  involve  some  risk 
of  injury.  "  Mere  apprehension  of  danger,"  says  Lord 
Chelmsford,  "  will  not,  however,  be  sufficient,  but  any 
"  operation  extending  into  the  stream  itself  is  an  inter- 
"  ference  with  the  common  interest  of  the  opposite  ri- 
"  parian  proprietor ;  and  therefore,  the  act  being  jmind 
"facie  an  encroachment,  the  onus  seems  properly  to  be 

1  3  Wils.  &  Shaw,  235.  lane,  supra. 

-  Farquharsoii' s    case,    June   25,  '  Menzies  v.  Brcadalhane,  siqira, 

1741  ;   cited  in  Menzies  v.  Brcadal- 
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"  oast  upon  the  party  doing  it,  to  show  that  it  is  not  an 
"  injurious  obstruction." 

In  Bickett  v.  ILorris,  ^  an  application  was  made  by  a  Eickett  v. 
riparian  owner  on  the  banks  of  a  non-navigable  stream 
to  the  Court  of  Session  in  Scotland  for  an  interdict,  and 
an  action  was  brought  to  have  it  declared  that  the  opposite 
riparian  owner  had  no  right  to  erect  buildings  in  the 
alreus  of  the  river  to  his  injury.  It  was  contended  by  the 
defender  that  unless  the  erection  complained  of  did  some 
material  damage  to  the  pursuers,  the  Court  could  not 
interfere  by  action  or  interdict;  on  appeal  the  House  of 
Lords  held,  affirming  the  decision  of  the  Court  of  Session, 
that  though  each  proprietor  on  the  banks  of  a  non-tidal 
river  had  a  property  in  the  soil  of  the  ulceus  from  his  own 
side  to  the  medinm  filum  fluminis,  neither  is  entitled  to 
use  the  alveus  in  such  a  manner  as  to  interfere  with  the 
natural  flow  of  the  water  nor  to  abridge  the  width  of  the 
stream,  or  to  interfere  with  its  regular  course,  but  that 
anything  done  in  alrco,  which  produces  no  sensible  effect 
on  the  stream,  is  allowable ;  and  further,  that  even  though 
immediate  damage  cannot  be  described,  nor  actual  loss 
predicated,  yet,  if  an  obstruction  be  made  to  the  current  of 
a  stream,  that  obstruction  is  one  which  constitutes  an 
injury  which  the  Courts  wiU  take  notice  of  as  an  in- 
croachment  which  the  adjacent  proprietors  have  a  right 
to  have  removed.  In  A.-G.  v.  Lonsdale,'''  Malins,  V.-C,  -^--G-  v. 
held  that  a  riparian  owner,  who  was  also  owner  of  the  soil 
of  a  pubho  navigable  river,  had  no  greater  rights  to  use 
the  alveus  of  a  tidal  river  than  of  a  non-tidal  river,  and 
that,  therefore,  he  was  not  authorized  to  erect  a  jetty 
reaching  across  one-third  of  the  width  of  the  river ;  for, 
although  the  damage  proved  by  the  plaintiff,  an  opposite 
riparian  owner,  was  not  sufficient  to  call  for  the  inter- 
ference of  the  Court,  yet  the  erection  of  the  jetty,  which 
was  a  solid  pier  extending  fifty-three  yards  across  the 

1  L.  R.,1  H.  L.Sc.  47.  2  L.  R.,7Eq.377. 
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river,  was  such  an  injury  to  the  plaintiff's  rights  as  would 
justify  the  Court  to  interfere  without  proof  of  such 
damage ;  and  that  further  the  defendant,  as  owner  of  the 
bed  of  the  river,  had  no  right  to  erect  the  works  in 
question,  as  they  might  interfere  with  the  navigation  of 
the  river,  if  not  at  present,  yet  at  some  future  time.^ 

%'i'l^hl"I  ^'  -"-^  ^^®  °^®®  °^  ^''''  -^«''«"£'  '^-  Colquhoun,^  the  appellants, 
the  owners  of  the  bed  of  a  non-tidal  river  over  which 
the  public  had  by  prescription  a  right  of  free  navigation, 
erected  a  ]pridge  on  piers  resting  on  the  bed  of  the  river. 
The  House  of  Lords  on  appeal  reversed  an  order  of  the 
Inner  House,  which  had  affirmed  an  interlocutor  of  the 
Lord  Ordinary,  and  held  that  the  piers  of  the  bridge 
complained  of  were  no  actual  obstruction  to  the  naviga- 
tion of  the  river  as  prescriptively  enjoyed  by  the  public  ; 
and  that,  therefore,  the  interlocutor  ordaining  that  the 
piers  should  be  removed  should  be  reversed.  Lord  Black- 
burn, in  commenting  on  the  case  of  Biclcett  v.  Morris,^  and 
the  Scotch  cases  therein  affirmed,*  thus  explains  the  law  : — 
"I  think  and  submit  to  your  Lordships,  that  the  prin- 
"  ciple  on  which  they  were  really  decided  was,  that  where 
"  any  unauthorized  erection  is  a  sensible  injury  to  the 
"  proprietory  rights  of  an  individual,  there  is  injuria  for 
"  which  he  might,  in  a  Court  of  law  in  England,  recover 
"  at  least  nominal  damages.  A  Court  of  Equity  in 
"  England,  or  the  Court  of  Session  in  Scotland,  in  the 
"  exercise  of  its  equitable  jurisdiction,  would  not  order 
"  the  removal  of  the  erection,  if  convinced  that  the  damage 
"  was  only  nominal ;  but  where  there  is  an  injury  to  the 
"  proprietory  rights  in  running  streams,  the  present  injury 
"  now  producing  no  damage  may  hereafter  produce  much. 


'  See  also  Jessel,  M.E.,iii^.-(?.  Morr.  Diet.  12,  78";  Bhmttjre  v. 

v.  Tctt^,  L.  E,.,  9  Ch.  425.  Soon,   10  Dunlop,  542;    Hamilton 

2  2  App.  Gas.  839.  v.  EiUUiigton,  Morr.  Diet.  12,  826  ; 

^  L.  li.,  1  H.  L.  So.  47.  5«™isv.i;™(™, Hume's  Diet. 504; 

*  Mcndes  v.  Srcadalbanc,  3  Wils.  Gellatly,    1    Macphers.    592  ;    Far- 

&   Sh.   238 ;  Aberdeen   v.    Mcn:ics,  quharson,  Morr.  Diet.  12,  787. 
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"  And  I  understand  the  principle  of  JBickett  v.  Morris^  to 
"  be,  that  where  an  erection  is  a  present  sensible  injuria  to 
"  the  proprietory  right  of  the  owner  of  the  other  part  of 
"  the  alreus,  or  of  the  opposite  bank  of  a  running  stream, 
"  he  may  have  it  removed  on  the  ground  that  there  is  a 
"  present  injury  to  the  right  of  the  property,  if  it  is  impos- 
"  sible  to  predicate  that  it  may  not  produce  serious  damage 
"  in  future,  though  the  complainiug  party  is  not  yet  in  a 
"  position  to  qualify  present  damage.  And  I  think  the 
"  same  principle  wiU.  apply  where  the  complainiag  party 
"  is  not  a  proprietor  ex  admrso  of  the  spot  where  the 
"  erection  is  made,  but  is  a  proprietor  of  land  on  the 
"  banks  of  the  stream  below  the  spot,  but  so  near  to  it  that 
"  the  erection  in  alveo  alters  the  natm-al  flow  of  the  Avater 
"  on  the  complaining  parties'  land ;  but  I  do  not  think  it 
"  was  intended  to  be  decided,  and  I  do  not  think  it  is  the 
"  law,  that  an  erection  in  alveo  of  a  natural  stream  is  illegal 
"per  se,  if  all  who  have  property  on  the  banks  of  the 
"  stream  consent  to  the  erection ;  nor  do  I  think  it  was 
"  meant  to  be  decided,  nor  do  I  think  it  law,  that  a 
"  riparian  proprietor  on  the  water  of  Kilmarnock,  or  on 
"  the  water  of  Irvine,  into  which  it  flows,  ten  miles  below 
"  the  town,  on  whose  land  the  flow  of  water  would  be  in 
"  no  way  affected,  could  have  maintained  the  action  against 
"  Biekett  for  altering  the  line  of  his  building  in  the  town 
"  on  the  water  side,  which  Morris,  the  proprietor  of  the 
"  houses  and  building  ground  immediately  opposite,  did 
"  maintain ;  for  I  think  there  would  be  no  injury  to  the 
"  proprietory  right  of  the  party  complaining  in  respect 
"  of  such  land,  no  injuria  to  him."  At  page  861,  the 
learned  Lord  continues,  "In  the  case  of  A.-G.  v.  Lonsdale 
"  the  obstruction  was  in  a  tidal  river,  but  it  occupied  one- 
"  third  of  the  bed  of  the  river.  In  A.-G.  v.  Terry  there 
"  was  an  actual  occupation  by  the  piles  put  in  by  the 
"  defendant  of  part,  of  what  was  used  for  the  navigation 
"  and  wanted  for  navigation ;    the  Master  of  the  EoUs 

!  L.  E.,  1  H.  L.  So.  47. 
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"  submitted  an  opinion  that  the  Court  of  Equity  might 
"  order  the  piles  to  he  removed,  though  doing  no  present 
"  damage  to  the  navigation,  if  there  might  be  a  damage 
"  hereafter — I  apprehend,  on  the  ground  of  the  piles 
"  being  placed  on  the  soil  of  the  Crown,  and,  therefore,  a 
"  wrong  to  the  Crown.  How  that  may  be  in  such  a  case, 
"  it  is  unnecessary  to  consider.  I  think  it  clear  law  in 
"  England,  that  except  at  the  instance  of  a  person  (in- 
"  eluding  the  Crown),  whose  property  is  injured,  or  of  the 
"  Crown  in  respect  of  an  injury  to  a  public  right,  there  is 
"  no  power  to  prevent  a  man  making  an  erection  on  his 
"  own  land,  though  covered  with  water,  merely  on  specu- 
"  lation  that  some  change  might  occur  that  would  render 
"  that  piece  of  land,  though  not  now  part  of  the  waterway, 
"  at  some  future  period  available  as  part  of  it.  I  think 
"  that  the  land  being  covered  with  water  is,  in  such  a  case, 
"  a  mere  accident ;  and  that  the  defenders  are  as  much  at 
"  liberty  to  build  on  the  bed  of  the  river  (if  thereby  they 
"  occasion  no  obstruction)  as  they  would  be  to  build  on  an 
"  island,  which  might  at  some  future  period  be  swept 
"  away." 

From  these  cases  it  would  seem,  that  the  owner  of  the 

bed  of  a  public  navigable  river  may  exercise  all  the  rights 

of  property  in  the  soil  of  its  bed,  though  covered  with 

water,  provided  that  he  does  not  in  any  way  interfere  with 

the  rights  of  the  public  or  of  the  riparian  owners.     It  must, 

however,  be  kept  in  mind,  that  as  in  a  public  river  the 

right  of  navigation  extends  to  the  whole  of  the  navigable 

channel,  any  erection  in  it  which  might  become  from  time 

to  time  an  actual  obstruction  would  become  a  nuisance 

and  illegal.! 

Ownership  of       The  right  of  navigation  is  a  simple  right  of  way,  similar 

and  right  of     to  the  right  which  the  public  have  to  passage  along  a 

landing  and     puTjUc  road,  and  involves  no  right  of  property  in  the  bed 

on.  or  banks.^    The  banks  of  a  tidal  river  above  high  water 

•  See  post,    Ch.  VII. ;    see   also  ^  See  On-  Eicinr/  v.  Colquhoun,  2 

Jessel,  M.  E..,  A.-G.  v.   Terrij,  L.       App.  C.  839,  and  see  post,  p.  90. 
E.,9Ch.  425. 
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mark  remain  private  property,  and  are  not  "publici  juris," 
so  as  to  give  the  public  navigating  the  river  a  right,  in  the 
absence  of  prescription,  to  land  themselves  or  their  goods, 
or  to  moor  their  vessels  thereon.^  It  would  seem,  however, 
that  the  right  of  passing  over  the  foreshore  of  a  tidal  river 
at  low  water  mark,  being  a  necessary  incident  to  the  right 
of  navigation,  is  involved  in  it ;  and  that  where  a  person 
having  a  right  to  land  on  the  banks  has  come  to  shore,  he 
may  disembark  in  a  usual  or  reasonable  way,  as  by  wading 
or  by  means  of  a  plank  placed  on  the  bed  of  the  river.^ 

The  banks  of  navigable  rivers,  not  being  publici  Juris,  mght  of 
but  remaining  private  property,  the  public  are  not  entitled  *°"'"'S- 
at  common  law  to  tow  on  the  banks.'  The  right  of 
passage  over  the  banks  of  a  navigable  river  for  the  purpose 
of  towing  vessels  is  an  easement  or  right  of  way  only, 
similar  in  all  respects  to  ordinary  rights  of  way.  A 
towing  path  may  be  a  highway  to  be  used  only  for  towing 
barges  or  vessels.*  The  right  of  towing,  therefore,  depends 
on  usage  or  custom. 

"  That  there  is  such  a  custom,"  says  Lord  Kenyon,  C.  J., 
'  on  most  navigable  rivers  no  person  doubts,  but  still  the 
'  right  is  founded  solely  on  the  custom."  .  .  "  If  navigation 
'  has  been  carried  on  for  a  series  of  years,  and  this  right 
'  of  towage  constantly  exercised,  there  would  be  abundant 
'  usage  on  which  it  might  be  supported."^  .  .  "  Perhaps 
'  small  evidence  of  usage  before  a  jury  would  establish  a 
'  right  by  custom,  on  the  ground  of  public  convenience."'' 
Thus,  with  regard  to  the  river  Thames,  it  appears,  that 
previous  to  the  early  statutes  for  the  improvement  of  the 

'  Sail  V.  Herbert,  3  T.  E.  262  ;  292  ;    rernon  v.  Prior,  cited  in  Sail 

Slmidelly.  Catteral,  5  B.  &  A.  268,  v.  Scrbert,  supra  ;  Prior   of  Tyne- 

per  Bayley,  J.     See  Hale  de  Por-  mouth's   case,    Harg.   Tr.    79 ;    see 

tibuB  Mar.  p.  84  ;   Bracton,  lib.   1,  Zangers-v.  Whiskeard,  38Eliz.  C.  B. 

u.  12,  s.  6  ;  Callis  on  Sewers,  p.  73.  MSS.,  oitedinSaMv.  Serbert,  p.  261. 

2  Marshall  v.  Utleswater  Co.,  L.  *  See    Winch   v.    Conservators  of 

E.,  7Q.  B.  172;  BlundellY. Catteral,  Thames,  L.  E.,   7  C.  P.   471;  Rex 

5  B.   &  A.  268,  per  Best,  J.     See  v.  Severn  and  Wi/e,  2  B.  &  A.  648. 

also  Oann  v.  Free  Fishers  of  fFhit-  ^  Pall  v.  Herbert,  supra,  p.   261. 

stable,  11  H.  L.  192,  axAante,  p.  33.  ^  See  also  per  Bovill,   0.  J.,  in 

■'  Pall  v.  Serbert,  3  T.  E.  253 ;  Winch  v.    Conservators  of  Thames, 

Peirce   v.    Lord   Faiieonberr/,    Balst.  L.  E.,  7  C.  P.  471. 
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Conservancy 
of  navigable 
rivers. 


river,  there  were  originally  towing  paths  along  tho  river 
banks,  the  owners  of  which  took  tolls  from  the  public  for 
the  use  of  them.^ 

The  regulation  and-  protection  of  the  rights  of  naviga- 
tion in  all  the  principal  rivers  of  the  kingdom  is  now 
vested  in  Boards  of  Conservators,  who  are  made  the 
guardians,  as  it  were,  of  the  navigation,  and  the  protectors 
of  the  bed  and  soil  for  the  purposes  of  navigation.^ 

It  may  be  here  noted,  that  in  the  river  Thames,  which 
by  its  size  and  position  is  the  most  important  of  our  rivers, 
the  ownership  of  the  soil  of  the  bed  up  to  high  water 
mark,  which  had  long  been  a  subject  of  contention 
between  the  Crown  and  the  Corporation  of  the  City  of 
London,  is  by  the  Thames  Conservancy  Act  vested  in  the 
Corporation  of  the  City  of  London,  who  in  their  turn 
convey  all  their  interest  and  title  to  the  conservators 
under  the  Act.^ 

Where,  however,  a  river  or  navigation  has  been  vested 
no^  generaUy"  ^7  -^°t  of  Parliament  in  a  Board  of  Conservators  for  the 
vested  in  con-  purposes  of  navigation,  if  the  words  of  the  Act  are  appH- 

flPTVflTOT'fl 

cable  to  the  acquisition  by  the  conservators  of  the  right  or 
easement  of  passage  only,  and  where  the  acquisition  of  the 
soil  of  the  river  and  its  banks  is  not  necessary  for  the  pur- 
poses of  the  Act,  the  ownership  of  the  soil  must  be  taken 
not  to  pass,  the  Courts  not  being  inclined  to  infer  that 
a  statute  of  this  kind  gives  more  than  such  a  use  of  the 
soil  as  is  necessary  for  the  pm-poses  of  navigation.* 

In  The  Lee  Conservancij  Board  v.  Button,^  the  plaintiffs, 


Ownership  of 
bed  and  banks 


'  Winch  'v.  Conservators  of  Thames, 
L.  R.,  9  C.  P.  378;  L.  E.,  7  C.  P. 
471.  See  Bath  River  v.  Willis,  2 
Eail.  C.  7;  19  Hen.  IV.  ^.  18. 

2  Cory  V.  Bristoio,  2  App.  C.  262. 
As  to  conservancij,  see  further 
Ch.  VII. 

3  20  &  21  Vict.  0.  147.  See  Cory 
V.  Bristoio,  2  App.  C.  2G2;  Watlcins 
V.  Milton,  L.  E.,  3  Q.  B.  350  ; 
Forrest  v.  Greenwich,  8  E.  &  B.  390. 
As  to  the  Thames  at  Oxford,  see 
Grant  v.  Oxford,  L.  E.,  4  Q.  E.  9. 


See  also  2icx  v.  Mayor  of  London,  i 
T.  E.  21. 

*  Badger  v.  Tor/cshire  Sail.  Co., 
5  Jur.,  N.  S.  409;  Mollis  y.  Gold- 
finch, 1  B.  &  C.  205.  See  also 
2i.  V.  Aire  and  Calder  Navigation, 
9  B.  &  C.  820  ;  £.  v.  Mersey  and 
Irwell  Navigation,  9  B.  &  C.  95 ; 
R.  V.  Thomas,  9  B.  &  C.  114;  Chel- 
sea Water  Co.  v.  Bowlcy,  17  Q.  B. 
358;  Bruee  v.  Willis,  11  A.  &  E. 
463. 

=  12  Ch.  Div.  383. 
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Conservators  of  the  Eiver  Lee,  brought  an  action  to  re-  Lee  Conser- 
strain  the  defendant,  who  was  the  owner  of  property  ^^"tH,,,"'" 
adjoining  a  towing-path,  from  using  the  towing-path  for 
the  passage  of  horses  and  carts,  and  the  carriage  of  goods 
and  merchandize,  or  in  any  manner  inconsistent  with  the 
free  and  convenient  navigation  of  the  river.  The  River 
Lee  Navigation  was  originally  formed  in  1570,  under  an 
Act  of  Parliament  in  the  13th  year  of  Queen  Elizabeth ; 
and  it  was  provided  therein  that  the  trustees  and  their 
successors  should  have  the  ground  therein  set  out  along 
the  whole  length  of  the  navigation  for  such  composition 
as  they  should  make  with  the  owners  and  occupiers  of  the 
soil  and  ground.  Several  other  Acts  were  passed  previous 
to  the  7th  Geo.  III.  c.  61.  By  that  Act  trustees  were 
empowered  to  extend,  improve  and  maintain  the  naviga- 
tion, and,  amongst  other  things,  to  set  out  and  make 
towing-paths,  making  compensation  for  any  messuages,  &c. 
which  the  trustees  should  adjudge  necessary,  convenient 
or  proper  to  become  seised  or  possessed  of  for  the  purposes 
of  the  Act.  The  navigation  and  use  of  the  towing-paths 
was  to  be  free  to  the  public  on  payment  of  tolls ;  and  any 
person  who  wilfully  damaged  or  destroyed  any  banks  or 
other  works  erected  or  made  for  the  purposes  of  the  navi- 
gation was  liable  to  certain  penalties.  In  1767,  the 
trustees  made  a  new  cut,  altering  the  course  of  the  river, 
and  adapted  the  towing-path  to  the  alteration.  Under 
powers  of  the  Act  31  8f  32  Vici.  c.  154,  the  trustees  made 
bye-laws,  providing  that  no  person  should  allow  any  horse 
or  cattle  to  trespass  on  the  towing-paths.  The  defendant 
bought  his  property  in  1871,  and  the  towing-paths  had 
never  been  used  by  his  predecessor  for  horses,  carts  or 
carriages;  but  defendant  used  the  towing-path  on  the  new 
cut  for  carting  bricks,  the  effect  of  which  was  to  cut  up 
and  destroy  the  towing-path,  and  materially  to  interfere 
with  the  navigation.  The  defendant  alleged  that  he  and 
his  predecessors  had  always  had  the  soil  of  the  towing- 
path  vested  in  them,  and  he  did  not  admit  that  the  plain- 
c.  G 
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tiffs  had  any  easement  over  it ;  but  even  if  they  had  such 
an  easement,  they  were  not  entitled  to  the  exclusive  use 
thereof,  and  had  no  authority  to  prevent  the  towing-path 
from  being  used  for  all  lawful  purposes, — such  as  carting 
lawful  goods  and  merchandize.  Malins,  V.-C,  held  that 
the  plaintifEs  were  entitled  by  their  Acts  of  Parliament  to 
the  freehold  of  the  towing-path,  and  granted  an  injunction 
to  restrain  the  defendant  as  prayed.  On  appeal,  the  Lords 
Justices  varied  this  decree,  holding  that  by  the  various 
Acts  of  Parliament  the  plaintiffs  did  not  acquire  the  free- 
hold of  the  land  forming  the  towing-path,  which  remained 
in  the  original  owners,  nor  any  easement  over  it,  but  only 
the  right  and  the  duty  to  keep  it  in  a  fit  state  for  the 
public  to  use  as  a  towing-path ;  but  that,  by  reason  of  this 
right  and  duty,  the  plaintiffs  were  entitled  to  an  injunc- 
tion to  restrain  the  defendant  from  so  using  the  towing- 
path  as  to  interfere  with  its  use  by  the  public  for  the 
purposes  of  navigation. 

James,  L.  J.,  says  :  "  Now,  prima  facie,  one  would 
"  suppose  that  it  was  not  intended  that  they  should  have 
"  any  different  property  in  the  new  cut  than  that  which 
"  they  might  have  had  in  the  rest  of  the  river  Lee.  The 
"  new  cut  was  only  a  straightening  of  the  bed  of  the 
"  river  Lee.  Prima  facie,  one  would  suppose  that  the. 
"  straightened  Lee  from  one  end  to  the  other  was  to  be 
"  exactly  what  the  unstraightened  Lee  was;  that  is  to  say, 
"  a  river  subject  to  all  the  rights  of  property  of  the 
"  riparian  proprietors.  Then  they  were  to  make  satisfac- 
"  tion  for  damages.  It  is  true  that  there  is  another  clause 
"  giving  power  to  them,  in  case  it  should  become  neces- 
"  sary  for  them  to  become  seised  of  property,  to  acquire 
"  the  property — that  is  only  when  it  is  necessary  for 
"  them  to  do  so.  One  would  have  supposed  that  it  was 
"  not  necessary  for  them  to  acquire  the  soil  and  freehold 
"  of  the  piece  of  ground,  which  was  either  required  for 
"  the  canal  or  for  the  towing-path,  which  would  be,  in 
"  fact,   making   an   impassable  bar  between   one  man's 
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"  property  and  another  part,  which  was  not  at  all  wanted 
"  for  the  purposes  of  the  navigation.  All  that  was 
"  wanted  for  the  purposes  of  the  navigation  was,  that 
"  there  should  be  a  good  water-highway  for  the  barges, 
"  and  a  good  horse- way  and  foot-path  for  the  horses  and 
"  men  towing  the  barges.  It  was  not  requisite,  and  it 
"  would  not  be  reasonable,  that  they  should  acquire  any- 
"  thing  more  than  that  which  has  been  called  an  ease- 
"  ment ;  that  is  to  say,  that  right  which  Parliament  gave 
"  to  them  for  the  purposes  of  giving  the  public  the  right 
"  of  way." 

Brett,  L.  J. :  "  The  Act  of  Parliament  gives  them  no 
"  easement,  the  Act  of  Parliament  gives  them  no  pos- 
"  session,  but  it  gives  them  a  mere  legal  right  of  entry 
"  without  possession,  and  it  imposes  upon  them  the  duty, 
"  as  long  as  they  take  tolls,  to  keep  the  towing-paths  in 
"  such  a  state  that  the  navigation  of  the  canal,  and  the 
"  use  of  the  towing-path  by  the  public,  may  not  be 
"  impeded.  Apply  that  to  the  case  of  the  towing-path 
"  opposite  to  the  defendant's  laud,  and  it  leaves  him  the 
"  owner  of  that  land.  It  is  not  properly  a  towing-path 
"  opposite  his  land,  but  it  is  a  towing-path  on  his  land, 
"  and  the  plaintiffs'  only  right  being  to  use  that  towing- 
"  path,  and  to  keep  it  in  a  fit  state  for  the  public  to  use  it. 
"  He  has  every  right  over  that  land  which  is  his  own, 
"  other  than  a  right  to  impede  the  navigation.  The  only 
"  prohibition  against  him  by  virtue  of  the  Act  is,  that  the 
"  plaintiffs  have  a  right — a  duty  to  ■  see  that  there  is  a 
"  free  towing-path  over  his  land." 

In  the  case  of  HoUis  v.  Goldfinch^  which  was  an  action  SoUis  v.  GoW- 
of    trespass    by  the   conservators   of    the    Eiver  Itchen       '' 
against  the  defendant,  the  owner  of  land  adjoining,  for 
cutting  trees  on  the  bank  of  a  channel  made  under  their 
Act  (16  §•  17  Car.  II.),  the  Court  held  that  the  defendant 
was  not  liable  to  an  action :  for  that,  first,  by  the  pro- 
visions of  the  Act,  the  proprietors  of  the  navigation  did  not 
'  1  B.  &  C.  205. 
G   2 
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Bruce  v. 
Willis. 


No  duty  at 
common  law 
to  cleanse 
rivers. 


necessarily  acquire  suoli  an  interest  in  the  soil  in  a  bank 
adjoining  to  and  formed  of  earth  excavated  out  of  the 
new  channel,  as  to  enable  them  to  maintain  trespass ;  and, 
secondly,  that  as  the  purchase  of  the  soil  was  not  ne- 
cessary for  any  of  the  purposes  of  the  Act,  it  was  to  be 
inferred  that  no  such  purchase  had  been  made;  and, 
thirdly,  that  acts  of  ownership  by  the  proprietors  of  the 
navigation  upon  different  parts  of  the  bank  contiguous  to 
the  new  channels,  were  not  admissible  in  evidence  to  show 
that  the  soil  of  the  bank  in  question  belonged  to  the  pro- 
prietors of  the  navigation. 

In  the  case  of  Bruce  v.  Willis,^  a  canal  company  were 
enabled  by  Act  of  Parliament  to  purchase  lands,  paying 
full  satisfaction ;  and  commissioners  were  appointed  to 
settle  the  amount  of  satisfaction  payable  in  each  case,  and 
in  certain  cases  to  summon  juries  to  assess  damages.  Judg- 
ments of  the  commissioners  and  verdicts  of  the  juries  were 
to  be  transmitted  to  the  clerk  of  the  peace,  and  to  be 
deemed  records  of  sessions.  By  an  inquisition,  a  jury 
assessed  damages  at  thirty  years'  purchase  for  certain  lands 
necessary  for  making  a  cut,  &c.,  part  of  the  navigation,  and 
an  annual  payment  was  awarded  for  certain  land  required 
for  a  towing-path.  The  canal  company  made  a  lock, 
canal,  and  towing-path  on  the  land  aforementioned,  but 
no  conveyance  was  ever  executed.  The  Court  held  that 
the  Act  of  Parliament  vested  the  soil  used  for  these  works 
in  the  canal  company  without  a  conveyance. 

There  is  no  common  law  liability  on  the  owner  of  the 
bed  of  a  navigable  river  or  navigation  to  cleanse  it  or 
keep  it  free  of  obstructions,  or  to  compensate  adjoining 
owners  for  damage  done  by  overflow  of  the  water,  even  in 
cases  where  tolls  are  taken  for  navigating  thereon.^    It 


1  11  A.  &E.  463;  S.  v.  Mersey 
and  Irwell  Navigation,  9  B.  &  C.  95 ; 
n.  V.  Thomas,  9  B.  &  C.  114.  See 
Somerset  Canal  v.  Ilarcourt,  2  De  G. 
&  J.  596  ;  Seg.  v.  Archbishop  of 
York,  14  Q.  B.  81;  JPatrick  v.  Seau- 
fort,  6  Ex.  498 ;  Boiins  v.  Waneiclc, 


2  Bing.  N.  C.  483  ;  Barlorough  v. 
Shadloti),  7  M.  &  "W.  37 ;  Dimes  v. 
Grand  Junction  Canal,  3  H.  L.  794  ; 
Simi)son  v.  Staffordshire  Water  Co., 
4De  G.,  J.  &'S.  679. 

'^  Hodgson  v.  Mayor  of  York,  28 
L.  T.,  N.  S.  836  ;  Cracknell  v.  Thet- 
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would  seem,  moreover,  that  at  common  law  neither  the 
owners  of  the  bed  of  a  navigable  river  or  navigation,  nor 
a  board  of  conservators,  are  bound  to  keep  the  navigation 
open  or  in  a  proper  state  of  repair ;  but  that  so  long  as  they 
choose  to  keep  the  navigation  open  and  to  take  tolls  for 
its  use,  even  where  those  tolls  are  not  for  their  own  profit, 
but  for  the  maiatenance  of  the  navigation,  they  are  under 
an  obligation  to  take  reasonable  care  that  persons  using  it 
are  exposed  to  no  undue  danger  ;i  where  no  tolls  are  taken,  it 
has  been  held  that  there  is  no  liability  to  repair  or  remove 
obstructions.^ 

Riparian  owners  on  the  banks  of  tidal  navigable  rivers,  Bigtta  of 
have  similar  rights  and  natural  easements  to  those  which  owners. 
belong  to  a  riparian  proprietor  above  the  flow  of  the 
tide,  underlying  and  controlled,  but  not  extinguished  by, 
the  public  right  of  navigation.^  These  rights  do  not 
depend  on  the  ownership  of  the  soU  of  the  stream,  but,  so 
far  as  they  relate  to  a  natural  stream,  exist  jure  naturw, 
because  the  land  has  by  nature  the  advantage  of  beiag 
washed  by  the  stream.  It  is,  of  course,  necessary  for  the 
existence  of  a  riparian  right,  that  the  land  should  be  in 
contact  with  the  flow  of  the  stream ;  but  lateral  contact  is 
as  good  jure  naturce  as  vertical.  It  is  true  that  the  bank 
of  a  tidal  river,  of  which  the  foreshore  is  left  bare  at  low 
water,  is  not  always  in  contact  with  the  flow  of  the  stream, 
but  it  is  in  such  contact  for  a  great  part  of  every  day  in 
the  ordinary  and  regular  course  of  nature,  which  is  amply 
sufiicient  foundation  for  a  natural  riparian  right.^ 

The  various  rights  of  riparian  owners  will  be  treated  of 
fully  in  another  chapter,*  and  it  may  sufiice  to  say  that  the 
owner  of  the  bed  of  a  natural  stream  has  the  right  to  have 
the  water  of  the  stream  come  to  him  in  its  natural  state, 

ford,  L.  E.,  4  C.  P.  629  ;  Farrett  Manhy  v.  St.  Helens,   2  H.   &  N. 

Navigation  v.  Mobins,  10  M.  &  W.  840. 

593  ;  Jiridr/e's  case,  10  Eep.  33.  *  Forbes  v.  Zee  Conservancij,  4  Ex. 

'  Mersey  DocTcs  v.  Gihh,   L.   R.,  Div.  116. 
1   H.  Ii.   93;  Farnaby  \ .  Lancaster  ^  lyon  v.  Fishmongers^  Co.,  lAipp. 

Canal,  U  A.   &  E.  223;    Winchy.  C.  662. 
Conservators  of  Thames,    L.    K.,   9  *  See  jmst,  Ch.  III. 

C.  P.  378;  L.  K.,   7  C.  P.  456; 
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in  flow,  quantity  and  quality,  and  go  from  Hm  without 
obstruction,  as  a  right  incident  to  his  property,  which  in 
no  way  depends  on  prescription  or  the  presumed  grant  of 
his  neighbours.'^  He  is  entitled  to  have  the  water  flow  to 
him  in  its  natural  state,  so  far  as  that  is  a  benefit  to  him, 
and  is  bound  to  submit  to  receive  it,  so  far  as  it  is  a 
nuisance  to  him.^  He  is  entitled,  by  having  a  right  of 
access  to  it,  to  the  reasonable  use  of  the  water  for  his 
domestic  purposes,  and  for  his  cattle ;  and  also  he  may 
dam  it  up  for  a  mill  or  divert  it  for  irrigation,  provided 
he  does  not  interfere  with  the  rights  of  other  riparian  pro- 
prietors, either  above  or  below  him.^ 
Right  of  The  most  important  right,  however,  belonging  to  an 

owner  on  the  banks  of  a  navigable  river  is  the  right  of 
access  from  his  land  to  the  river,  for  the  purposes  of  exer- 
cising the  public  right  of  navigation ;  and  it  may  be  well 
here  to  consider  this  right  more  fully. 

A  public  navigable  river  is  a  public  highway;  and 
where  there  is  a  pubHc  highway,  the  owners  of  land 
bounded  by  it  have  a  right  to  go  on  the  highway  from 
any  spot  on  their  own  land.*  "  Unquestionably,"  says 
Lord  Cairns,  "  the  owner  of  a  wharf  on  the  bank  of  a 
"  public  navigable  river  has,  like  every  other  subject  of 
"  the  realm,  the  right  of  navigating  the  river  as  one  of  the 
"  public.  This,  however,  is  not  a  right  coming  to  him  qui 
"  owner  or  occupier  of  any  lands  on  the  bank,  nor  is  it  a 
"  right  which,  jjo'  se,  he  enjoys  in  a  manner  different 
"  from  any  other  member  of  the  pubHc.  But  where  the 
"  right  of  navigation  is  connected  with  an  exclusive  right 
"  of  access  to  and  from  a  particular  wharf,  it  assumes  a 
"  very  different  character.  It  ceases  to  be  a  right  held  in 
"  common  with  the  rest  of  the  pubKc,  and  it  becomes  a 
"  form  of  enjoyment  of   the   land,  and  of  the  river  in 

1  Chcisemore  v.  Uklmrds,  7  H.  L.  '  Miner  v.  Gilmour,  12  Moo.  P. 

382,  cited  by  Cairns,  L.C.,  in  Lyon  C.  131. 

V.  Fishmongers''  Co.,  post.  *  Blackburn,  J.,   in  Marshall  v. 

-  Per  Blackburn,  J.,  in  Mason  v.  Vlleswatcr,  L.  R.,  7  Q.  B.   116,  see 

Shreusiury  liaihcay,  L.  R.,  6  Q.  B.  ante,  p.  35. 
582. 


Digitized  by  Microsoft® 


TIDAL    NAVIGABLE    PaVERS.  87 

"  connection  with  the  land,  the  disturbance  of  which  may 
"  be  vindicated  in  damages  or  restraiaed  by  an  injunc- 
"tion."i 

In  the  above  case  of  Lyon  v.  Fishmongers'  Co.,  a  suit 
was  brought  by  the  appellant,  the  owner  of  a  wharf  on  the 
Thames.  The  river  bounded  this  wharf  on  the  south,  and 
a  creek  of  the  river  on  the  west.  The  defendants  owned 
a  wharf  at  the  bottom  of  this  creek.  The  plaintiffs  had 
from  time  immemorial  a  right  of  access  to  their  wharf 
from  both  the  main  river  and  the  creek.  In  1857,  the 
Thames  Conservancy  Act  enabled  the  Conservators  of  the 
Thames  to  grant  to  owners  and  occupiers  of  land  fronting 
the  Thames  a  right  to  make  quays,  embankments,  &c.,  in 
front  of  their  land  on  payment  of  fair  consideration.  The 
respondents  obtained  in  1872  a  licence  to  make  an  em- 
bankment in  front  of  their  wharf,  which  had  the  effect  of 
entirely  displacing  the  water  from  the  above-mentioned 
creek,  and  so  put  an  end  to  the  use  which  had  always  been 
made  by  the  occupants  of  appellant's  premises.  The 
appellant  filed  a  bill  to  restrain  the  respondents  from 
constructing  these  works,  or  obstructing  appellant's  right 
of  access.  Malins,  Y.-C,  granted  the  injunction  prayed 
for,  but  the  Lords  Justices  reversed  this  decree;  on  appeal, 
the  House  of  Lords  reversed  the  judgment  of  the  Lords 
Justices,  and  confirmed  the  decree  of  Malins,  Y.-C,  holding 
that  though  the  Koence  of  the  conservators  might  be  a 
justification  so  far  as  the  public  right  of  navigation  was 
concerned,  it  would  not  authorize  a  licensee,  being  a 
rij)arian  owner,  to  embank  in  front  of  his  land,  so  as  to 
injuriously  affect  the  land  of  another  riparian  owner  by 
interfering  with  his  right  of  access  to  and  from  it.  "  The 
"  taking  away  of  river  frontage  of  a  wharf,  or  the  raising 
"of  an  impediment  along  the  frontage,  interrupting  the 
"  access  between  the  wharf  and  the  river,  may,"  says  Lord 
Cairns,  L.  C,  "  be  an  injury  to  the  public  right  of  naviga- 

'  Per  Lord  Cairns,  L.  C,  in  Lyon  v.  Fishmongers'  Co.,  1  App.  C. 
662. 
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"  tion,  but  it  is  not  the  less  an  injury  to  the  owner  of  the 
"  wharf,   which,   in    the   absence   of  any  parliamentary 
"  authority,    would    be    compensated    by    damages,    or 
"  altogether  preTented." 
Interference         The  right  of  access  to  a  navigable  river  is,  therefore, 
able  without    ^  right  of  property  distinct  from   the  public  right  of 
proof  of  navigation,  an  injury  to  which  is  actionable  without  proof 

damage.  of  special  damage.     Thus,  in  Hose  v.  Groves,'^  where  the 

plaintiff,  a  riparian  owner,  had  a  public-house  on  the 
Thames,  and  complained  that  the  access  to  and  from 
the  river  was  obstructed  by  the  defendant  wrongfully  and 
maliciously  placing  and  keeping  timber  in  the  river,  so 
as  to  drift  opposite  the  plaintiff's  house ;  the  Court  held, 
that,  as  this  was  an  injury  to  a  private  right,  no  proof 
of  special  damage,  such  as  loss  of  custom,  was  necessary 
to  support  the  action ;  and  that  it  was  not  a  question  for 
the  jury,  whether  the  plaintiff  had  sustained  special 
damage,  for  the  injury  complained  of  was  not  a  public 
one  to  the  navigation,  but  a  private  one  to  the  right  of 
access. 

A  count  by  owner  of  a  messuage  abutting  on  a  navigable 
river,  stating  that  defendant  fixed  barges,  planks,  &c.  near 
the  messuage,  and  hindered  the  plaintiff  in  the  free  use  of 
the  river,  is  good,  as  sufficiently  showing  a  particular 
injury ;  for  even  if  the  jury  negative  actual  damage, 
plaintiff  must  have  judgment.  But  a  count  stating  plain- 
tiff to  be  reversioner  is  bad,  while  it  does  not  show  a 
permanent  injury  to  the  reversion.^ 

In  a  late  case  in  the  Privy  Council,  on  appeal  from  the 
Courts  in  Canada,  it  was  urged  that,  on  the  authority  of 
Lj/on  v.  Fishmongers'  Co.,  every  riparian  proprietor  as  such 
has,  beyond  his  right  as  one  of  the  public,  a  right  to  use 
a  navigable  river  in  a  free  and  uninterrupted  manner,  so 

15    M.    &   a.    613;    Dobson  v.  'WiUeS:7i;  Scrbert  y.  Groves,  i:Esp. 

Ulackmore,  9  Q.  B.  991.     See  also  N.  P.  C.   148;  Flnenx  v.  Eoveden, 

IFilkcs  V.  JIungerford,  2  New  Cases,  Cro.  Eliz.  664. 

281;  2  Scott,  440;  Ivesoit  v.  Moore,  '  Dolson  v.  Blackmore,   9   Q.  B. 

cited    in    Chichester  v.    Lethbriclge,  991. 
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that  any  obstruction  placed  in  it  would  be  an  invasion 
of  a  private  right  for  which  an  action  would  lie  without 
proof  of  special  damage.  Their  Lordships,  however,  were 
of  opinion  that  this  decision  could  not  be  pressed  to  such 
an  extent ;  but  that  it  would  be  a  question  of  fact  to  be 
determined  by  the  circumstances  of  each  case,  whether  an 
obstruction  amounts  to  an  interference  with  the  right 
of  access  to  the  river  frontage.'- 

The  right  of  access  is,  moreover,  a  portion  of  the  Compensation 
valuable  enjoyment  of  land  on  the  banks,  and  any  Tin^e*r'8°&9 
works  which  take  it  away  have  been  held  to  be  an  "  in-  Vict.  c.  18. 
"  juriously  affecting  of  the  land,"  so  as  to  give  a  right  to 
compensation  under  the  Lands  Clauses  Consolidation  Act. 
In  the  case  of  Buke  of  Buccleuch  v.  Metropolitan  Board 
of  Works,'^  compensation  was  given  for  the  loss  of  the  use 
of  a  causeway  over  the  bed  of  the  Thames,  giving  access 
to  the  river  at  low  water  from  appellant's  garden  ;  and  in 
The  Metropolitan  Board  of  Works  v.  McCarthij,^  appellant 
was  held  entitled  to  compensation  for  loss  of  access  from 
his  house  to  a  dock  which  was  open  to  the  public.  The 
claim  in  these  cases  was  founded  on  an  injury  to  an 
interest  in  land,  whereby  the  land  was  rendered  less 
valuable ;  and,  therefore,  where  an  occupier  of  premises 
had  been  used  to  draw  water  from  the  river  and  to  use 
a  public  drawdock  merely  as  public  rights,  and  not 
as  rights  connected  with  his  premises,  it  was  held  that  he 
could  not  recover  for  an  interference  with  such  rights.* 

In  the  case  of  A.-G.  v.  Conservators  of  the  Thames,^  the 
obstruction  was  held  to  be,  if  an  obstruction  at  all,  an 
obstruction  to  the  navigation,  and  not  to  the  public  right 
of  access.     In  a  late  case  the  Master  of  the  Eolls  has  held 

'  See  further  as  to  la-sv  of  Canada,  *  Jieg.   v.  Metropolitan  Hoard  of 

Mayor  of  Montreal  v.  Driimmond,  1  Works,  L.  E.,   4   Q.  B.   358.     See 

App   C    384;  35  L.  T.,  N.  S.  106  ;  Beckett    v.    Metropolitan    Board   of 

Broivn  v.  Gregc,,  2  Moo.  P.  0.  341 ;  JTorlcs,  L.  R.,  3  0.  P.  82 ;  17  L.  T., 

10  L.  T.,  N.  S.  45.  N.  S.  499. 

2  L.  E.,  5  H.  L.  418.  ''  1  Hem.  &M.  1.  Bee slso Keariis 

3  L   E  '  7  H   L   243.  v.  Cordwainers'  Co.,  6  C.  B.,  N.  S. 

388. 
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that  a  riparian  owner  has  a   right   to  moor  a  vessel  of 
ordinary   size   alongside   his   wharf   for   the   purposes  of 
loading   and   unloading   at   reasonable  times,   and   for   a 
reasonable  time ;   and  that  the  Court  will  restrain  by  in- 
junction the  owner  of  adjoining  premises  from  interfering 
with  the  access  of  such  vessel,  even  though  the  vessel  may 
overlap  his  premises ;  but  that  such  vessel  would  not  be 
allowed  to  interfere  with  the  proper  right  of  access  to  the 
neighbouring  premises,  if  used  as  a  wharf,  nor  to  the  free 
entrance  to  or  exit  from  such  premises,  if  used  as  a  dock 
by  other  vessels.^ 
Rig-ht  to  laud       It  would  appear  that,  as  a  necessary  incident  to  the 
shore  as  inci-    right  of  access,  there  must  be  the  right  of  landing  and 
dent  to  tlie       Qf  passinff  over  the  shore  at  low  water  for  that  purpose, 

ngntoi  access.  ..  „  j-x' 

even  when  such  shore  is  private  property. 

In  the  case  of  Marshall  v.  Ulleswater  Co.,^  it  was  held 
that  persons  having  a  right  to  navigate  on  a  navigable 
lake  were  entitled  to  pass  over  a  pier  belonging  to  plaintiff, 
the  owner  of  the  soil  of  the  bed  of  the  lake,  which  had 
been  wrongfully  erected  on  the  soil  of  the  lake  by  a  third 
party,  but  was  maintained  by  plaintiff,  and  which  prevented 
persons  having  a  right  of  access  from  coming  down  to  the 
brink  of  the  lake  for  the  purposes  of  going  on  it  to  exercise 
the  public  right  of  navigation.  Though  this  decision 
would,  strictly  speaking,  only  apply  to  a  tidal  river  when 
the  tide  was  high;  it  is  submitted  that,  as  the  principle 
of  the  decision  is  rested  in  the  necessity  of  the  right 
of  passage  over  the  property  of  another  as  incident  to  the 

1  Original  Hartlepool    Colli^irs  v.  "  "when  an  attempt  is  made  to  de- 

Glhb^  8  Ch.  Div.  713.  "  fine  the  private  as  distinguished 

-  "  Independently  of  authorities,  "  from  the  public  right,  or  to  ex- 

"  it  appears  to  me  quite  clear  that  "  plaiu  haw  the  one  could  be  in- 

' '  the  right  of  a  man  to  step  from  ' '  fringed  without  at  the  same  time 

' '  his  own  land  on  to  a  highway  is  ' '  interfering  with  the  other,  this 

"  something   quite  different   from  "  does  not  alter  the  character  of 

"  the   jiublio   right   of    using   the  "  the  right."     Per  "Wood,  V. -C, 

"  highway.      The  public  have  no  in  A.-G.  v.  Conscriators  of  Thames, 

' '  right  to  step  on  to  the  land  of  a  1  Hem.  &  M.  1 .  As  to  this  see  more 

"  private  proprietor  adjoining  the  fully  ante,  p.  33. 

"  road.     And  though  it  is  easy  to  ^  L.  R.,  7  Q.  B.  166. 
' '  suggest  metaphysical  difficulties 
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public  right  of  navigation,  and  as  the  public  right  of 
navigation  exists  at  all  times  and  states  of  the  tide,^  and 
is  paramount  to  all  private  rights  of  property  in  the  bed 
of  the  river,^  it  would  be  absurd  to  limit  the  right  of 
passage  to  the  period  when  the  shore  was  covered  with 
water,  and  hold  such  passage  illegal  when  the  shore  is  dry. 

The  right  of  fishery  in  estuaries  and  arms  of  the  sea,  and  Public  right 
in  navigable  tidal  rivers,  so  far  as  the  tide  flows  and  °  '^  ^'^^' 
reflows,  is  prima  facie  common  to  all  the  subjects  of  the 
realm.'  It  seems  somewhat  doubtful  whether  this  right 
is  to  be  considered  as  belonging  to  the  public  of  common 
right,  or  whether  they  derive  it  from  the  Crown  as  owner 
of  the  bed  and  soil  of  tidal  waters.''  This  public  right 
cannot  exist  at  law  in  non-tidal  waters,  even  though 
navigable,  the  right  of  navigation  giving  no  right  to  fish.*^ 
The  right  of  fishing  includes  the  right  to  take  shell  fish," 
and  may  be  carried  on  by  lawful  nets.' 

Though  the  right  of  fishing  in  tidal  waters  is  prhnd  facie  Several 
in  the  public,  yet  the  right  to  exclude  the  public  therefrom  '^  '^^^' 
and  to  create  a  several  and  exclusive  fishery  existed  in  the 
Crown,  and  might  lawfully  have  been  exercised  by  the 
Crown  before  Magna  Charta.^  The  Crown  cannot  now 
exclude  the  public  or  create  a  several  fishery,^  and  there- 
fore all  claims  to  a  several  fishery  in  a  tidal  river  must  now 
be  supported  by  proof  of  a  grant  or  by  immemorial  custom 
or  prescription,  such  as  will  raise  the  presumption  of  such 
a  grant,  and  from  which  such  a  grant  will  be  inferred,  in 
the  absence  of  any  evidence  to  show  that  its  origin  was 
modern.^" 

'  Mayor  of  Colchester  v.  Brooke,  ^  Murphy  y .  Myan ,  supra;  Mussct 

7  Q.  B.  339.  V.   Surch,    35  L.   T.,   N.   S.   486  ; 

-  Gann  v.  Free  Fishers  of  Whit-  Sarqrearcs  v.  Diddams,  L.   R.,  10 

stMe,  11  H.  L.  192.  Q.  B.  587. 

'  Malcolmson  v.  O'Dea,  10  H.  L.  «  Bayot  v.  On;  2  Boa.   &  Pull. 

593  ;   Crichton  v.  C'olley,  19  W.  K.  472. 

167;    Carter    v.   Murcott,   4  Burr.  '    JVarretiY.  Mathews,  Q'M.oi.l'i. 

2163;  Fitzwalter's  case,  1  Mod.  106.  '  Malcolmson  v.  O'Dea,  10  H.  L. 

*  See  'Woolryoh  on  Waters,  p.  593. 
76  ;  Mayor  of  Carlisle  v.   Graham,  '   Warren  v.  Mathews,  supra. 
L.    E.,    4    Ex.    361;    Murphy    v.  ^'^  Fdyar  \.  Commissioners  of  Fish- 
Ryan,  L.  E.,  2  0.  L.  143.  cries,  28  L.  T.,  N.  S.  732. 
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A  several  fishery  in  a  public  navigable  river  is  subject 
to  the  public  right  of  navigation,  and  a  grantee  takes 
subject  to  this  right,  and  cannot  make  any  claim  or 
demand,  even  if  expressly  granted  to  him,  which  in  any 
way  interferes  with  this  right.^ 

The  right  of  the  Crown  to  exclude  the  public  from  theii- 
common  right  of  fishing,  and  to  create  a  several  exclusive 
fishery  in  as  subject  was  formerly  a  part  of  the  royal  pre- 
rogative ;  and  although  this  right  is  said  in  the  cases  above 
cited  to  arise  from  the  ownership  of  the  Crown  of  the  bed 
of  the  river,  yet  such  a  fishery  may  exist  in  a  subject, 
apart  from  the  ownership  of  the  soil  of  the  bed,  as  an 
incorporeal  hereditament.^  As  the  two  rights  are  thus 
divisible,  it  would  appear  that  the  grant  of  a  portion  of 
the  soil  of  the  bed  of  a  tidal  river  will  not  necessarily  pass 
a  several  fishery  in  the  part  granted,  though  it  may  do  so, 
if  the  words  of  the  grant  admit  of  such  a  construction  f 
and  further  that  the  grant  of  a  several  fishery  in  a  tidal 
river  will  not  of  itself  pass  a  right  to  the  soil,  though  it 
may,  if  coupled  with  sufficient  words  or  accompanied  by 
acts  of  ownership,  be  evidence  that  the  soil  was  intended  to 
be  passed.^ 

Private  Mii'ers  and  Streams. 

All  rivers  and  streams  above  the  flow  and  refiow  of  the 
tide  are  prima  facie  private,  though  many  have  become 
by  immemorial  user  or  by  Act  of  Parliament  subject  to 
the  public  rights  of  navigation.  Where  a  river  has  by 
immemorial  user  or  by  an  Act  of  Parliament,  which  does 
not  expressly  affect  the  rights  of  the  soil,  become  subject  to 
the  public  right  of  navigation,  none  of  the  incidents 
attaching  to  a  navigable  river  up  to  the  fiow  and  reflow  of 

1  Garni  V.  Free  Fishers  of  TFhii-  485  ;  B.   v.  Ellis,  1  M.  &  S.   652  ; 

stable,  11  H.  L.  192.  Graij  v.  Bond,  5  Moo.  527. 

^  Buke  of  Somerset  v.  Fogwcll,  5  *  Duke   of  Somerset   v.   Fogwell, 

B.  &  C.  884.  supra.      As  to   Fishery,    see  post, 

5  Seratton  v.  Broum,  4  B.  &  0.  Ch.  VI. 
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the  tide  can  properly  attach.^     The  right  of  navigation 
gives  no  right  of  property,^  nor  of  fishing.^ 

When  the  lands  of  two  conterminous  proprietors  are  Ownership  of 
separated  from  each  other  by  a  running  non-tidal  stream 
of  water,  each  proprietor  is  prima  facie  owner  of  the  soil 
of  the  alveiis,  or  bed  of  the  river,  ad  medium  filmn  aqiice. 
The  soil  of  the  alveus  is  not  the  common  property  of  the 
two  proprietors,  but  the  share  of  each  belongs:  to  him  in 
severalty,  so  that  if  from  any  cause  the  course  of  the 
stream  should  be  permanently  diverted  the  proprietors  on 
either  side  of  the  old  channel  would  have  a  right  to  use 
the  soil  of  the  alveus,  each  of  them  up  to  what  was  the 
medium  filum  aqua,  in  the  same  way  as  they  were  entitled 
to  the  adjoining  land."*  Where  the  same  person  is  the 
proprietor  of  the  ground  on  both  sides  of  the  stream,  he  is 
prima  facie  the  proprietor  of  the  "whole  of  the  channel. '^^ 
This  presumption  is  liable  to  be  rebutted,  but  if  not 
rebutted  it  is  the  legal  presumption. 

The  more  than  ordinary  breadth  of  a  river  does  not 
prevent  a  conveyance  of  premises  therein  described  as 
bounded  by  the  river  from  operating  to  convey  the  portion 
of  the  bed  and  soil  of  the  river  abutting  thereon  up  to 
mid-stream  ;  and  therefore  a  conveyance  of  one  hundred 
and  twenty  acres  of  land  on  the  banks  of  a  river  was  held 
to  convey  also  ten  acres  of  the  bed  of  the  river,  although 
the  estimate  of  one  hundred  and  twenty  acres  was  satisfied 
by  the  contents  of  the  land,  exclusive  of  the  bed  of  the 
river.^  A  grant  by  the  Crown  of  land  bounded  by  a  non- 
navigable  creek  has  been  held  to  pass  the  soil  of  the  creek 
ad  medium  filum  aqum,  as  the  description  of  the  boundaries 

1  Murphy  v.  Ryan,  Ir.  E.,  2  0.  App.  47;  Wishart  v.  WylUe,  1 
L.  148  ;  Mussetv.  Biirch,  35  L.  T.,  MoCJ.,  H.  L.  389  ;  Carter  v.  Mar- 
's. S.  486  ;  Sargreaves  v.  Dlddams,  cott,  4  Burr.  2162;  Beg.  v.  Inhahi- 
L.  R.,  10  Q.  B.  582.  tants  of  Landulph,  1  Moo.  &  R.  393; 

2  Orr  Jiwingv.C'olquhotm,  2  A-p^.  S.  v.  Wharton,  12  Mod.  510. 

0.  839.  *  See    Orr  Hwiny  v.  Colquhomi, 

3  TIargreavea  v.  Blddams,  L.  E.,       2  App.  C.  856. 

10  Q.  B.  682.  "  Dwyer  v.  Rich,  Ir.  E.,  4  0.  L. 

*  Bichett  V.  Morris,  L.  R.,  1  So.       424. 


Digitized  by  Microsoft® 


94 


OF    INLAND    WATERCOURSES. 


When  a  river 
changes  its 
course. 


Islands. 


in  the  grant  did  not  exclude  from  it  that  portion  of  the 
creek  which  by  the  general  presumption  of  the  law  would 
go  along  with  the  ownership  of  the  land  on  the  banks  of 
it.i 

When  a  stream  changes  its  course  by  slow  and  im- 
perceptible steps,  the  riparian  owners  are  obliged  to  accept 
the  conseqiient  alteration  in  their  boundaries ;  but  when 
the  shifting  is  sudden  and  well-marked,  the  original 
medium  filum  continues  to  be  the  border  line,  and  the 
stream  so  far  passes  entirely  within  the  land  of  the  one 
proprietor.^  Land,  therefore,  gained  gradually  and  im- 
perceptibly from  a  stream  belongs  by  accretion  to  the 
owner  of  the  adjoining  soil,  who  must  also  bear  gradual 
and  imperceptible  loss  from  the  same  cause.' 

Where,  however,  a  river  suddenly  changes  its  course, 
the  property  remains  as  before  according  to  the  former 
bounds."' 

Where  a  river  had  formerly  flowed  wholly  within  the 
lands  of  one  proprietor,  and  by  gradual  and  impercep- 
tible degrees  wore  away  its  banks,  and  approached  and 
eventually  encroached  upon  the  land  of  the  defendant,  a 
proprietor  adjoining,  it  was  held  that  as  the  former  pro- 
prietor originally  owned  the  whole  of  the  bed,  he  had  not 
lost  his  property  in  it  by  the  gradual  change  of  the  course 
of  the  river,  and  could  maintain  an  action  of  trespass 
against  the  defendant  for  fishing  on  a  strip  of  the  bed 
which  before  the  encroachment  had  been  his  (defen- 
dant's) property.'* 

Where  a  river  is  bisected  into  two  courses  by  an  island 
in  its  middle,  the  medium  filum  for  boundary  purposes  is 
that  which  bisects  the  island  ;  but  if  the  island  be  nearer 
to  one  side  than  the  other,  it  appears  that,  in  America  at 


1  Lord  T.  Commissioners  of  Si/d- 
ney,  12  Moo.  P.  C.  473.  See  also 
Crosshy  ^ . Lightoioler ,  L.  E,.,  3  Eq. 
279. 

2  Phear,  Rights  of  Water,  12  ; 
Mayor  of  Carlisle   v.    Graham,  L. 


R.,  4  Ex.  361;  Fordy.  Lacy,  7  H. 
&N.  151. 

^  See  a}itc,  p.  62  ct  scq. 

*  Ford  V.  Lacy,  7  H.  &  N.  151. 

'^  Foster  v.  Wright,  4  C.  P.  D. 
438. 
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least,  where  suoli  cases  have  been  much  considered,  no 
account  is  taken  of  the  smaller  branch — the  other  alone 
represents  the  river,  and  its  medium  filium  constitutes  the 
prima  facie  line  of  division.^  If  an  island  is  formed  by 
natural  causes,  the  property  in  it  remains  apportioned  in 
the  same  manner  as  was  before  its  appearance  the  property 
in  the  soil  on  which  it  stands.^ 

Though  the  owner  of  land  on  the  banks  of  a  non-tidal 
river  is  prima  facie  the  owner  of  half  the  bed,  yet  this  is 
but  a  presumption,  and  may  be  rebutted  f  and  it  is  clear 
upon  the  authorities  that  the  soil  of  land  covered  with 
water  may,  together  with  the  water  and  the  right  of 
fishing  therein,  be  specially  conveyed  and  appropriated  to 
a  third  person,  whether  he  have  land  or  not  on  the  borders 
thereof  or  adjacent  thereto.'' 

Though  the  soil  of  the  alveu%  of  non-tidal  rivers  is  the  Rights  of 
property  prima  facie  of  the  respective  owners  on  the  ?^^''*'°* 
opposite  sides  of  the  river,  neither  of  them  is  entitled  to 
use  it  in  such  a  manner  as  to  interfere  with  the  natural 
flow  of  the  stream,  to  the  injury  of  the  other  riparian 
owners,  or  of  any  right  of  navigation  which  has  been 
acquired  by  the  public.^  Subject  to  this  restriction  they 
are  entitled  to  protect  their  property  from  the  invasion  of 
the  water,  by  building  a  bulwark,  ripce  muniendce  causa; 
but  even  in  this  necessary  defence  of  themselves  they  are 
not  at  liberty  to  conduct  their  operations  so  as  to  do  any 
actual  injury  to  the  property  on  the  opposite  side  of  the 
river.'* 

Thoug'h  rivers  above  the  flux  and  reflux  of  the  tide  are  Eig-M  of . 
prima  facie  private  rivers,  yet  the  public  may  acquire  a  '^^"8''^  ^°'^- 
right   or   easement  to   navigate   such  waters  by  express 

1  Phear,    p.  11  ;    Angell,    Tide  App.  C.  668. 

Waters,  42.  ^  Orr  Eioinr/  v.  Colquhoun,  2  Ajjp. 

=  lb.;  Angell,  Tide  Waters,  43.  C.   839;   Sielcett  v.  Morris,  L.  R., 

=  BloomJicklY.  Johnson,  L.  E.,  8  1  So.  App.  47. 

C.  L.  104.  ^  J?if few  v.J/on'Js, «!(;;., per  Lord 

*  Marshall  v.  Tlllesivater,  3  B.  &  Chelmsford.      See  ante,    p.    73   et 

S.  732;  see  JBristoU'SY.  Cormican,  3  seq.,  and  post,  Cli.  III. 
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Obstruction 
of,  a  public 
nuisance. 


Fishery. 


grant,  or  dedication  by  immemorial  user,  ■which  presumes  a 
grant,  or  by  Act  of  Parliament.  Where  such  right  has 
been  acquired,  the  obstruction  of  it  is  a  public  nuisance 
and  indictable  in  the  same  way  as  it  is  in  tidal  rivers. 

This  right  of  navigation  is  simply  a  right  of  way, 
similar  to  the  right  the  public  have  to  passage  along  a 
public  road  or  footpath — a  right  for  those  persons  who  may 
require  the  use  of  it  to  pass  as  fully  and  freely  and  as 
safely  as  they  have  been  wont  to  do.^  From  this  it  would 
appear  that  this  easement  differs  from  the  public  right  of 
navigation  in  the  sea  and  tidal  waters :  for  whereas,  in  the 
latter,  the  right  is  a  right  unlimited  to  pass  in  all  parts  of 
the  channel,  at  all  times,  and  in  all  species  of  vessel  f  in 
the  former,  the  right  would  seem  to  be  limited  to  the 
extent  of  the  grant  or  user  proved. 

The  public  who  have  acquired  the  right  to  navigate  on 
an  inland  water  have  no  right  of  property  in  the  bed.' 
This  right  of  navigation  does  not  carry  with  it  the  right  of 
public  fishery;  for  it  has  been  held  that  neither  in  the  case 
where  a  non-tidal  river  has  been  navigated  from  time  im- 
memorial,* nor  in  the  case  where  a  river  has  been  made 
navigable  by  Act  of  Parliament,'*  has  the  Crown  any  right 
to  the  soil,  or  the  public  to  the  fishery,  which  still  remains 
private. 

It  appears  that  the  king  has  an  interest  of  jurisdiction 
to  reform  and  punish  nuisances  in  all  rivers,  whether  fresh 
or  salt,  that  are  a  common  passage  not  only  for  ships  and 
great  vessels,  but  also  for  smaller,  as  barges  and  boats,  to 
reform  the  obstruction  or  annoyance  that  are  therein  to 
such  common  passage.*^ 

The  right  of  fishery  being  a  right  of  property,  the  pre- 


'  Orr  Eifing  Y.Colquhoun,  2  App. 
C.  839. 

2  Jt.Y.Sandall,Ca,T.&  M.  496,  per 
Wightman,  J. 

^  Orr  JSwing  v.  Colquhouii,  supra. 

■*  Murphy  y.Eyan,  Ir.  Il.,2  C.  L. 
68. 


*  Jlargreaves  v.  Diddams,  L.  B., 
10  Q.  B.  682  ;  Miisset  v.  JStirch,  35 
L.  T.,N.  S.  486. 

"  Hale  de  Jure  Maris,  c.  2  ; 
Williams  v.  JJ'Ucoi,  8  A.  &  E.  333, 
per  Lord  Deuman,  C.  J. 
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sumption  is  that  each,  owner  of  land  abutting  on  a  non-tidal 
stream  has  the  right  of  fishing  in  front  of  his  land^  usque 
ad  medium  filum  aqicce ;  and  where  a  man  possesses  land  on 
both  sides  of  the  water,  he  has  the  sole  right  of  fishing. 

"  According  to  the  well-established  principles  of  the  com- 
"  mon  law,"  says  O'Hagan,  J.,  "  the  proprietors  on  either 
"  side  of  a  river  are  presumed  to  be  possessed  of  the  bed 
"  and  soil  of  it  moietively  to  a  supposed  line  in  the  middle, 
"  constituting  their  legal  boundary,  and  being  so  pos- 
"  sessed  hare  an  exclusive  right  to  the  fishery  in  the 
"  water  which  flows  above  their  respective  territories."^ 
This  presumption,  as  has  been  said,  holds  good  in  private 
rivers,  though  subject  to  the  public  right  of  navigation,  and 
a  claim  by  the  public  to  fish  in  such  water  has  been  held 
such  a  claim  as  cannot  exist  at  law.' 

If  the  lord  of  a  manor  would  intrude  his  claim,  he  must 
make  it  out  by  evidence  of  his  own, — as  by  deed.  But  the 
presumption  that  a  several  fishery  passed  to  the  lord  as 
appurtenant  to  a  manor  under  a  deed  is  rebutted  by  proof 
that  before  the  date  of  the  deed  the  owners  of  land  within 
the  manor  had  the  right  of  free  fishery.* 

The  owner  of  land  on  a  river  may  grant  the  right  of 
fishing  to  another — either  exclusively,  in  which  case  the 
fishing  is  called  a  several  fishery,  or  not  excluding  himself, 
in  which  case  it  would  be  called  a  free  fishery.  In  both 
cases  the  fishery  is  an  incorporeal  hereditament,  and  can 
only  pass  by  deed^.  A  valid  licence  to  fish  exclusively  for 
a  time  certain,  even  for  an  hour,  must  be  by  deed." 
Where  a  man  has  a  several  fishery,  the  presumption  is 
that  he  has  also  the  soil.' 

1  Lamb  Y.NewUggen,  1  Car.  &  K.  4  B.  &  S.  585. 

549  ;  Hale  de  Jure  Maris,  1.  *  Lamb  v.  Newbiggen,   1  Car.  & 

^  Murphy  v.  Ryan,  Ir.  E.,  2  Ch.  K.  549.     See  also   Grand  Junction 

148.     See  also  Mayor  of  Carlisle  v.  Canal  y.  Ashby,  7  H.  &  N.  403. 

Graham,  L.   E.,  4   Ex.   361,   and  ^  Duhe  of  Somerset  v.  Fogwell,  5 

Bristouie  Y.Cormican,  L.  R.,  3  App.  B.  &  C.  875. 

C.  641.  =  Solford  v.   Bailey,    18    Q.   B. 

'  Sargreaves  v.  Diddams,  L.  E.,  426. 


10  Q.  B.  587  ;  Musset  v.  Burch,  35  '  See  post,    Marshall    v 

L.T.,K.  S.  486;  Hudson  Y . McCrae,       water  Co.,  3  B.  &  S.  732;  Bloom- 

C.  H 
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Lakes  and  Pools. 

Definition.  A  pool  is  defined  by  CalMs  as,  "  a  mere  standing  water, 

"with  no  current  at  all;"  and  is  distinguished  from  a 
pond  as  being  a  work  of  nature,  and  not  of  art.^ 

"  A  pond,"  says  Angell,  "  is  a  lake  of  small  size.  The 
"  outlet  of  a  lake  may  be  a  river,  but  the  lake  does  not 
"  lose  its  distinctive  character,  because  there  is  a  current 
"  in  it  for  a  certain  distance  tending  towards- its  outlet."^ 

OwnersMp  of  It  does  not  appear  that  by  the  English  law  there  is  any 
difference  as  to  the  ownership  of  the  soil  between  land 
covered  with  still  and  running  water,  except  perhaps  in 
the  case  of  large  inland  lakes  or  seas,  where  the  rule  that 
the  adjoining  riparian  owner  is  owner  ad  medium  filum 
aquce,  might  cause  inconvenience.  Where,  therefore,  a 
lake  or  pool  lies  wholly  within,  and  is  surrounded  by,  a 
manor  or  estate,  the  presumption  is,  that  the  owner  of  the 
manor  or  estate  is  also  the  owner  of  the  soU  of  the  lake; 
and  where  the  boundary  of  two  properties  passes  along 
the  pool,  it  is  taken  to  coincide  with  the  medium  filum 
of  the  pool ;  although,  of  course,  it  may  be  proved  ex- 
pressly to  have  some  other  direction.^ 

In  large  With  regard  to  the  large  inland  lakes  in  this  country, 

lakes^''  ®  the  law  seems  less  settled,  though  several  modern  cases 
have  removed  much  of  the  doubt  hitherto  felt  with  regard 
to  them.  In  the  case  of  Bristow  v.  Cormican,^  the  House 
of  Lords  have  held  that  the  Crown  has  no  dejure  right  to 
the  soil  and  fisheries  of  large  non-tidal  navigable  lakes, 
such  as  Lough  Neagh  in  Ireland ;  Cairns,  L.  C,  remarking 
that  he  was  not  aware  of  any  rule  which  would  7;r/;«a /awe 
connect  the  soil  or  fishing  with  the  Crown,  or  disconnect 
them  from  the  private  ownership  either  of  riparian  pro- 
prietors or  others.     So  far  the  case  is  clear,  but  it  is  left  in 

field  T.  Johnson,  Ir.  B.,  8   0.  L.  =  Phear,  Eights  of  Water,  p.  1. 

105.     As  to  Pishery,  see  post,  di.  See  "Woolrych,  p.  121. 

VI.  *  3App.  0.641.  As  to  Amerioaji 

>  CaUis  on  Sewers,  p.  82  ;  Wool-  law,   see   AngeU's   Watercourses, 

ryot  on  Sewers,  p.  80.  5  41. 

-  Angell  on  Watercourses,  p.  8. 
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doubt  whetlier  the  presumption  of  ownership  ad  medium 
filum  aquce,  which  exists  with  regard  to  owners  of  land  on 
the  banks  of  non-tidal  streams  of  running  water,  exists 
also  on  large  navigable  lakes.  In  the  judgment  of  Lord 
Blackburn  this  question  is  touched  upon,  and  though  the 
particular  point  was  not  necessary  for  the  decision  of  the 
case,  it  may  be  well  to  cite  at  some  length  the  words  of  the 
very  learned  lord.  "  The  property  in  the  soil  of  the  sea 
"  and  estuaries,  and  of  rivers  in  which  the  tide  ebbs  and 
"  flows,  is  prima  facie  of  common  right  vested  in  the 
"  Crown,  but  the  property  of  dry  land  is  not  of  common 
"  right  in  the  Crown.  It  is  clearly  and  uniformly  laid 
"  down  in  our  books,  that  where  the  soil  is  covered  with 
"  water,  forming  a  river  in  which  the  tide  does  not  flow, 
"  the  soil  does  of  common  right  belong  to  the  owners  of 
"the  adjoining  land;  and  there  is  no  case  or  book  of 
"  authority  to  show  that  the  Crown  is  of  common  right 
"  entitled  to  land  covered  by  water,  where  the  water  is  not 
"  running  water  forming  a  river,  but  still  water  forming  a 
"  lake.  In  Marshall  v.  The  TJlle&water  Steam  Navigation 
"  Co.,^  it  is  true  that  Mr.  Justice  Wightman,  in  delivering 
"  the  judgment  of  the  majority  of  the  Queen's  Bench,  says, 
" '  Whether  the  soil  of  lakes,  like  that  of  fresh  water  rivers, 
"'  primd  facie  belongs  to  the  owners  of  the  land  or  of  the 
" '  manors  on  either  side  ad  medium  filiim  aquce,  or  whether 
" '  it  belongs  prima  facie  to  the  king  in  right  of  his  preroga- 
" '  tive,^  it  is  not  ia  this  case  necessary  to  determine ;  for  it 
'"is  clear  upon  the  authorities  that  the  soil  of  land  covered 
" '  with  water  may,  together  with  the  water  and  the  right 
'"of  fishing  therein,  be  specially  appropriated  to  a  third 
" '  person,  whether  he  has  land  or  not  on  the  borders 
" '  thereof,  or  adjacent  thereto.'  This  is  the  only  case  cited, 
"  and,  as  far  as  I  can  find,  the  only  case  which  exists 
"  where  there  is  even  a  suggestion  that  the  Crown  of 
"  common  right  is  entitled  to  the  soil  of  lakes.     Neither 

'  Ibid.  p.  665.  '^  Com.  Dig.  Prerogative  (D.  50) ; 

Hale  de  Jure  Maris,  c.  19. 

H   2 
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"  the  passage  in  Comyns,  nor  that  in  Hale  de  Jure  Maris, 
"  cited  hy  Mr.  Justice  Wightman,  gives  any  countenance 
"  to  such  a  doctrine.  But  it  does  appear  that  the  learned 
"  judge  did  not  think  that  the  law  as  to  land  covered  by 
"  still  water  was  so  clearly  settled  to  be  the  same  as  the 
"  law  as  to  land  covered  by  running  water,  as  to  Justify 
"  him  in  unnecessarily  deciding  that  it  was  the  same ;  I 
"  own  myself  to  be  unable  to  see  any  reason  why  the  law 
"  should  not  be  the  same,  at  least  where  the  lake  is  so 
"  small,  or  the  adjoining  manor  so  large,  that  the  whole 
"  lake  is  included  in  one  property.  Whether  the  rule 
"  that  each  adjoining  proprietor,  where  there  are  several, 
"  is  entitled  usque  ad  medium  filuih  aqim  should  apply  to  a 
"  lake,  is  a  difEerent  question.  It  does  not  seem  con- 
"  venient  that  each  proprietor  of  a  few  acres  fronting  on 
"  Lough  Neagh,  should  have  a  piece  of  the  soQ  of  the 
"  lough,  many  miles  in  length,  tacked  on  to  his  frontage." 
In  America  this  question  has  been  of  more  importance 
than  in  this  country,  but  the  decisions  of  the  different 
States  vary  considerably;  and  with  regard  to  the  great 
lakes,  the  question  has  been  considered  more  in  a  terri- 
torial and  natural,  than  in  a  legal  point  of  view.^  In  this 
country  there  are  but  few  cases  on  the  subject.  In  the 
case  of  Lord  v.  Commissioners  of  Sydney,  cited  before,  it 
was  held  that  a  grant  by  the  Crown  of  lands  bounded  by 
a  non-navigable  creek  passed  the  soil  usque  ad  medium 
filum  aquce} 

In  Bloomfield  v.  Johnson,^  the  Irish  Court  of  Exchequer 
Chamber,  reversing  the  judgment  of  the  Court  of  Com- 
mon Pleas,  has  held  that  a  grant  from  King  James  I., 
who  was  the  owner  of  the  whole  soil  and  bed  of  Lough 
Erne,  of  lands  adjacent  to  the  lake,  with  certain  islands 
in  it,  and  also  a  free  fishery  in  the  lakes,  and  all  waters, 

'  See  per  Dowse,  B., in  the  same  Angell  on  Tide  Waters,  p.  76. 

case  in  the  Irish  Court  of  Exohe-  ^  12  Moo.  P.  0.  473.     See  ante 

quer,  Ir.  R.,   10  C.   L.  412,    and  pp.  71,  72.                                          ' 

per  Whiteside,  C.  J.,  in  Bloomfield  ^  Ii-.  K.,  8  C.  L.  89. 
V.    Johnson,  Ir.    R.,    8  C.  L.  89; 
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watercourses,  fisheries,  &c.  within  the  same,  did  not  pass  the 
soil  of  the  lake,  distinguishing  the  ease  from  that  of  Lord  v. 
Commissioners  of  Sydney,  on  account  of  the  size  and  naviga- 
bility of  the  lake ;  and  Fitzgerald,  B.,  was  of  opinion  that, 
assuming  that  the  presumption  that  by  a  grant  of  lands 
adjacent  to  a  fresh  water  river  (the  grantees  being  the 
owners  of  the  soil  of  the  river)  the  soil  of  the  river  passes 
ad  medium  filum  aqim,  applied  to  such  lakes  as  Lough  Erne, 
the  grant  of  a  free  fishery  when  a  several  and  exclusive 
fishery  might  have  been  granted  was  sufficient  to  rebut 
the  presumption  that  the  soil  was  intended  to  pass  ad 
medium  filum  aqum.  In  Marshall  v.  Ullesivater,  the  plain- 
tiff, who  proved  a  grant  to  him  of  a  several  and  exclusive 
fishery  in  the  Lake  of  Ulleswater,  was  held  on  that  account 
to  be  the  owner  of  the  soil  of  the  lake;  the  majority  of  the 
Court,  however,  expressing  a  doubt  whether  the  soil  of 
lakes,  like  fresh  water  rivers,  belonged  2^rimd  facie  to  the 
adjoining  owners  or  to  the  Crown.^ 

There  seems  no  doubt  but  that  the  public  may  acquire  Navigation. 
a  right  of  navigation  in  a  non-tidal  lake  ia  the  same  way 
as  on  a  non-tidal  river.^ 

In  pools  and  small  non-navigable  lakes,  the  right  of  Pishing, 
fishing  of  course  helongs  primd  facie  to  the  riparian  owners 
ad  medium  filum  aquce.  It  seems  somewhat  doubtful,  how- 
ever, whether  this  presumption  extends  to  large  navigable 
lakes,  or  whether  a  public  right  of  fishery  may  not  exist 
in  such  waters.  The  Irish  Court  of  Exchequer  Chamber 
have  held,  in  the  case  of  Bloomfield  v.  Johnson,^  that  the 
public  right  of  fishery  cannot  exist  ia  non-tidal  navigable 
lakes ;  and  in  the  subsequent  case  of  Bristow  v.  Conniean,^ 
the  Irish  Court  of  Exchequer  held  that  they  were  bound 
by  this  decision;    but  the  judges  in  this  case,  both  in 

^  3  B.  &  S.  732.     See  also  Jieg.  Cormican,  3  App.  C.  641 ;  Marshall 

V.    Barrow,    34  Justice   of    Peace,  v.  Ulleswater  Co.,  L.  R.,  7   Q.  B. 

p.  53.  582  ;  azidpost,  Ch.  VII. 

2  See  Marshall  v.  Ulhstoaier  Co.,  ^  Ir.  E.,  8  Ch.  68. 

3  B.  &  S.  732;  BloomfeMY.  John-  ■>  Ir.  R.,  10  0.  L.  398,  412. 
son,  Ir.  R.,  8  C.  L.  68  ;  Bristow  v. 
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the  Court  of  Exchequer  and  in  the  Court  of  Exchequer 
Chamber,  strongly  dissented  from  this  view  of  the  law, 
though  without  overruling  it.  The  case  went  to  the 
House  of  Lords  on  another  ground ;  and  their  lordships, 
though  not  deciding  the  point,  seem  douhtful  as  to  whether 
the  decision  in  Bloomfield  v.  Johnson  could  be  supported.^ 


Ownership  of 
soil  of. 


Artificial  Watercourses. 

We  have  spoken  hitherto  exclusively  of  natural  bodies 
of  water  flowing  ex  jure  natural  from  the  earth;  but  it  is 
necessary  to  add  a  few  words  with  regard  to  watercourses 
which  owe  their  existence  to  ai-tificial  means.     Where  an 
artificial  watercourse  is  made  by  a  man  on  his  own  land, 
of  coxorse  no  question  as  to  the  ownership  of  the  soil  of 
it,  or  the  rights  over  it,  can  arise ;   but  the  case  will  be 
different  where  such  a  watercourse  is  made  on  the  land  of 
another.     In  such  a  case  the  right  to  the  watercourse  can 
only  be  created  by  grant  or  by  long  continued  enjoyment, 
from  which  the  existence  of  a  former  grant  may  be  reason- 
ably presumed,^  or  by  Act  of  Parliament.'     "  A  grant  of 
'  a  watercourse  in  law  may,"  says  Jessel,  M.  E.,  "  mean 
'  one  of  three  things,  especially  when  coupled  with  other 
'  words.     It  may  mean  the  easement,  or  the  right  to  the 
'  running  of  water ;  and  it  may  mean  the  channel,  pipe 
'  or  drain  which  contains  the  water;  and  it  may  mean  the 
'  land  over  which  the  water  flows.     Which  it  does  mean 
'  must  be  shown  by  the  context ;  and  if  there  is  no  con- 
'  text,  I  apprehend  that  it  would  not  mean  anything  but 
'  the  easement  or  right  to  the  flow  of  the  water."*     The 
right,  therefore,   to   the   ownership  of   the   bed   of   such 
watercourses  depends  entirely  on  the  words  of  the  instru- 
ment which  creates  them,  interpreted  according  to  the 


1  3  App.  Gas.  641.  See  also 
Seg.  V.  Barmv,  34  Just,  of  Peace, 
53  ;  and  post,  Ch.  VI. 

^  See  Mameshur  Singh  v.  KoonJ 
Behari  PatUicJc,  4  App.  Caa.  121. 


^  See  Mason  v.  Shrnoshiry  Sail- 
way,  L.  K.,  6  Q.  B.  686,  per 
Cockbum,  C.  J. 

*  Taylor  v.  Si.  Helens,  6  Ch.  D. 
(C.  A.)  264. 
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usual  rules  of  construction.^  The  most  important  of  these 
artificial  watercourses — viz.  canals,  sewers,  and  waterworks 
— are  wholly  the  creatures  of  statute ;  and  the  rights  of 
property  in  them  of  course  depend  on,  and  are  regulated 
in  each  case  by,  the  individual  statute  to  which  it  owes  its 
origin,  and  by  those  statutes  which  apply  to  such  works 
generally.  The  full  consideration  of  such  artificial  water- 
courses will  be  given  in  a  later  chapter.^ 

'  Badijer  v.  I'orJcshire  Sail.  Co.,  5       rights  in  artificial  ■watercourses,  see 
Jur.,  N.  S.  459.  Ch.  IV. 

-  See  post,  Ch.  V. ;   and  as  to 
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OHAPTEE  III. 

OF  NATURAL  BIGHTS  OF  WATER,  AND  THEREIN  OF  THE 
DUTIES  OF  RIPARIAN  OWNERS. 


Riparian 
rights  gene- 
rally. 


Founded  on 
the  right  of 
access  to  the 
stream. 


Natural  Rights  and  Duties  of  Riparian  Owners. 
Hitherto  we  liave  treated  almost  exclusively  of  the 
ownership  of  the  soil  over  which  water  flows,  and  of  those 
rights  incident  to  and  arising  out  of  the  ownership  of  such 
soil.  In  the  present  Chapter  we  purpose  to  consider  what 
are  usually  termed  riparian  rights,  or  rights  of  proprietors 
of  land  on  the  banks  of  streams,  arising,  strictly  speaking, 
not  from  the  ownership  of  the  bed  over  which  the  water 
flows,  but  from  the  right  of  access  which  such  proprietors 
have  to  the  water.  In  the  case  of  non-tidal  waters,  where 
the  owner  of  land  on  the  banks  is  prima  facie  owner  of 
half  the  bed,  this  may  appear  a  fine-drawn  distinction ; 
but  on  the  banks  of  tidal  waters,  where  the  ownership  of 
the  bed  is  prima  facie  in  the  Crown,  the  distinction  will  be 
manifest, — as  the  origin  of  such  rights  cannot  be  referred 
to  ownership  of  the  bed. 

"  With  respect  to  the  ownership  of  the  bed  of  the 
"  river,"  says  Lord  Selborne  in  Lyon  v.  Fishmongers' 
Company^  "  this  cannot  be  the  natural  foundation  of 
riparian  rights  properly  so  caUed,  because  the  word 
'  riparian  '  is  relative  to  the  bank,  and  not  to  the  bed,  of 
the  stream  ;  and  the  connection,  when  it  exists,  of 
property  on  the  bank  with  property  in  the  bed  of  the 
stream  depends  not  upon  nature,  but  on  grant  or 
presumption  of  laAV.     In  some  tidal  navigable  rivers  (as 

'  1  App.  Gas.  683. 
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"  the  Severn),  parts  of  the  bed  of  the  tidal  stream  belong 
"  to  riparian  owners ;  and  it  appears  from  Mr.  AngeU's 
"  book  (often  quoted  ia  our  Courts),  that  in  Pennsylvania 
"  and  Alabama,  States  whose  jurisprudence  is  founded 
"  generally  on  English  law,  the  whole  property  in  the 
"  beds  of  large  non-tidal  navigable  rivers  is  in  the  State. 
"  The  title  to  the  soil  constituting  the  bed  of  a  river  does 
"  not  carry  with  it  any  exclusive  right  of  property  in  the 
"  running  water  of  the  stream,  which  can  only  be  appro- 
"  priated  by  severance,  and  which  may  be  lawfully  so 
"  appropriated  by  everyone  having  a  right  of  access 
"  to  it." 

The  principles  of  law  to  be  hereafter  stated  apply  to  all  Only  exist  as 
watercourses  flowing  in   a  certain  and  definite  channel,  flowino-  in  a 
whether  above  or  below  ground ;    for  if  the  course  of  a  defined 

^  cnannel. 

subterranean  stream  be  well  known,  the  rights  with 
regard  to  it  will  be  the  same  as  if  it  had  been  wholly 
above  ground.  But  waters,  whether  above  or  below 
ground,  having  no  certain  course  or  defined  limits,  such  as 
those  merely  percolating  through  the  strata  of  the  earth, 
and  those  difEused  over  its  surface,  are  not  watercourses, 
nor  are  they  subject  to  the  law  of  watercourses.^  The  law 
relating  to  percolating  water,  and  water  without  a  defined 
course,  will  be  considered  at  the  end  of  this  Chapter. 

It  is  manifest  that  the  property  of  riparian  owners  may  Eights  on 
exist  on  the  banks  of  tidal  navigable  rivers  as  well  as  on  no^'.^avi!  ^""^ 
non-navigable  streams.     Riparian  owners  on  the  former  gable  rivers 
have  similar  rights  and  natural  easements  to  those  belong-  -(vhere  con- 
ing to  riparian   proprietors  above  the  flow  of    the  tide,  *''°jj?'^V 
imderlying  and  controlled,  though  not  extinguished,  by  of  navigation, 
the  public  right  of   navigation.^      This  latter  right  the 
proprietor  on  a  navigable  river  enjoys,  "  superadded  to 
"  his  riparian  rights."     His  riparian   rights   are  subor- 
dinated to  the  public  right  "  in  this  respect,  that  whereas 

'  Chasemore  v.  Richards,  7  H.  L.  tion  of  a  "Watercourse,"  see  ante, 

349;    Acton  v.  Blundell,   12  M.   &  p.  31. 

W.  324  ;  Dickenson  v.  Grand  June-  ■  Lyon  v.  Fishmongers''  Company, 

tion  Canal,  7  Ex.  282.     For  defini-  1  App.  Cas.  662. 
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Contact  neces- 
sary. 


In  tidal  rivers. 


Natural  right 
to  water  not 
an  easement. 


Artificial 
watercourses. 


"  in  a  non-navigable  river  all  the  riparian  owners  might 
"  combine  to  divert  or  pollute  or  diminish  the  stream ;  in  a 
"  navigable  river,  the  public  right  of  navigation  would 
"  intervene  and  prevent  this  being  done."  ^ 

"  It  is  of  course,"  says  Lord  Selbome,^  "  necessary  to 
"  the  existence  of  such  riparian  rights  that  the  land 
"  should  be  in  contact  with  the  flow  of  the  stream,  but 
"  lateral  contact  is  as  good  Jure  natural  as  vertical,  and  not 
"  only  the  word  'riparian,'  but  the  best  authorities,  such  as 
"  Miner  v.  Gihnour,^  and  Lord  Wensleydale  in  Chasemore 
"  V.  Richards,'^  state  the  doctrine  in  terms  which  point  to 
"  lateral  contact  rather  than  vertical.  It  is  true  that  the 
"  bank  of  a  tidal  rivei-,  of  which  the  foreshore  is  left  bare 
"  at  low  water,  is  not  always  in  contact  with  the  flow  of 
"  the  stream,  but  it  is  in  such  contact  for  a  great  part  of 
"  every  day  in  the  ordinary  and  regular  course  of  nature, 
"  which  is  an  amply  sufficient  foundation  for  a  natural 
"  riparian  right." 

A  watercourse  may  be  either  natural  or  artificial,  and 
the  rights  of  the  riparian  proprietors  on  the  banks  thereof 
are  in  the  one  case  a  corporeal,  and  in  the  other  an 
incorporeal  right.  The  right  to  the  use  of  the  flow  of  the 
water  in  its  natural  coui'se,  and  to  the  momentum  of  its 
faU  on  the  land  of  the  proprietor,  is  not  what  is  called  an 
easement,  because  it  is  inseparably  connected  with  and 
inherent  in  the  property  in  the  land :  it  is  parcel  of  the 
inheritance,  and  passes  with  it.^ 

Where  a  stream  is  artificial,  that  is,  does  not  arise 
ex  jure  naturm  from  the  soil,  or  flows  in  channel  cut  by 
artificial  means  through  the  lands  of  adjoining  proprietors, 
the  rights  of  such  proprietors  are  not  prima  facie  the  same 
as  those  of  proprietors  on  the  banks  of  natural  streams. 


^  Lyon  V.  Fishmongers'  Company, 
1  App.  Cas.  662,  per  Lord  Cairns, 
L.  C.  Compare  Orr  Ewiny  v.  Colqu- 
lioim,  2  App.  Cas.  656. 

^  Lym^  v.  Fishmongers'  Company, 
1  App.  Cas.  683. 


3  12  Moo.  P.  C.  131. 

^  7  H.  L.  C.  349. 

"  AngeU  on  "Watercourses,  pp. 
96,  98;  Woolrycli  on  Waters,  p. 
146. 
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The  mutual  rights  of  the  parties  in  such  cases  are  not 
natural,  but  acquired  rights,  and  are  dependent  for  their 
existence  entirely  on  the  words  of  the  grants  hy  which 
they  have  been  acquired,  or  on  the  nature  of  the  user, 
which  can  be  proved  if  the  claim  is  by  prescription.^  A 
watercourse,  however,  though  an  artificial  one,  may  have 
been  made  under  such  circumstances  as  to  confer  all  such 
rights  as  a  riparian  owner  would  have  had  in  the  case 
of  a  natural  stream.^  Moreover,  the  national  rights  to  Acquired 
water  are  liable  to  be  abridged,  enlarged  or  modified  in  ° 
many  ways  by  grant  or  j)rescription.  Thus,  a  right  may 
be  acquired  to  throw  back  upon  the  land  of  the  proprietor 
higher  up  the  stream  the  water  which,  unless  so  reflected, 
would  by  the  force  of  gravity  pass  from  it ;  or  to  discharge 
the  water  upon  the  land  lying  lower  down  the  stream 
rather  injured  in  quality,  or  with  a  degree  of  force  greater 
or  less  than  the  natural  current.'  All  such  acquired  rights 
are  termed  easements.  It  is  purposed  in  the  present 
chapter  to  consider  the  natural  rights  of  water  only, 
leaving  to  a  subsequent  chapter  all  acquired  rights.^ 

"The  subject  of  right  .to  streams  of  water  flowing  on  Eights  in  na- 
"  the  surface,"  says  Lord  Wensleydale,^  "  has  been  of  late  *'^^^^  streams, 
"  years  fully  discussed,  and,  by  a  series  of  carefully  con- 
"  sidered  judgments,  placed  upon  a  clear  and  satisfactory 
"  footing.     It  has  been  settled  that  the  right  to  the  enjoy-  not  founded 
"  ment  of  a  natural  stream  of  water  on  the  surface  ex  jure 
"  naturcB  belongs  to  the  proprietor  of  the  adjoining  lands, 
"  as  a  natural  incident  to  the  right  to  the  soil  itself ;  and 
"  that  he  is  entitled  to  the  benefit  of  it,  as  he  is  to  all  the 
"  other  advantages  belonging  to  the  land  of  which  he  is 

'  Phear,   Eia-lits  of  Water,   p.  ments,  p.  53. 

39.  *  Post,  Ch.  IV. 

-  See  post,  Wood  v.  IVaiid,  3  Ex.  *  Chasemore  v.  Richards,  7  H.  L. 

748  ;  Sutcliffe  v.  Booth,  i  Jur.,  N.  382.     See  also  Emirey  t.  Oioen,  G 

S.  1057.  Ex.    353 ;    Sampson  t.  Sodd'mot,  1 

3  Sampson  v.  Boddinot,  1   C.  B.,  C.  B.,  N.  S.  690;  Mason  v.  Sill,  5 

N.  S.  p.  611.     See  G-ale  on  Ease-  B.  &  A.  1;  Wright  v.  Eoward,  S. 

ments,  p.  270  ;  Goddard  on  Ease-  &  St.  190. 


on  occupancy. 


Digitized  by  Microsoft® 


108 


OF    NATURAL   EIGHTS   OF   WATEE. 


"  the  owner.  He  has  the  right  to  have  it  come  to  him  in 
"  its  natural  state,  in  flow,  quantity  and  quality,  and  to 
"  go  from  him  without  obstruction,  upon  the  same  prin- 
"  ciple  that  he  is  entitled  to  the  support  of  his  neighbour's 
"  soil  for  his  own  in  its  natural  state.  His  right  no  way 
"  depends  on  prescription  or  the  presumed  grant  of  his 
"  neighbour." 

It  was  at  one  time  contended  that  a  title  to  the  use 
of  running  water  was  not  a  right  of  property ;  but  that 
water  was  puhlici  juris,  and,  as  such,  the  right  to  use  it 
could  only  be  acquired  by  occupancy.  This  view  seems 
to  have  been  favoured  by  Blackstone,^  and  there  are  dicta 
in  some  of  the  earlier  cases^  to  the  effect  that  by  the  law 
of  England  the  possessor  who  first  appropriates  any  part 
of  water  flowing  through  his  land  to  his  own  use,  has 
a  right  to  use  so  much  as  he  has  appropriated  as  against 
the  world.  The  cases  of  Mason  v.  Sill  and  Emhrey  v. 
Owen  have  now,  however,  finally  negatived  this  conten- 
tion. 
Mason  v.  Sill.  In  Mason  v.  Hill,^  Lord  Denman,  delivering  the  judg- 
ment of  the  Court  of  King's  Bench,  says,  "  The  proposi- 
"  tion  for  which  the  plaintiffs  contend  is  that  the  possessor 
"  of  land,  through  which  a  natural  stream  runs,  has  a 
"  right  to  the  advantage  of  that  stream  flowing  in  its 
"  natural  course,  and  to  use  it  when  he  pleases  for  any 
"  purpose  of  his  own,  not  inconsistent  with  a  similar  right 
"  in  the  proprietors  of  the  land  above  and  below ;  that 
"  neither  can  any  proprietor  above  diminish  the  quantity 
"  or  injure  the  quality  of  water  which  would  otherwise 
"  descend,  nor  can  any  proprietor  below  throw  back  the 
"  water  without  his  licence  or  grant ;  and  that  whether  the 
"  loss  by  diversion  of  the  general  benefit  of  such  stream  be 
"  or  be  not  such  an  injury  in  point  of  law  as  to  sustain 
"  an  action  without  some  special  damage,  yet  as  soon  as 


1  2  Black.  Com.  402. 

-   Williams  v.  Moreland,  2  B. 


C.  913;  Liqginsv.Lige,  7Bmg.  692. 
3  6  B.  &  A.  1. 
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"  the  proprietor  of  land  has  applied  it  to  some  purposes  of 
"  utility,  or  is  prevented  from  so  doing  by  the  diversion, 
"  he  has  a  right  of  action  against  the  person  diverting. 
"  The  proposition  of  the  defendant  is,  that  the  right  to 
"  flowing  water  is  puhlici  jiiri-i,  and  that  the  first  person 
"  who  can  get  possession  of  the  stream  and  apply  it  to  a 
"  tiseful  purpose,  has  a  good  title  to  it  against  all  the 
"  world,  includhig  the  proprietor  of  the  land  below,  who 
"  has  no  right  of  action  against  him  unless  such  proprietor 
"  has  already  applied  the  stream  to  some  useful  purpose 
"  also,  with  which  the  diversion  interferes ;  and  in  default 
"  of  his  having  done  so,  may  altogether  deprive  him  of  the 
"  benefit  of  the  water.  The  position  that  the  first  occupant 
"  of  running  water  for  a  beneficial  purpose,  has  a  good 
"  title  to  it,  is  perfectly  true  in  this  sense,  that  neither  the 
"  owner  of  the  land  below  can  pen  back  the  water,  nor  the 
"  owner  of  the  land  above  divert  it  to  his  prejudice.  In 
"  this,  as  in  other  cases  of  injuries  to  real  property,  pos- 
"  session  is  a  good  title  against  a  wrongdoer,  and  the 
"  owner  of  the  land  who  applies  the  stream  that  runs 
"  through  it  to  the  use  of  a  mill  newly  erected,  or  other 
"  purposes,  if  the  stream  is  diverted  or  obstructed,  may 
"  recover  for  the  consequential  injury  to  the  miU ;  The 
"  Earl  of  Rutland  v.  Boioler}  But  it  is  a  very  different 
"  question  whether  he  can  take  away  from  the  owner  of 
"  the  land  below,  one  of  its  natural  advantages,  which  is 
"  capable  of  being  applied  to  profitable  purposes,  and 
"  generally  increases  the  fertility  of  the  soil  even  when 
"  unapplied,  and  deprive  him  of  it  altogether  by  antici- 
"  pating  him  in  its  application  to  a  useful  purpose.  If 
"  this  be  so,  a  considerable  part  of  the  value  of  an  estate, 
"  which,  in  manufacturing  districts  particularly,  is  much 
"  enhanced  by  the  existence  of  an  unappropriated  stream 
"  of  water  with  a  fall,  within  its  limits,  might  at  any  time 
"  be  taken  away ;  and  by  parity  of  reasoning,  a  valuable 

>  Palmer,  290. 
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"  mineral  or  brine  spring  might  be  abstracted  from  the 
"  proprietor  in  whose  land  it  arises,  and  converted  to  the 
"  profit  of  another.  We  think  that  this  proposition  has 
"  originated  in  a  mistaken  view  of  the  principles  laid 
"  down  in  the  decided  cases  of  Bealey  v.  Sluiw^  Saunders 
"  V.  Newman,^  Williams  v.  Moreland?  It  appears  to  us 
"  also  that  the  doctrine  of  Blackstone  and  the  dicta  of 
"  learned  judges,  both  in  some  of  those  and  in  the  case 
"  of  Cox  V.  Matlieics,^  have  been  misconceived."  The 
learned  judge  proceeds  to  discuss  the  above  cases,  and  the 
passage  in  Blackstone,^  and  the  Eoman  law^  on  the 
subject,  and  then  continues,-  at  p.  24 :  "  From  these 
"  authorities,  it  seems,  that  the  Eoman  law  considered 
"  running  water,  not  as  bonum  vacans,  in  which  any 
"  one  might  acquire  a  property,  but  as  public  or  common, 
"  in  this  sense  only,  that  all  might  drink  of  it,  or  apply  it 
"  to  the  necessary  purposes  of  supporting  life ;  and  that 
"  no  one  had  any  property  in  the  water  itself,  except  in 
"  that  particular  portion  which  he  might  have  abstracted 
"  from  the  stream,  and  of  which  he  has  the  possession ; 
"  and  during  the  tinie  of  such  possession  only.  We 
"  think  that  no  other  interpretation  ought  to  be  put 
"  upon  the  passage  in  Blackstone,  and  that  the  dicta  of  the 
"  learned  judges  above  referred  to,  in  which  water  is  said 
"  to  he  piiblici  juris,  are  not  to  be  understood  in  any  other 
"  than  this  sense ;  and  it  appears  to  us  that  there  is  no 
"  authority  in  our  law,  nor,  as  far  as  we  know,  in  the 
"  Eoman  law  (which,  however,  is  no  authority  in  ours), 
"  that  the  first  occupant  (though  he  may  be  the  proprietor 
"  of  the  land  above)  has  any  right,  by  diverting  the 
"  stream,  to  deprive  the  owner  of  the  land  below  of  the 
"  special  benefit  and  advantage  of  the  natural  flow  of  the 
"  water  therein." 

1  6  East,  208.  *  Commentaries,  vol.  ii.   p.    14, 

2  IB.  &A.  258.  18. 

3  2  B.  c&  C.  913.  <^  2  Inst.  tit.  1,  s.  1;    Dig.,  bk. 
■1  1  Ventr.  137.  43,  tit.  13. 
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"  The  right,"  says  Parke,  B.,^  "to  have  a  stream  flow  in 
"  its  natm'al  state,  "without  diminution  or  alteration,  is  an 
"  incident  of  property  in  the  land  through  which  it  passes; 
"  but  flowing  water  is  jniblici juris,  not  in  the  sense  that  it 
"  is  honum  means,  to  which  the  first  occupant  may  acquire 
"  an  exclusive  right,  but  that  it  is  public  and  common  in 
"  this  sense  only,  that  all  may  reasonably  use  it  who  have 
"  a  right  of  access  to  it,  and  that  none  can  have  any 
"  property  in  the  water  itself,  except  in  the  particular 
"  portion  which  he  may  choose  to  abstract  from  the 
"  stream  and  take  into  his  possession,  and  that  during  the 
"  time  of  his  possession  only.  But  each  proprietor  has 
"  the  right  to  the  usufruct  of  the  stream  which  flows 
"  through  his  land." 

The  right  to  the  flow  of  running  water,  without  di-  Obstruction  of 
minution  or  alteration,  being  common  to  all  those  through  ^^g*^  "*"  ^"^' 
whose  land  it  flows,  any  unauthorized  interference  with  or 
use  of  the  water,  to  the  prejudice  of  one  entitled  to  its 
use,  is  the  subject  of  an  action  for  damage,^  and  may  be 
restrained  by  injunction. 

This  right,  however,  is  not  an  absolute  and  exclusive 
right  to  the  flow  of  all  the  water,  but  only  subject  to  the 
right  of  other  riparian  owners  to  the  reasonable  enjoy- 
ment of  it,  and  consequently  it  is  only  for  an  unreason- 
able and  unauthorized  use  of  this  common  benefit  that  an 
action  will  lie,  though  where  there  is  an  injury  to  a  right, 
actual  perceptible  damage  is  not  necessary  to  maintain  it.' 

The  rights  of  riparian  owners  existing,  as  has  been  said.  Not  limited 
ex  Jure  natural,  and  not  depending  on  any  presumed  grant  j'^^ent"*  ^'^' 
from  the  other  riparian  owners,  are  not  limited  by  the 
present  mode  of  enjoyment,  and  a  new  mode  of  enjoy- 
ment gives  a  right  at  once  to  sue  for  an  injury  done  in 
respect  of  such  new  uses.* 

1  Embrey  v.   Owen,   6   Ex.    353.       Shugar,  L.  E.,  6  Ch.  483. 

See    3    Kent's   Comm.,    sect.    .52,  ^  Embrey  t.    Owen,    6   Ex.   353. 

p  439;  see  also  Wright  v.  Howard,  See  also  3  Kent's  Comm.,  sect.  52, 

I'Sim.  &S.  190.  p.  430. 

2  See    Grand  Junction    Canal  v.  *  Solker  v.  Porrit,lj.'R.,  10  Ex. 
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Limited  only 
by  rights  of 
persons  in 
similar  posi- 
tion. 


"  All  persons,"  says  Cresswell,  J.,  "  having  lands  on  the 
"  margin  of  a  flowing  stream,  have,  by  nature,  certain 
"  rights  to  use  the  water  of  that  stream,  whether  they 
"  exercise  those  rights  or  not;  and  they  may  begin  to 
"  exercise  them  when  they  will."  ^ 

Thus,  in  Mason  v.  Hill,^  cited  above,  the  proprietor  of  a 
mill  having  appropriated  the  water  of  a  stream  to  the  use 
of  a  mill  newly  erected,  was  held  entitled  to  recover  from 
a  proprietor  higher  up  the  stream  damages  for  the  injury 
to  his  mill  occasioned  by  the  wrongful  diversion  of  the 
stream,  although  before  the  mill  was  built  the  wrongdoer 
could  only  have  been  liable  to  nominal  damages.  "  It  is 
"  the  necessary  effect  of  every  appropriation  of  running 
"  water  to  a  new  and  more  beneficial  use,  that  a  wrongful 
"  diversion  or  abstraction  entails  a  larger  measure  of 
"  liability."  ^ 

It  would  seem  that  the  rights  of  a  riparian  proprietor, 
with  respect  to  a  stream,  are  limited  only  by  those  of 
persons  in  a  similar  or  analogous  position  with  himself.* 
Thus,  where  the  same  person  is  proprietor  of  the  ground 
on  both  sides  of  a  non-navigable  stream,  he  can  change 
the  channel  as  he  pleases,  provided  he  restores  it  to  the 
old  channel  before  it  leaves  his  ground,  and  provided  that 
it  flows  out  of  his  ground  into  the  lands  below  as  it  was 
wont  to  do,  neither  increased  nor  diminished  in  quantity, 
quality,  or  direction.'  In  the  case  of  Whaleij  v.  Lang,^  it 
was  held  that  the  mere  possession  or  taking  of  water  by  a 
person  not  a  riparian  owner  is  not  sufficient  to  enable  the 
possessor  to  maintain  an  action  for  polluting  it.     In  the 


.59 ;  Mason  v.  Eill,  5  B.  &  A.  1 ; 
Pennington  v.  Brinsop  Ball  Co.,  1 
Ch.  Div.  769 ;  Chasemore  v.  Sichards, 
7  H.  L.  382 ;  A.-G.v.  Birmingham, 
4  De  a.  &  J.  528. 

1  Sampson  v.  Soddinot,  1  C.  B., 
K.  S.  590. 

2  5  B.  &  A.  1. 

2  Per  Lush,  J.,  delivering  judg- 
ment of  the  Exchequer  Chamber 


in  Solker  v.  Forrit,  L.  R.,  10  Ex. 
59. 

*  Per  Channel!,  B.,  in  Nuttal 
V.  Bracewell,  L.  E,.,  2  Ex.  13. 

'  Per  Lord  Blackburn,  Orr  Hiv- 
ing T.  Colquhoun,  2  App.  Cas.  839. 

«  3  H.  &  N.  675;  Ex.  Ch.,  2 
H.  &  N.  476.  See  per  Bramwell, 
B.,  in  Stockport  v.  Potter,  3  H.  & 
C.  300. 
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case  of  The  Stockport  Wateru-orks  Co.  v.  Potter,'^  wliere  the 
plaintifEs,  a  water  company,  who  had  by  grant  a  right  to 
take  water  from  the  Mersey,  for  supplying  the  inhabitants 
of  Stockport  with  water,  brought  an  action  against  defen- 
dants for  polluting  such  water ;  it  was  held  by  Pollock, 
C.  B.,  and  Channel,  B., — Bramwell,  B.,  diss., — that  the 
rights  which  a  riparian  owner  has  with  respect  to  the 
water  are  entirely  derived  from  his  possession  of  land 
abutting  on  the  stream,  and  that  if  by  a  deed  which 
conveys  only  land  not  abutting  on  the  stream  he  affects 
to  grant  water  rights,  such  grant,  though  valid  against 
the  grantor,  can  create  no  rights  for  an  interruption  of 
which  the  grantee  can  sue  a  third  party.  In  the  sub- 
sequent case  of  Nuttal  v.  BraceweU,^  this  view  is  confirmed 
by  the  majority  of  the  Court  of  Exchequer. 

In  certain  exceptional  cases  there  may  exist  an  absolute  Sole  right  to 
right  to  the  whole  of  the  water  of  a  stream,  so  as  to  entitle  "^'^  ®'"" 
a  man  to  sue  for  the  diversion  of  any  part  of  it.'  Thus, 
in  Holker  v.  Forrii,^  where  a  natural  stream  had  been 
divided  immemorially,  and  one  branch  ran  into  a  farm- 
yard where  it  supplied  a  trough,  and  the  overflow  from 
the  trough  was  formerly  diffused  and  discharged  itself 
by  percolation,  and  the  owner  connected  the  trough  with 
reservoirs,  and  used  the  surplus  water  for  a  mill ;  it  was 
held  that  his  grantee  could  maintain  an  action  against 
an  upper  riparian  proprietor  on  the  stream  above  the 
diversion  for  obstructing  the  flow  of  the  water.  Lush,  J., 
delivering  the  judgment  of  the  Court,  said,  "  The  water 
"  which  came  down  to  him  at  the  farm  was  his  own,  to 
"  use  it  as  he  pleased.  There  was  no  one  entitled  to  share 
"  with  him  in  its  use,  and  no  one  who  could  call  him 
"  to  account  for  any  use  he  chose  to  make  of  it.  In 
"  this  respect  his  position  was  different  from  that  of  a 
"  riparian  owner,  who  only  shares  the  use  of  the  water 

1  3  H.  &  C.  300.  ^  -As    ty    Act    of    Parliament. 

^L    E.,    2    Ex.    1.     See    also  Seep.  lU. 

CrossUy  v.  Lightowler,  L.  E,.,  3  Ch.  *  L.  E.,  10  Ex.  59  (Ex.  Ch.)  ;   L. 

478.  E.,  8  Ex.  107. 
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"  with  other  riparian  owners.  In  coUecting  the  overflow 
"  at  the  trough  and  conveying  it  to  the  mill  he  clearly 
"  did  nothing  in  derogation  of  the  rights  of  any  other 
"  person,  or  which  he  was  not  entitled  to  do  in  the  lawful 
"  use  and  enjoyment  of  his  own  property ;  nor  did  he 
"  thereby  lose  any  right  which  he  then  before  had.  WhUe 
"  the  water  overflowed  the  trough  and  ran  to  waste,  he 
"  had  a  right  to  complain  of  any  undue  diversion  or 
"  obstruction  of  the  stream  which  diminished  the  aocus- 
"  tomed  supply  to  the  trough,  and  he  acquired  no  greater 
"  right  by  conveying  it  to  the  mill.  No  doubt  the  con- 
"  sequences  to  a  wrongdoer  became  more  serious  after 
"  the  drain  was  made  than  they  were  before,  because  the 
"  wrongful  act  was  more  injurious,  and  larger  damages 
"  would  have  been  paid  for  it ;  but  it  is  a  fallacy  to  say 
"  that  a  man's  rights  are  abridged,  if,  when  he  abuses 
"  them,  he  has  to  make  larger  compensation."^ 
Special  statu-  In  the  case  of  Mechcay  Co.  v.  Earl  of  Romney,^  the  plain- 
in'w^ei? ^"^  "^  ^^^  '^®^®  incorporated  by  Act  of  Parliament  for  the  purpose 
of  making  the  Medway  navigable;  and  "the  said  river  and 
"  streams  so  to  be  made  navigable,  and  all  lands,  &c.  to  be 
"  used  for  the  benefit  of  the  navigation  were  vested  in  the 
"  company  for  ever."  The  defendants  constructed  works  on 
the  river,  and  raised  water  from  the  river  to  supply  a  county 
lunatic  asylum  and  gaol  not  on  riparian  lands.  On  action 
brought  for  this  diversion,  the  Court  held  that  the  action 
would  lie.  Mr.  Justice  Willes  says,  delivering  the  judg- 
ment of  the  Court:  "Looking  to  the  objects  which  were 
"  contemplated  by  the  Acts  of  Parliament,  to  which  our 
"  attention  has  been  directed,  we  cannot  construe  the 
"  statute  13  Geo.  II.  c.  26,  s.  2,  as  giving  the  plaintiffs 
"  any  such  a  limited  right  in  the  river  as  a  private  grant 
"  of  the  '  said  river  and  stream'  might  have  conveyed,  but 
"  as  creating  a  new  species  of  statutory  property  and  in- 
"  terest  in  the  water,  which,  in  our  opinion,  was  interfered 
"  with  by  the  abstraction  of  it  for  the  purposes  to  which 

1  Hollcer  V.  Forrit,  L.  R.,  10  Ex.       App.  Gas.  584. 
59;  and  see  Mason  v.  Bill,  5  B.  &  ^  g  c_  b.,  N.  S.  575.     See  iJoc/i- 

A.   1;  Orr  Euinff  v.   Colqnhonn,  2       dale  Canal 'v.  King,  14  Q.  B.  122. 
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"  it  was  applied  by  the  defendant ;  •which  purposes  were 
"  more  extensive  than  those  for  which  a  riparian  pro- 
"  prietor,  as  such,  could  insist  upon  appropriating  the 
"  stream  as  it  passed  hy  his  land.  In  our  view  of  the 
"  true  construction  of  the  Act  of  Parliament,  it  is  not 
"  necessary  that  there  should  he  an  actual  damage  to  the 
"  navigation ;  because  we  think  that  the  legislature  in- 
"  tended  to  give  the  company  such  an  interest  in  all  the 
"  water  of  the  river  for  the  purposes  of  the  navigation  as 
"  is  interfered  with  by  the  abstraction  of  any  part  thereof. 
"  Whether  or  not  the  riparian  proprietors  can  exercise,  for 
"  the  benefit  of  their  land  adjoining  the  river,  the  rights 
"  which  ordinarily  belong  to  such  proprietors,  it  is  un- 
"  necessary  to  express  an  opinion." 

It  is  proposed  now  to  consider  the  natural  rights  of  Natural  right 
riparian  owners  to  the  flow  of  water  through  or  past  T^aterT" 
their  lands,  and  the  injuries  which  may  be  sustained  by 
them  by  a  wrongful  interference  with  such  flow  so  as  to 
injuriously  affect — 1st.  The  natural  quantity  of  the  water, 
— as  by  diversion  and  obstruction ;  and  2ndly.  The  natural 
quality  of  the  water, — as  by  pollution.^ 

The  Right  to  Water  in  its  Natural  Quantity. 
A  riparian  owner  in  a  natural  stream  is  entitled  to  have 
the  water  flow  to  him  in  its  natural  state,  so  far  as  that 
may  be  a  benefit  to  him, — as,  for  instance,  to  turn  his  miU 
and  water  his  cattle ;  and  he  is  bound  to  submit  to  receive 
the  water,  so  far  as  it  is  a  nuisance  by  its  tendency  to  flood 
his  lands.^  "By  the  general  law  applicable  to  running 
"  streams,"  says  Lord  Kingsdown,'  "  every  riparian  pro- 

'  Tte  rigtt   of   access  ■whicli  a  C.  131;  Swindon  Water  Co.  v.  Wilts 

riparian  owner  has  on  a  navigable  Canal  Co.,  L.  E,.,  7  H.  L.  697;  L. 

river,  from  his  land  to  the  river,  for  R.,  9   Ch.  451 ;  Smbrey  v.  Owen,  6 

the  purpose  of  exercising  the  pubUc  Ex.  353;   Chasemore  v.  Riehards,  7 

rio-ht  of  navigation,  is  treated  of  in  H.  L.  349;  Sampson  v.  Hocldinot,  I 

Chapter  II.  p.  86.  C.  B.,  N.  S.  590;  Mason  v.  Hill,  5 

2  Per  Blackburn,  J.,  in  Mason  v.  B.  &  A.  1 ;  Wright  v.  Howard,  S.  & 
Shrewsbury  Mailivay,  L.  K.,  6  Q.  S.  190;  Earl  of  Norbury  y.  Eitehin, 
B.  582.  SF.  &F.  292;  9  Jur.,  N.  S.  132. 

3  Miner  v.  Gilmour,  12  Moo.  P. 

I  2 
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Domestic 
purposes. 


Ordinaiy  use.  "  prietor  has  a  rigM  to  what  may  be  called  the  ordinary 
"  use  of  the  water  flowing  past  his  land, — for  instance,  to 
"  the  reasonable  use  of  the  water  for  his  domestic  purposes 
"  and  for  his  cattle ;  and  this  without  regard  to  the  effect 
"  which  such  use  may  have  in  case  of  a  deficiency  upon 
"  proprietors  lower  down  the  stream." 

With  regard  to  what  is  meant  by  "  domestic  purposes," 
Lord  Eomilly,  M.  E.,  says,  in  A.-G.  v.  Great  Eastern  Rail- 
loaij^  that  the  term  "unquestionably  would  extend  to 
"  culinary  purposes;  to  the  purposes  of  cleansing  and 
"  washing,  feeding  and  supplying  the  ordinary  quantity 
"  of  cattle,  and  so  on ;"  but  he  held  that  a  railway 
company,  as  riparian  owners,  were  not  entitled  to  take 
water  for  the  purpose  of  watering  their  engines  so  as  to 
injuriously  affect  the  navigation  of  a  stream,  such  use  not 
being  a  "domestic  use,"  and,  moreover,  that  the  fact  that 
the  railway  company  did  not  require  the  water  for  domestic 
uses  did  not  entitle  them  to  take  it  for  other  purposes  of  a 
different  character.^  The  washing  of  carriages  has  been 
held  to  be  a  domestic  use  under  a  local  Act  of  Parliament 
regulatiag  a  water  company.'  "Brewing"  would  also 
appear  to  be  a  domestic  use.* 

"  But  every  riparian  proprietor  has  also  a  further  right 
"  to  the  use  of  the  water  for  any  purpose,  or  what  may  be 
"  deemed  the  extraordinary  use  of  it,  provided  he  does  not 
"  interfere  thereby  with  the  rights  of  other  proprietors 
"  either  above  or  below.  Subject  to  this  condition  he  may 
"  dam  it  up  for  the  purpose  of  a  mUl,  or  divert  the  water 
"  for  the  purpose  of  irrigation.  But  he  has  no  right  to 
"  interrupt  the  regular  flow  of  the  stream,  if  he  thereby 
"  interferes  with  the  lawful  use  of  the  water  by  other  pro- 
"  prietors,  and  inflicts  upon  them  a  sensible  injury."'^ 


Extraordi- 
nary use — 
mills,  irriga- 
tion; 


1  23  L.  T.,  N.  S.  344. 

^  See  Jiarl  of  Sandwich  v.  Great 
Northern  Railway,  10  Ch.  D.  707, 
stnApost,  p.  119. 

'  Busby  V.  Chesterfield  Water  Co., 
E.  B.  &E.  176. 

*  Per  Jamea,  L.  J.,  in  Wilts  ^' 
Berks  Canal  v.  Swindon  Water  Co., 
L.  K.,  9  Ch.  457. 


*  Miner  v.  Gilmour,  12  Moore, 
P.  C.  C.  131.  See  also  Chasemore 
T.  Bicharils,  7  H.  L.  349  ;  Emirey 
V.  Owen,  6  Ex.  353 ;  3  Kent's 
Comm.  Sect.  82,  pp.  439 — 445, 
citeihx  EmbreyY.  Owen,  sup.,  at  p. 
369 ;  and  Tykr  v.  Wilkinson,  4 
Mason's  U.  S.  Eep.  400,  per 
Story,  J. 
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Such  "  extraordinary  use,"  in  order  to  be  justifiable,  must  be  rea- 
however,  must  be  a  reasonable  use,  and  one  for  which  a  ^°'^'*^^^- 
riparian  proprietor  is  entitled  to  take  the  water  from  its 
natural  course ;  ^  for  where  an  unreasonable  use  is  made  of 
the  water  by  one  riparian  proprietor,  the  others  are  en- 
titled to  have  it  restrained,  even  though  they  prove  no 
actual  damage,  on  the  ground  that  it  is  an  interference 
with  a  right  which  unless  restrained  would  in  the  course 
of  twenty  years  confer  on  the  claimant  a  right  by  pre- 
scription in  derogation  of  the  prior  right.^  The  law  on 
this  point  is  very  clearly  stated  by  Cairns,  L.  C,  in  the 
case  of  The  8uindon  Water  Co.  v.  Wilts  and  Berks  Canal?  Sviindon 
In  this  case  the  directors  of  a  waterworks  company  pur-  y^uZank  ^' 
chased  a  miU  on  the  upper  part  of  a  stream,  and  so  became  -^'"■^»  Canal, 
riparian  owners.  They  not  only  used  the  water  for  the 
purposes  and  in  the  manner  allowed  by  the  law  to  every 
riparian  owner,  but  collected  it  into  a  permanent  reservoir 
for  the  supply  of  an  adjacent  town,  and  claimed,  as  their 
legal  right,  such  user  of  it.  The  House  of  Lords  held  that 
the  use  of  the  water  was  not  a  reasonable  use  such  as  could 
justifiably  be  made  by  an  upper  riparian  owner,  and  that 
a  canal  company,  who  were  riparian  owners  below,  were 
entitled  to  an  injunction  to  restrain  this  use  of  the  water. 
"Undoubtedly,"  says  Lord  Cairns,  "the  lower  riparian 
"  owner  is  entitled  to  the  accustomed  fiow  of  the  water  for 
"  the  ordinary  purposes  for  which  he  can  use  it;  that  is 
"  quite  consistent  with  the  right  of  the  upper  owners  also 
"  to  use  the  water  for  all  ordinary  purposes,  viz.  as  has 
"  been  said,  ad  lavandum  et  ad  potandum,  whatever  portion 
"  of  the  water  may  be  thereby  exhausted  and  may  cease  to 
"  come  down  by  means  of  that  use.  But  further,  there  are 
"  uses,  no  doubt,  to  which  the  water  may  be  put  by  the 

1  Per  James,  L.  J.,  in  Wilts  and  Junction   Canal  v.   Slmgar,  L.   K., 

Berks  Canal  y.  Swindon  Water  Co.,  6  Ch.  577;  Emhrey  v.  Owen,  6  Ex. 

L.  E.,  9  Ch.  457.  353,  per  Parke,  B. ;  Ehoell  r.  Cro-w- 

^  L.  K.,  7  H.  L.  697.  ther,  31  Beav.  163;  Jtobinsonv.  Lord 

'  Swindon    Water    Co.    v.    Wilts  Byron,  1  Bro.  G.  C.  588;  Bochdalo 

Canal,  L.  R.,  7  H.  L.  697;  Grand  Canal  y.  King,  2  Sim.,  N.  S.  79. 
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and  ooimeo-  "  upper  owner,  e.g.  uses  connected  with  the  tenement  of  that 
ment  of  the^  '  "  upper  owner.  Under  certain  circnmstanoes,  and  pro- 
upper  owner.  "  vided  no  material  injury  is  done,  the  water  may  be  used 
"  and  may  be  diverted  for  a  time  by  the  upper  owner  for 
"  the  purpose  of  irrigation.  This  may  well  be  done,  and 
"  the  exhaustion  of  the  water  which  may  thereby  take 
"  place  may  be  so  inconsiderable  as  not  to  form  a  subject 
"  of  complaint  by  the  lower  owner;  and  the  water  may  be 
"  restored,  after  the  object  of  irrigation  is  answered,  in  a 
"  volume  substantially  equal  to  that  in  which  it  passed 
"  before.  Again,  it  may  well  be,  that  there  may  be  a  use  of 
"  the  water  by  the  upper  owner  for,  I  will  say,  manufac- 
"  turing  purposes,  so  reasonable  that  no  just  complaint 
"  can  be  made  on  the  subject  by  the  lower  owner. 
"  Whether  such  a  use  in  any  particular  case  could  be  made 
"  for  manufacturing  purposes,  connected  with  the  upper 
"  tenement,  would,  I  apprehend,  depend  upon  whether  the 
"  use  was  a  reasonable  use.  "Whether  it  was  a  reasonable 
"  use  would  depend,  at  all  events,  in  some  degree,  on  the 
"  magnitude  of  the  stream  from  which  the  deduction  was 
"  made  for  this  purpose  over  and  above  the  ordinary  use  of 
"  the  water.  But  my  lords  and  your  lordships  wHl  find 
"  that  in  the  present  case  you  have  no  difficulty  in  saying 
"  whether  the  use  which  has  been  made  of  the  water  by 
"  the  -upper  owner  comes  under  the  range  of  these  autho- 
"  rities,  which  deal  with  cases  such  as  I  have  supposed, — 
"  cases  of  irrigation  and  cases  of  manufacture.  Those 
"  were  cases  where  the  use  made  of  the  stream  by  the 
"  upper  owner  has  been  for  purposes  connected  with  the 
"  tenement  of  the  upper  owner.  But  the  use  which  here 
"  has  been  made  by  the  appellants,  and  the  use  which  they 
"  claim  the  right  to  make  of  it,  is  not  for  the  purpose  of 
"  their  tenements  at  all,  but  is  a  use  which  virtually 
"  amounts  to  a  complete  diversion  of  the  stream — as  great 
"  a  diversion  as  if  they  had  changed  the  watershed  of  the 
"  country,  and  in  place  of  allowing  a  stream  to  flow  towards 
"  the  south,  had  altered  it  near  its  source  so  as  to  make  it 
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"  flow  towards  the  north-    My  lords,  that  is  not  a  user  of  Animreason- 

"  the  stream  that  could  be  called  a  reasonable  user  by  the  amoi^tl  to  a 

"  upper  owner ;   it  is  a  confiscation  of  the  rights  of  the  conEscation  of 

"  lower  owner ;  it  is  an  annihilation,  so  far  as  he  is  con-  lower  owner. 

"  cerned,  of  that  portion  of  the  stream  which  is  used  for 

"  those  purposes,  and  is  done  not  for  the  sake  of  the  tene- 

"  ment  of  the  upper  owner,  but  that  the  upper  owner  may 

"  make  gaius  by  alienating  the  water  to  other  parties  who 

"  have  no  connection  with  any  part  of  the  stream.     It  is 

"  a  matter  quite  immaterial  whether,  as  riparian  owner  of 

"  Wayte's  tenement,  any  injury  has  now  been  sustained, 

"  or  has  not  been  sustained,  by  the  respondents.     If  the 

"  appellants  are  right,  they  would  at  the  end  of  twenty 

"  years,  by  the  exercise  of  this  claim  of  diversion,  entirely 

"  defeat  the  incident  of  the  property — ^the  riparian  right  of 

"  "Wayte's  tenement.     That  is  a  consequence  which  the 

"  owner  of  "Wayte's  tenement  has  a  right  to  come  into  the 

"  Court  of  Chancery  to  get  restraiued  at  once  by  iujunc- 

"  tion  or  declaration,  as  the  case  may  be." 

From  this  case  it  would  seem  that  an  "  extraordinary 
use,"  as  well  as  beiag  reasonable,  must  be  for  the  use  of 
the  riparian  tenement.^  This  point  does  not  appear  to 
have  been  pressed  in  the  case  of  Uarl  of  Norbury  v.  Kitchin,^ 
where  it  was  held  that  a  riparian  owner  had  a  right  by 
means  of  water-wheels  and  maohiaery  to  pump  water 
from  a  stream  flowing  past  his  land  to  a  reservoir,  and  to 
convey  it  thence  to  his  dwelling-house  on  another  estate, 
and  there  to  apply  it  to  his  domestic  use  and  other  pur- 
•  poses  of  utility,  provided  he  took  only  a  reasonable 
quantity  with  reference  to  the  size  of  the  stream — but  that 
he  had  no  right  to  take  by  means  of  machinery  more 
water  than  he  would  have  a  right  to  otherwise. 

In  Earlof  Sandivich  v.  Ch-eat  Northern  Bail.  Co.,^  Bacon, 
V.-C,  held  that  a  railway  company,  as  riparian  owners, 

*  1  As  to  this  see  Nuttal  v.  Brace-  2  3  F.  &  F.  292  ;  9  Jur.,  N.  S. 

well,   L.    E.,   2   Ex.    1;    Stockport  132. 

Water  Co.  v.  Fotter,  3  H.  &  0.  300,  ^  10  Ch.  Div.  707. 
and  ante,  p.  112. 
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were  entitled  to  take  a  reasonable  quantity  of  water  for 
supplying  their  engines,  and  for  the  several  purposes  of 
their  station,  returning  what  they  did  not  want  to  the 
stream,  and  dismissed  a  bill  by  a  mill-owner  lower  down 
the  stream,  who  failed  to  prove  any  damage  to  his  mill  by 
the  abstraction. 

A  riparian  owner  is  therefore  at  liberty  to  pen  back  and 
divert  temporarily  the  waters  of  a  stream  flowing  through 
bis  lands  in  a  reasonable  way,  and  for  reasonable  pur- 
poses connected  with  his  tenement,  provided  he  does  not 
thereby  injure  his  neighbours,  and  no  action  wUl  lie  for 
such  obstruction  unless  the  complainant  can  prove  actual 
damage.^  Where,  however,  the  purpose  for  which  the 
water  is  taken  is  not  reasonable,  or  not  a  use  connected 
with  the  riparian  tenement,  the  taking  it  is  an  invasion  of 
a  right  of  property  ;  and  whenever  an  injury  is  done  to  a 
right,  actual  perceptible  damage  is  not  indispensable  as 
the  foundation  of  an  action,  but  it  is  sufficient  to  show  the 
violation  of  the  right,  and  the  law  will  presume  damage.^ 
Irrigation.  Whether  a  riparian  proprietor  may  use  the  water  of  a 

stream  for  the  purposes  of  irrigation,  if  he  again  return  it 
to  the  stream  with  no  other  diminution  than  that  caused 
by  the  evaporation  and  absorption  attendant  on  irrigation, 
appears  to  depend  on  the  circumstances  of  each  particular 
case.  Thus  in  Emlrey  v.  Owen,^  where  it  was  proved  that 
the  diversion  was  not  continuous,  and  that  it  caused  no 
diminution  cognizant  to  the  senses,  the  Court  held  that 
this  was  not  under  the  circumstances  such  an  unreasonable 
use  as  to  be  prohibited  by  law.  Where  the  defendant 
diverted  water  from  a  river  for  the  purposes  of  irrigation, 
and  the  amount  of  water  was  not  thereby  diminished,  but 
the  water  arrived  so  late  at  the  plaintiff's  land  below  that 
he  could  not  use  it  fully  for  irrigation  purposes,  it  was 
held  that  this  detention  of  the  water  by  the  defendant  was 

1   Williams  v.  Morland,  2  B.  &  C.  Water  Co.  v.  Wilts  and  Berks  Canal, 

910;  Mason  v.  Sill,  6  B.  &  A.  1.  L.  K.,  7  H.  L.  697. 

=  Bmbrcij  v.   Owen,   6   Ex.    353,  '  6  Ex.  353. 
per  Parke,  B.,  at  p.  363  ;  Swiiirton 
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a  use  of  it  wHcli  was  in  its  character  necessarily  injurious 
to  the  natural  rights  of  the  plaintiff  as  a  riparian  owner, 
and  therefore  a  ground  of  action.^ 

The  owner  of  a  mill  on  the  banks  of  a  running  stream  Mills. 
may,  as  has  been  stated,  divert  and  use  the  water  for  the 
purposes  of  his  mill,  provided  he  does  not  thereby  ia- 
terfere  with  the  rights  of  other  riparian  owners  above  or 
below  him.  He  cannot,  however,  unless  he  has  gained  a 
prescriptive  right  to  do  so,  interfere,  by  his  user  of  the 
water,  with  the  rights  of  other  riparian  owners.^ 

"  The  owner  on  the  banks  of  a  non-navigable  river," 
says  Lord  Blackburn,^  "  has  an  interest  in  having  the 
'  water  above  him  flow  down  to  him,  and  in  having  the 
'  water  below  him  flow  away  from  him  as  it  has  been 
'  wont  to  do,  yet  I  apprehend  that  a  proprietor  may, 
'  without  any  illegality,  build  a  mill-dam  across  the 
'  stream  within  his  own  property,  and  divert  the  water 
'  into  a  mill  lade  without  asking  leave  of  the  proprietors 
'  above  him ;  provided  he  builds  it  at  a  place  so  much 
'  below  the  lands  of  those  proprietors  as  not  to  obstruct 
'  the  water  from  flowing  away  as  freely  as  it  was  wont, 
'  and  without  asking  leave  of  the  proprietors  below  him, 
'  if  he  takes  care  to  restore  the  water  to  its  natural  course 
'  before  it  enters  their  land." 

So  where  a  riparian  owner  has  so  appropriated  in  a 
reasonable  manner  the  water  of  a  stream  to  a  beneficial 
use,  he  may  at  once  maintain  an  action  for  any  infringe- 
ment of  this  new  use  by  other  riparian  owners,  above  or 
below  him.  He  cannot,  however,  unless  he  has  gained  a 
prescriptive  right  so  to  do,  interfere  by  his  user  of  the 
water  with  the  rights  of  other  riparian  owners. 

The  occupier  of  a  mill  may  maintain  an  action  for  in- 
fringing his  water-right,  though  he  has  not  enjoyed  it  for 
twenty  years  in  precisely  the  same  state ;   and  it  is  no 

1  Sampson  v.  Soddinot,  1  C.  B.,  post,  Ch.  IV. 
N.  S.  690.  ^  Orr  Ewing  v.  ColquJioun,  2  App. 

^  See  per  Martin,  B.,  in  Nutted  Cas.  856;  of.  Miner  y.  Gilmour,  12 

v.  Bracewell,  L.  E.,  2  Ex.  1.     See  Moore,  P.  C.  C.  131. 
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defence  that  the  occupier  had  within  a  few  years  erected 
on  his  mill  a  wheel  of  different  dimensions,  hut  requiring 
less  water.  Bayley,  J.,  said — "  The  plaintiff  proved  that 
"  he  was  possessed  of  a  mill,  that  the  water  had  flowed 
"  from  time  immemorial  in  a  particular  channel,  and  that 
"  the  defendant  had  obstructed  it.  If  a  person  stop  a  stream 
"  which  has  immemorially  flowed  in  a  given  direction, 
"  and  thereby  prejudices  another,  he  subjects  himself  to 
"  an  action. "1 

In  an  action  for  diverting  a  stream,  it  was  alleged  that 
saDDorted^"^  defendant  placed  a  dam  across  the  stream,  and  thereby 
diverted  the  water  from  its  usual  course.  Held,  that 
such  allegation  was  supported  by  proof  that  in  conse- 
quence of  the  dam  the  water  was  prevented  from  being 
regularly  supplied  to  the  mill,  though  the  stream  was  not 
diverted  and  returned  to  its  course  before  it  reached  the 
mill,  and  there  was  no  waste  of  water.^  But  a  count  for 
diverting  and  turning  a  stream  is  not  supported  by  proof 
of  penning  back  and  checking  it,  whereby  water  was  made 
to  overflow  plaintiff's  land.' 

A  riparian  owner  on  a  natural  stream,  who  has,  without 
infringing  the  rights  of  the  other  riparian  owners,  diverted 
for  the  purposes  of  his  mill  a  portion  of  the  water  by 
means  of  an  artificial  conduit  or  goit,  does  not  from  the 
fact  that  the  goit  is  artificial  lose  his  natural  rights  with 
regard  to  the  water  so  supplied,  but  may  maintain  an 
action  for  diversion  or  pollution  of  the  stream,  whereby 
his  rights  with  regard  to  the  water  in  the  goit  are  in- 


Diversion  of 
natural 
stream  by 
artificial 
means. 


fringed. 


Where  the  conduit  or  goit  is  on  the  land  of  the 


mill-owner  himself,  there  seems  to  be  no  doubt  that  the 
law  is  as  above  stated  ;*  but  where  the  artificial  channel 
has  been  constructed  by  license  across  the  land  of  another, 


'  Saunders  t.  Newman,  1  B.  & 
AH.  258 ;  Cox  v.  Mathews,  1  Veutr. 
137. 

"  Shears  v.  Wood,  7  Moore,  345. 
See  Samjjson  v.  Soddinot,  1  C.  B., 
N.  S.  690. 


^  Griffitlis  V.  Mann,  6  Price,  1. 

•  See  per  Lord  Campbell,  C.  J., 
in  Heeston  v.  TFeate,  6  E.  &  B.  986 ; 
and  per  Kelly,  0.  B.,  in  Holker  v. 
Forrit,  L.  E,.,  8  Ex.  114. 
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some  difference  of  opinion  has  arisen  as  to  whether  a 
riparian  owner  has  sufficient  interest  in  such  artificial 
channel  to  enable  him  to  maintain  an  action  for  an  inter- 
ference with  the  water  therein. 

It  has  been  decided  in  the  case  of  The  Stockport  Water 
Co.  V.  Fotter^  by  the  majority  of  the  Court  of  Exchequer — 
Bramwell,  B.,  dissentiente — that  if  a  riparian  owner  grants 
to  a  non-riparian  owner  lands  not  abutting  on  the  stream, 
this  grant,  though  valid  as  against  the  grantor,  can  create 
no  right  for  an  interruption  of  which  the  grantee  can  sue 
a  third  party ;  and  that,  therefore,  the  Stockport  Water 
Company,  who  had  bought  from  a  riparian  owner  certain 
waterworks  not  on  riparian  lands,  and  also  the  use  of 
certain  tunnels  and  conduits  running  through  the  riparian 
lands  from  a  natural  stream  to  the  waterworks,  could  not 
sue  a  higher  riparian  owner  for  polluting  the  stream.^ 
Bramwell,  B.,  dissented  from  this  view  of  the  law,  and 
held  that  the  grantees  could  recover,  on  the  general  prin- 
ciple that  where  a  man  has  property  he  may  grant  to 
others  estates  in  and  enjoyment  of  it. 

In  Nuttal  V.  Braceioell^  the  plaintiff  owned  a  miU  situate  Nuttai  v. 
on  riparian  lands,  which  was  supplied  with  water  by  an 
open  goit,  made  in  1804  by  agreement  in  writing  with 
the  adjoiaiug  higher  riparian  owner,  Mr.  Bagshaw,  divert- 
ing water  from  the  stream  on  which  the  mill  was  situate, 
by  means  of  a  weir  at  a  point  called  Tom  Milner's  Ing 
on  that  upper  owner's  land.  The  water  was  again  re- 
turned to  the  stream  below  the  mill.  The  action  was 
brought  by  the  plaintiff  against  a  higher  riparian  owner 
for  diverting  water  from  the  stream  above  the  weir.  A 
verdict  was  given  for  the  plaintiff;  but  a  rule  was  obtained 

1  3  H.  &  0.  300.  See  Whaley  of  it;  and,  therefore,  it  ivould 
T.  Laing,  3  H.  &  N.  675,  901 ;  27  appear  that  no  action  -would  have 
L.  J.,  Ex.  422.  lain  for  an  interference  with  it,  hy 

2  The  water  in  this  case  was  the  grantor  himself,  or  by  the 
diverted  for  the  purpose  of  supply-  grantee  in  his  name.  See  Swindon 
ing  the  town  of  Stockport  with  Waterworks  v.  Wilts  and  Serks 
water,  which  was  an  unreasonable  Canal,  L.  E,,  7  H.  L.  697. 

use  for  a  riparian  owner  to  make  ■''  L.  R.,  2  Ex.  1. 
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for  a  new  trial,  on  tlie  ground  thai  the  plaintifE  was  a  mere 
licensee,  and  not  a  riparian  owner,  and  could  not,  there- 
fore, on  the  authority  of  Stocleport  Wateriwrks  v.  Potter, 
recover  for  the  diversion.  The  Court  gave  judgment  for 
the  plaintiff,  and  discharged  the  rule. 

Martin,  B.,  says :  "  The  application  and  use  of  flowing 
"  water  to  work  machinery  is  as  old  as  the  law.     Corn 
"  mills  have  existed  from  time  immemorial,  and  it  appears 
"  from  old  legal  authorities  that  fulling  and  other  mills 
"  worked  by  water  for  the  purpose  of  manufacture  are  of 
"  a  very  ancient  date.     Until  the  last  century,  steam  as  a 
"  power  was,  if  known,  not  much  in  use ;   and  until  it 
"  was  introduced,  water  power  was  very  generally  used ; 
"  and  it  is   still  the  cheapest  one  available.      The  miU 
"  is  sometimes  situated   upon   the  bank  of    the  natural 
"  stream,  but  more  usually  at  some  little  distance  from  it ; 
"  the  water  is  conveyed  to  it  by  a  goit  or  artificial  cut, 
"  leading  from  the  stream,  and  then,  after  turning  the 
"  wheel  of  the  mill,  flows  away  in  what  is  commonly  called 
"  the  tail  goit.     So  also,  water  was  and  is  very  frequently 
"  conveyed  from  the  natural  stream  in  the  same  manner, 
"  for  purposes  of  irrigation.     And  it  is  not  too  much  to 
"  say,  that  the  value  of  actual  or  supposed  water  rights  of 
"  this  character  throughout  England  may  be  estimated  by 
"  hundreds  of  thousands,  if  not  millions."     His  Lordship 
then  cites  Lord  Kingsdown's  exposition  of  the  law  relating 
to  riparian  rights,  in  Miner  v.  Gilmour,^  and  continues : 
"  According  to  the  law  so  enunciated,  and  which  no  doubt 
"  is  the  law,  it  would  be  competent  for  Mr.  Bagshaw,  or 
"  his  successor  in  the  ownership  of  Tom  Milner's  Ing,  to 
"  erect  a  mill  upon  it,  and  take  the  water  from  the  stream  to 
"  work  it,  provided  he  neither  penned  back  the  water  upon 
"  his  neighbour  above,  nor  injuriously  affected  the  volume 
"  and  flow  of  the  water  of  the  stream  to  his  neighbour 
"  below.     And   the   law  favours   the  exercise  of   such  a 
"  right;  it  is  at  once  beneficial  to  the  owner  and  to  the 

1   12  Moo.  P.  C.  150.     See  ante,  p.  116. 
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"  commonwealth.  And  if  this  be  so,  why  may  not  the 
"  owners  of  two  adjoining  closes  agree  together  for  their 
"  mutual  benefit  to  take  water  through  a  goit  from  the 
"  close  of  the  one  into  the  close  of  the  other,  retrnTiing  the 
"  water  to  the  stream  in  the  close  of  the  latter,  and 
"  thereby  doing  no  injury  to  any  one.  In  point  of  fact, 
"  very  many  goits  pass  through  the  land  of  different  land- 
"  owners,  between  the  place  where  the  water  is  taken  from 
"  the  stream  and  the  mill  where  it  works  the  machinery." 
The  learned  Baron  went  on  to  say,  that  as  the  right  to 
the  flow  of  water  in  a  goit  was  a  well-known  easement,^  he 
was  of  opinion  that  although  such  an  easement  could  be 
only  binding  as  against  the  grantor  if  by  deed,  that  the 
actual  possession  of  the  goit  by  the  plaintiff  gave  him  a 
right  of  action  against  defendant,  a  wrongdoer. 

Pollock,  C.  B.,  and  Channell,  B.,  arrived  at  the  same 
conclusion,  but  upon  different  grounds,  holding  that  the 
diversion  of  the  stream  by  means  of  the  goit  was  lawfiil, 
and  amounted  to  a  division  of  the  stream  into  two 
channels ;  and  that  the  plaintiff,  as  a  riparian  owner  on 
the  goit,  had  all  the  rights  which  a  riparian  owner  would 
have  had  on  a  natural  stream.  "The  Stockport  case,"  says 
Channell,  B.,  delivering  the  joint  judgment  of  the  Lord 
Chief  Baron  and  himself,  "  in  effect  decided  that  a  riparian 
"  proprietor  cannot  grant  away  his  water  rights  apart  from 
"  his  estate,  so  as  to  place  the  grantee  in  the  same  position 
"  with   respect   to  the  other   riparian   proprietors   as   he 

"  occupied  himself If,  however,  two  adjoining 

"  riparian  proprietors  agree  to  divert  the  stream  so  that  it 
"  shall  run  in  two  channels  instead  of  one,  the  water 
"  passing  again  into  the  old  stream  below  their  land,  and 
"  flowing  down  to  the  lower  proprietors  as  before,  the  case 
"  is,  I  think,  different.  "What  is  done  is  apparent  to  all, 
"  and  any  use  that  may  be  made  of  the  new  stream,  as  to 

1  As  to  this  see  ^os<,  Ch.  IV.;  and       and  per  Lord  Campbell,  C.  J.,  in 
per  Cookbum,  C.  J.,  in  Mason  v.       Beeston  v.  JJ^eaU,  5  E.  &  B.  986. 
Shrewsbury,  L.   E.,   6  Q.  B.  586; 
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"  turn  a  mill  for  instance,  is  as  apparent  as  if  the  mill 
"  were  upon  the  old  stream.  What  is  done  by  the  two 
"  proprietors  may  be  supposed  to  be  a  more  convenient 
"  way  of  using  the  flow  of  the  water,  while  it  in  no  way 
"  diminishes  or  affects  the  rights  of  the  other  proprietors." 
This  distinction  is  alluded  to  in  the  judgment  of  the 
majority  in  Stockport  Waterworks  v.  Potter,  where  it  is 
said:  "The  case  where  a  riparian  proprietor  makes  two 
"  streams  instead  of  one,  and  grants  land  on  the  new 
"  stream,  seems  analogous  to  a  grant  of  a  portion  of  the 
"  river  bank,  but  not  analogous  to  a  grant  of  a  portion  of 
"  the  riparian  estate  not  abutting  on  the  river.  In  the 
"  case  of  a  grant  of  land  on  a  new  stream,  the  grantee 
"  obtains  a  right  of  access  to  the  river,  and  it  is  by  virtue 
"  of  that  right  of  access  that  he  obtains  his  water  rights." 

Bramwell,  B.,  also  gave  judgment  for  the  plaintiffs  on 
the  same  ground  as  in  the  Stockport  case. 

In  CrossUy  v.  Lightoipler  the  plaintiffs,  owners  of  nulls 
on  the  river  Hebble,  by  agreement  with  a  higher  riparian 
owner  named  PUling,  laid  down  a  pipe  in  that  higher 
riparian  owner's  land,  for  the  purpose  of  obtaining  a 
supply  of  pure  water  from  the  river  above  Filling's  dye 
works.  A  suit  was  brought  to  restrain  the  defendant,  a 
higher  riparian  owner,  from  polluting  the  river  to  the 
plaintiff's  injury,  and  an  injunction  granted  by  Wood, 
Y.-C.  -^  but  on  appeal  so  much  of  the  decree  as  related  to 
fouling  of  the  water  received  through  the  pipe  on  Pilling's 
land  was  reversed  by  Lord  Chelmsford,  L.  C.^  "  From 
"  what  has  been  already  said,"  says  the  leaxned  lord,  "it 
"  may  be  collected  that,  in  my  opinion,  if  the  plaintiffs 
"  had  proved  the  pollution  of  the  Hebble  opposite  to  their 
"  mills  by  the  defendants,  they  would  have  had  good 
"  ground  for  an  injunction,  although  they  were  not 
"  actually  using  the  water  for  their  business.  But, 
"  although  the  plaintiffs  by  their  bill  assert  their  rights 
"  as  riparian  proprietors,  the  case  which  they  prove  is  of 


L.  R.,  3  Eq.  279. 


2  L.  "R.,  3Ch.  47S. 
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"  an  entirely  different  description.  Whether  the  agree- 
"  nient  with  Messrs.  Pilling,  however  biading  upon  them, 
"  would  enable  the  plaintiffs  to  assert  the  right  acquired 
"  under  it  in  their  own  names  agaiast  any  person  fouling 
"  the  waters  thus  artificially  obtained  is,  perhaps,  doubt- 
"  ful :  but  the  plaintiffs  do  not  claim  as  the  grantees  of 
"  Pniing,  but  in  their  character  as  riparian  proprietors, 
"  and  the  fouling  which  they  prove  is  not  of  the  water 
"  which  flows  between  the  banks  at  Dean  Clough  {L  e.  past 
"  plaintiffs'  mill),  but  of  the  supply,  which  they  draw  to 
"  the  mills  from  a  higher  source.  This  is  clearly  not  an 
"  injury  to  the  rights  of  the  plaintiffs  as  riparian  owners." 

It  is  remarkable  that  the  Lord  Chancellor  in  his  judg- 
ment does  not  refer  to  the  case  of  Nuttal  v.  Bracewell, 
which  was  cited  in  argument,  and  which  is  only  dis- 
tinguishable in  the  fact  that  the  goit  in  that  case  was 
open  and  apparent  to  all,  whereas  in  the  case  of  Crossley  v. 
Lightoider  the  water  was  conveyed  by  a  covered  drain. 
Lord  Chelmsford,  however,  does  not  rest  his  decision  on 
this  poiat,  and  the  eases  must  be  taken  as  undoubtedly 
conflicting.  The  preponderance  of  authority  would  cer- 
tainly seem  in  favour  of  the  view  of  the  Court  ia  Nuttal 
V.  Braceicell  and  The  Stockport  Waterworks  v.  Potter} 

A  riparian  owner  is  not  only  entitled  to  have  the  waters  Liability  to 
of  a  stream  passing  through  his  lands  flow  to  him  in  its  ^"ter^  ^°°'^ 
natural  state  so  far  as  it  is  a  benefit  to  him,  but  he  is  also 
bound  to  submit  to  receive  it  so  far  as  it  is  a  nuisance  to 
him  by  its  tendency  to  flood  his  lands.^  Unless,  therefore, 
the  flow  of  the  stream  is  increased  or  diverted  to  his 
prejudice  by  some  unauthorized  act,  either  of  the  pro- 
prietors above  or  below  him,  he  has  no  remedy,  but  must 
submit  to  what  is  the  result  of  natural  causes. 

Thus  where  a  stream  becomes  by  natural  causes  silted  up 
or  choked  with  reeds,  and  in  consequence  overflows  adjoin- 

1  See  Sollcer  v.  Forrit,  L.  R.,  3  1037;   Wood^.  Waud,  3  Ex.  748. 

Ex.  107;  JBeestonv.  Weate,  per  Lord  ■  Per  Blackburn,  J.,  m  Mason  v. 

Campbell,  C.  J.,  5  E.  &  B.  986;  Shrewsbury  Mail.  Co.,  L.  K.,  6  Q. 

Magor  v.   Cliadwick,    11   A.   &   E.  B.  582.   Seealso  fFilsonv.  Waddell, 

571 ;  SuUllfe  v.  Booth,  9  Jiir.,  N.  S.  2  App.  Gas.  95. 
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ing  land,  there  is  no  common  law  liability  on  tlie  owner  to 
clear  the  channel  or  to  compensate  the  adjoining  land- 
owners who  may  he  damaged  thereby.^ 

The  principles  of  law  regulating  the  duties  and  liabilities 
of  the  owners  of  land  with  regard  to  the  escape  and  over- 
flow of  water,  and  the  rights  they  have  of  protecting  their 
land  from  such  overflow,  have  been  discussed  of  late  in  a 
series  of  important  cases,  and  seem  now  to  be  settled  on  a 
satisfactory  basis.  The  general  principle  regulating  the 
liabilities  of  landowners,  with  regard  to  the  escape  and 
overflow  of  water,  seems  to  be  as  follows : — Where  the 
owner  of  land,  without  wilfulness  or  negligence,  uses  his 
land  in  the  ordinary  manner  of  its  use,^  though  mischief 
thereby  accrues  to  his  neighbour,  he  will  not  be  liable  for 
damages ;  but  where  for  his  own  convenience  he  diverts  or 
interferes  with  the  course  of  a  stream,  or  where  he  brings 
upon  his  land  water  which  would  not  naturally  have  come 
upon  it,  even  though  in  so  doing  he  act  without  wilfulness 
or  negligence,  he  will  be  liable  for  all  direct  and  proximate 
damages,'  unless  he  can  show  that  the  escape  of  the  water 
was  caused  by  an  agent  beyond  his  control,  or  by  a  storm, 
which  amounts  to  vis  major  or  the  act  of  God,  in  the  sense 
that  it  is  practically,  if  not  physically,  impossible  to  resist 
it.*  His  liability,  moreover,  in  no  way  depends  on  his 
knowledge  of  the  existence  of  the  nuisance.'* 


'  Sod f son  V.  Mayor  of  York,  28 
L.  T.,  N.  S.  836.  See  also  Crack- 
nell  T.  Thetford,  L.  E.,  4  C.  P.  629; 
Parrett  Navigation  Co.  v.  Hobins,  10 
M.  &  W.  593;  Bridge's  case,  10 
Rep.  33. 

-  With  regard  to  natural  streams, 
it  is  the  undoubted  right  of  the 
owner  of  the  banks  and  bed  to 
build  on  the  bed  or  banks  in  the 
same  way  as  he  may  on  any  part 
of  his  land  not  covered  with 
water  ;  provided  that  he  does  not 
interfere  with  either  the  rights 
of  navigation  or  of  the  other 
riparian  owners  above  or  below 
him ;  he  cannot,  however,  ob- 
struct the  coui'se  of  a  stream  by 
building  on  the  ordinary  or  flood 


channel,  so  as  to  throw  the  waters 
in  the  times  of  ordinary  flood  on 
the  grounds  of  another  proprietor 
to  his  injury.  Orr  JSwing  v.  Col- 
qulioun,  2  App.  C.  839  ;  Men:ies  v. 
Breadalbane,  3  Bli.,  N.  S.  414.  See 
ante,  Ch.  II.  p.  73  et  seq. 

'  Cattle  V.  Stockton  Water  Co.,  L. 
K.,  10  Q.  B.  453. 

*  Eijtands  v.  FUtcher,  L.  E.,  3  H. 
L.  330;  L.  E.,  1  Ex.  265;  TUtcher 
V.  Bmith,  2  App.  C.  781  ;  Box  v. 
Juhh,  4  Ex.  D.  76;  Nlcolls  v. 
Marsland,  L.  E.,  10  Ex.  255; 
Boughton  v.  Mid.  S;  G.  IV.  Eail.  Co., 
Ir.  E.,  7  C.  L.  169. 

^  See  Mersey  Docks  v.  Gihi,  L. 
E.,  1  H.  L.  93;  Ilipkins  v.  Bir- 
ham  Gas  Co.,  6  H.  &  N.  250. 
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The  principles  of  law  above  stated  have  been  held  to  The  same  as 
apply  equally  to  water  upon  the  surface  and  underground,  ^derground 
and  in  fact  most  of  the  most  important  decisions  have  arisen  "water, 
with  regard  to  the  effects  of  mining  operations.     A  series 
of   cases  have  of  late  fully  settled  the  law  on  this  most 
important  subject. 

These  principles  are  established  in  a  series  of  cases,  of  %?«>«*  v. 

.  Fletcher 

yfliidh  Uplands  y. Fletcher^  is  the  first.  The  facts  of  the  case 
and  the  principles  of  law  are  thus  stated  by  Lord  Cairns, 
L.  C. :  "  The  plaintiff  is  the  occupier  of  a  mine  and  works 
"  under  a  close  of  land.  The  defendants  are  the  owners  of 
"  a  mill  in  his  neighbourhood,  and  they  proposed  to  make 
"  a  reservoir  for  the  purposes  of  keeping  and  storing  water 
"  to  be  used  about  their  mill  upon  another  close  of  land, 
"  which  for  the  purposes  of  this  case  may  be  taken  as 
"  being  adjoining  to  the  close  of  the  plaintiff,  although 
"  in  point  of  fact  some  intervening  land  lay  between  the 
"  two.  Underneath  the  close  of  land  of  the  defendants, 
"  on  which  they  proposed  to  construct  their  reservoir, 
"  there  were  certain  old  and  disused  mining  passages  and 
"  works.  There  were  five  vertical  shafts,  and  some 
"  horizontal  shafts  communicating  with  them.  The 
"  vertical  shafts  had  been  filled  up  with  soil  and  rubbish, 
"  and  it  does  not  appear  that  any  person  was  aware  of  the 
"  existence  of  either  of  the  vertical  shafts  or  of  the 
"  horizontal  works  communicating  with  them.  In  the 
"  course  of  the  working  by  the  plaintiff  of  his  miae,  he 
"  had  gradually  worked  through  the  seams  of  coal  under- 
"  neath  the  close,  and  had  come  into  contact  with  the  old 
"  and  disused  works  underneath  the  close  of  the  defen- 
"  dants.  In  that  state  of  things,  the  reservoir  of  the 
"  defendants  was  constructed.  It  was  constructed  by  them 
"  through  the  agency  and  inspection  of  an  engineer  and 
"  contractor.  Personally,  the  defendants  appear  to  have 
"  taken  no  part  in  the  works,  or  to  have  been  aware  of 

I  L.  E.,  3  H.  L.  330. 
C.  K 
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"  any  want  of  security  connected  with  them.  As  regards 
"  the  engineer  and  the  contractor,  we  must  take  it  from 
"  the  case  that  they  did  not  exercise,  as  far  as  they  were 
"  concerned,  that  reasonable  care  and  precaution  which 
"  they  might  have  exercised,  taking  notice,  as  they  appear 
"  to  have  taken  notice,  of  the  vertical  shafts  filled  up  in 
"  the  manner  which  I  have  mentioned.  However,  my 
"  lords,  when  the  reservoir  was  constructed  and  filled,  or 
"  partly  filled  with  water,  the  weight  of  the  water  bearing 
"  upon  the  disused  and  imperfectly  filled  up  vertical 
"  shafts,  broke  through  those  shafts.  The  water  passed 
"  down  them  and  into  the  horizontal  workings,  and  from 
"  the  horijzontal  workings  under  the  close  of  the  defen- 
"  dants  it  passed  on  into  the  workings  under  the  close  of 
"  the  plaintiff  and  flooded  his  mine,  causing  considerable 
"  damage,  for  which  this  action  was  brought.  The  Court 
"  of  Exchequer,  when  the  special  case  stating  the  facts  to 
"  which  I  have  referred  was  argued,  was  of  opinion  that 
"  the  plaintiff  had  established  no  cause  of  action.  The 
"  Court  of  Exchequer  Chamber,  before  which  an  appeal 
"  from  this  judgment  was  argued,  was  of  a  contrary 
"  opinion;  and  the  judges  there  unanimously  arrived  at 
"  the  conclusion  that  there  was  a  cause  of  action,  and  that 
"  the  plaintiff  was  entitled  to  damages.  My  lords,  the 
"  principles  on  which  the  case  must  be  determined  appear 
"  to  me  to  be  extremely  simple.  The  defendants,  treating 
"  them  as  the  owners  or  occupiers  of  the  close  on  which 
"  the  reservoir  was  constructed,  might  lawfully  have  used 
"  that  close  for  any  purpose  for  which  it  might,  in  the 
"  ordinary  course  of  the  enjoyment  of  land,  be  used ;  and 
"  if,  in  what  I  may  term  the  natural  user  of  that  land, 
"  there  had  been  any  accumulation  of  water,  either  on  the 
"  surface  or  underground,  and  if,  by  the  operation  of  the 
"  laws  of  nature,  that  accumulation  of  water  had  passed 
"  off  into  the  close  occupied  by  the  plaintiff,  the  plaintiff 
"  could  not  have  complained  that  that  result  had  taken 
"  place.     If  he  had  desired  to  guard  himself  against  it,  it 
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would  have  lain  upon  him  to  have  done  so,  by  leaving, 
or  by  interposing,  some  barrier,  between  his  close  and 
the  close  of  the  defendants,  in  order  to  have  prevented 
that  operation  of  the  laws  of  nature. 
"As  an  illustration  of  that  principle,  I  may  refer  to  a 
case  which  was  cited  in  the  argument  before  your 
lordships,  the  case  of  Smith  v.  Kenrick,^  in  the  Court  of 
Common  Pleas.  On  the  other  hand,  if  the  defendants, 
not  stopping  at  the  natural  use  of  the  close,  had  desired 
to  use  it  for  any  purpose,  which  I  may  term  a  non- 
natural  use,  for  the  purpose  of  introducing  into  the  close 
that  which  in  its  natural  condition  was  not  in  or  upon  it, 
for  the  purposes  of  introducing  water,  either  above  or 
below  ground,  in  quantities  and  in  a  manner  not  the 
result  of  any  work  or  operation  on  or  under  the  land ; 
and  if,  in  consequence  of  their  doing  so,  or  in  consequence 
of  any  imperfection  in  the  mode  of  their  doing  so,  the 
water  came  to  escape  and  to  pass  off  into  the  close  of  the 
plaintiff,  then  it  appears  to  me  that  that  which  the  de- 
fendants were  doing  they  were  doing  at  their  own  peril ; 
and  if,  in  the  course  of  their  doing  it,  the  evil  arose  to 
which  I  have  referred,  the  evil,  namely,  of  the  escape  of 
the  water  and  its  passing  away  to  the  close  of  the  plain- 
tiff and  injuring  the  plaintiff,  then  for  the  consequence 
of  that,  in  my  opinion,  the  defendants  would  be  liable. 
As  the  case  of  Smith  v.  Kenrick  is  an  illustration  of  the 
first  principle  to  which  I  have  referred,  so  also  the  second 
principle  to  which  I  have  referred  is  well  illustrated  by 
another  case  in  the  same  Court — the  case  of  Baird  v.  Wil- 
liamson,^ which  was  also  cited  in  the  argument  at  the 
bar.  My  lords,  these  simple  principles,  if  they  are  well 
founded,  as  it  appears  to  me  they  are,  really  dispose  of 
this  case.  The  same  result  is  arrived  at  on  the  principles 
referred  to  by  Mr.  Justice  Blackburn  in  his  judgment  in 
the  Court  of  Exchequer  Chamber,  where  he  states  the 
opinion  of  that  Court  as  to  the  law  in  these  words: — 'We 
1  7  C.  B.  515.  "'  15  C.  B.,  N.  S.  376. 

K    2 
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"  'think  that  the  true  rule  of  law  is, 'that  the  iDerson  who, 
"  '  for  his  own  purposes,  brings  on  his  land,  and  collects 
"  '  and  keeps  there  anything  likely  to  do  mischief  if  it 
"  '  escapes,  must  keep  it  at  his  peril ;  and  if  he  does  not  do 
"  '  so,  is  prima  facie  answerable  for  all  the  damage  which  is 
"  '  the  natural  consequence  of  its  escape.^  He  can  excuse 
"  '  himself  by  showing  that  the  escape  was  owing  to  the 
"  '  plaintifE's  default ;  or,  perhaps,  that  the  escape  was  the 
"  '  consequence  of  vis  major,  or  the  act  of  Grod ;  but  as 
"  'nothing  of  this  sort  exists  here,  it  is  unnecessary  to 
"  '  inquire  what  excuse  would  be  sufficient.  The  general 
"  '  rule,  as  above  stated,  seems,  on  principle,  just.  The 
"  '  person  whose  grass  or  corn  is  eaten  down  by  the  escaping 
"  '  cattle  of  his  neighbour,  or  whose  mine  is  flooded  by  the 
"  'water  from  his  neighbour's  reservoir,  or  whose  cellar  is 
"  '  invaded  by  the  filth  from  his  neighbour's  privy,  or  whose 
"  'habitation  is  made  unhealthy  by  the  fumes  and  noisome 
"  '  vapours  of  his  neighbour's  alkali  works,  is  damnified 
"  '  without  any  fault  of  his  own ;  and  it  seems  but  reason- 
"  '  able  and  just  that  the  neighbour  who  has  brought  some- 
"  'thing  on  his  own  property  (which  was  not  naturally 
"  'there),  harmless  to  others  so  long  as  it  is  confined  to  his 
"  '  own  property,  but  which  he  knows  will  be  mischievous 
"  '  if  it  gets  on  his  neighbours,  should  be  obliged  to  make 
"  '  good  the  damage  which  ensues  if  he  does  not  succeed  ia 
"  '  confining  it  to  his  own  property.  But  for  his  act  in 
"  '  bringing  it  there  no  mischief  could  have  accrued,  and 
"  '  it  seems  but  just  that  he  should,  at  his  peril,  keep  it 
"  '  there,  so  that  no  mischief  may  accrue,  or  answer  for  the 
"  '  natural  and  anticipated  consequence.  And  upon  autho- 
"  '  rity  this,  we  think,  is  established  to  be  the  law,  whether 
"  '  the  things  so  brought  be  beasts,  or  water,  or  filth,  or 
"  '  stenches.'  My  lords,  in  that  opinion,  I  must  say,  I  en- 
"  tirely  concur.  Therefore  I  move  your  lordships  that  the 
"  judgment  of  the  Court  of  Exchequer  Chamber  be  affirmed, 
"  and  the  present  appeal  be  dismissed  with  costs." 

1  As  to  this  see  Jones  v.  Ffestiniog  Rail.  Co.,  L.  R.,  3  Q.  B.  733. 
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Following  this  decision,  the  Court  of  Appeal  have  held  Liability  for 
that,  if  anyone,  by  artificially  raising  the  surface  of  his  own  w'atCTof  the  " 
land,  causes  water,  even  though  arising  from  natural  rain-  ^^^^  °^  ^'^■ 
fall,  to  pass  to  his  neighbour's  land,  and  thus  substantially  means  of  arti- 
to  interfere  with  his  enjoyment,  he  will  be  liable  to  an  ^"^^^  erection, 
action  at  the  suit  of  him  who  is  injured.     This  liability  is 
limited  to   liability   for   allowing  things,   in  themselves 
offensive,   to   pass  to   a   neighbour's    property,   and  for 
causing,  by   artificial  means,  things,   in  themselves   in- 
offensive, to  pass  to  a  neighbour's  property,  to  the  pre- 
judice of  his  enjoyment  thereof.^ 

So,  where  water  and  sewage  came  on  the  defendant's  Sewage. 
land  by  an  artificial  drain  made  for  the  convenience  of  the 
defendant,  and,  passing  thence,  flooded  the  plaintiff's 
adjoining  premises,  it  was  held  that  the  defendant  was 
liable,  although  unaware  of  the  existence  of  the  drain,  and 
consequently  of  its  want  of  repair.^  It  has  also  been  held 
that  the  occupier  of  a  house  is  liable  to  the  continuance  of 
such  a  nuisance  as  the  penetration  of  damp  from  an 
artificial  mound  on  which  his  stable  stood,  though  it  had 
been  put  there  before  he  took  possession.'  Such  liability 
does  not  exist  between  persons  occupying  two  floors  of  the 
same  house,  and  the  upper  occupier  is  not  responsible  to 
the  lower,  in  the  absence  of  negligence,  for  an  escape  of 
water  from  his  water-closet,  whereby  the  lower  occupier  is 
injured.* 

So  the  discharging  of  rain-water  from  the  roof  of  a  Drip. 
house,  either  by  means  of  a  spout,  or  by  drip,  on  the 

'  See  Berdmcm  v.  N.  E.  Rail.  Co.,  D.  239 ;  Fletcher  v.  Sylands,  L.  R., 

3  0.   P.  D.    168  (C.A.)  ;    Fitzsim-  3  H.  L.  330. 

mons  T.  Inglis,  5  Taunt.  534.     This  '  Broder  v.  Saillard,  2  Ch.  Div. 

is  not  at  variance  with  Wilson  v.  692,  M.  R. ;  see  also  Sodgkinson  v. 

Waddell{'iA-p-p.G.95,post,-p_.\M),  Fmior,    4    B.    &   S.    229;   Sell  y. 

as  there  the  excavation  of  minerals  Twentyman,    1   Q.  B.   766  ;   Tenant 

is  a  natural  use  of  the  land.    (Here,  v.    Goldwin,     2    Lord    Raymond, 

,  raisinff  the  surface  is  not  a  1089. 


natural  use.)    Ci.  MenziesY.  Bredal-  *  Soss  y.  Feddm,  L.  R.,  7  Q-  B. 

iane,  31  Bli.,  N.  S.  414  (H.  L.).  661  ;   Carstairs  v.  Taglor,  L.  R.,  6 

^  Sumphries  v.  Cousins,  2  C.  P.       Ex.  217. 
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Liability  only 
oxtends  to 
proximate  and 
direct  conse- 
quences. 


Eight  to  Tvork 
mines  if  duly 
exercised  be- 
gets no 
responsibility. 


premises  of  a  neighbour,  is  a  nuisance,  and  actionable,  in 
the  absence  of  a  prescriptive  right  to  such  discharge.^ 

In  the  case  of  Cattle  v.  Stockton  Waterworks,'^  it  was 
decided  that  the  liability  for  the  escape  of  water  only 
extends  to  the  proximate  and  direct  consequences  of  the 
escape,  and  that  where  a  landowner  had  employed  a 
contractor  to  excavate  a  tunnel  on  his  land,  and  the  works 
were  stopped  by  the  overflow  of  water  from  the  defen- 
dant's pipes,  even  assuming  that  the  landowner  could 
recover,  which  point  the  Court  did  not  decide,  the  con- 
tractor had  no  right  of  action  for  any  loss  which  he  might 
have  sustained  through  being  delayed  in,  or  prevented 
from,  completing  his  contract. 

In  Wilson  V.  Waddell,^  the  pursuer  and  defender  were 
lessees  of  coal  mines  under  one  landlord.  The  seam  of 
coal  lay  at  a  high  inclination,  and  cropped  out  at  the 
surface  in  defender's  holding.  The  seam  of  coal  entered 
the  pursuer's  holding  at  many  fathoms  below  the  surface, 
so  that  any  water  which  fell  on  and  percolated  into  the 
defender's  holding  would  necessarily,  by  force  and  gravi- 
tation, descend  to  the  pursuer's  holding,  unless  stopped  by 
the  minerals  or  soil  from  doing  so.  The  surface  soil 
above  the  coal  was  an  impervious  clay,  so  that,  while  it 
was  undisturbed,  it  held  the  water,  and  very  Kttle  filtered 
down  into  the  seam.  Under  these  circumstances,  the 
House  of  Lords  held  that,  as  the  right  to  work  mines  is  a 
right  of  property,  which,  if  duly  exercised,  begets  no 
responsibility,  and  that  the  defender  having  worked  out 
all  his  coal,  and  so  caused  a  subsidence  of  the  surface,  and 
a  flow  of  rainfall  into  the  pursuer's  lower  coal  field,  was 
not  liable  for  any  damage  thereby  caused,  the  injuries 
being  entirely  owing  to  gravitation  and  percolation. 


^  Tucker  v.  Newman,  l\  A.  &  E. 
40  ;  Fay  v.  Prentice,  \i  L.  J.,  C. 
P.  298  ;  Rolfe  v.  Rolfe,  cited  in 
J}estvic7c  V.  Combdon,  Moo.  353 ;  5 
Eep.  101. 


2  L.  R,  10  Q.  B.  453;  see 
Lumly  V.  Gye,  2  E.  &  B.  252  ;  22 
L.  J.,  Q.  B.  479  ;  Langridge  v.  Leys, 
2  M.  &  W.  519  ;  4  M.  &  "W.  337. 

3  2  App.  Cas.  95. 
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In  West  Cumlerland  Iron  Co.  v.  Kenyon,  the  defen- 
dants, owners  of  mining  property,  sunk  a  shaft,  by  which 
they  tapped  water  which  had  formerly  found  its  way  into 
certain  old  workings  on  their  own  ground,  and  had  thence 
percolated  into  plaintiffs'  mines.  The  defendants  then 
made  a  borehole  at  the  bottom  of  the  shaft.  It  was 
admitted  that  the  making  of  it  was  not  in  the  due  course 
of  mining,  but  only  for  the  purpose  of  getting  rid  of  the 
water.  The  effect  of  the  borehole  was  to  let  off  the  water 
into  the  above-mentioned  old  workings  on  defendants' 
ground,  whence  it  percolated  into  plaintiffs'  works  in  the 
same  way  in  which  it  would  have  done  if  neither  the  shaft 
nor  borehole  had  ever  been  made.  The  Court  of  AppeaP 
held,  reversing  the  decision  of  Fry,  J.,^  that  the  defen- 
dants had  not,  by  making  the  shaft,  so  appropriated  the 
water,  as  to  lay  themselves  under  an  obligation  to  keep  it 
from  coming  to  plaintiffs'  land;  and  that,  as  the  effect  of 
defendants'  operations  was  not  to  throw  upon  plaintiffs' 
land  any  burden  which  it  had  not  borne  before,  the  plain- 
tiffs' case  failed.  So  in  Smith  v.  Kenrick,  where  the  owner 
of  a  coal  mine  on  a  higher  level  worked  out  the  whole  of 
his  coal  in  the  ordinary  way,  leaving  no  barrier  between 
his  mine  and  the  mine  on  the  lower  level,  so  that  the 
water  percolating  into  the  upper  mine  flowed  into  the 
lower  mine  and  obstructed  the  owner  in  getting  his  coal, 
it  was  held  that  the  ovmer  of  the  lower  mine  had  no 
ground  of  complaint.' 

But  where  the  owner  of  an  upper  mine  did  not  merely  Liability  for 
suffer  the  water  to  flow  through  his  mine,  but  pumped  up  a  m'i^water 
quantities  of  water  which  passed  into  plaintiff's  mine,  in  ^^^^t'^^^'^ 
addition  to  that  which  would  have  naturally  reached  it,  have  come 
and  so  occasioned  him  damage,  it  was  held  that,  though  *  '^'^^' 
this  was  done  without  negligence,  and  in  the  due  working 
of    the    defendant's  mine,   yet    he  was  responsible  for 
damage  so  occasioned.*     Thus,  too,  in  the  case  of  Cromp- 

1  11  Ch.  D.  782.  M  C.  B.  564. 

z  6  Ch.  D.  773.  *  Baird  v.  Williamson,  15  C.  B., 
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for  a  natural 
channel. 


Exceptional 
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ton  V.  Lea,^  an  injunction  was  granted  to  restrain  the 
owner  of  a  mine  on  a  higher  level  from  working  his  mines 
so  near  a  river  flowing  over  it,  as  to  cause  the  waters  of 
that  river  to  flow  into  plaintiii's  mine  on  a  lower  level ; 
HaU,  Y.-O.,  in  the  course  of  his  judgment,  remarking,  "  I 
"  do  not  see  why  a  mine  owner  who  is  lower  down  should 
"  be  in  a  worse  position,  "or  less  entitled  to  complain  of  an 
"  injury  occurring  to  him  from  such  an  act,  such  as  throw- 
"  ing  down  of  the  water  upon  him,  than  a  riparian  pro- 
"  prietor,  or  one  who  is  not  immediately  a  riparian  pro- 
"  prietor,  or  one  considerably  inland.  If  any  iujury 
"  should  accrue  in  consequence  of  the  interference  with 
"  the  flow  of  a  river  in  that  way,  I  do  not  see  why  any 
"  person  who  sustains  an  injury  in  consequence  of  that 
"  which  must  be  a  wrong  to  somebody,  is  in  a  worse 
"  position  than  other  persons  who  would  have  an  im- 
"  doubted  remedy." 

This  case  was  followed  by  Fletcher  v.  Smith?  In  this 
case  the  defendants'  mine  was  on  a  higher  level  than  the 
plaintiff's,  and  on  the  surface  of  defendants'  land  were 
certain  hollows  or  openings  partly  caused  by,  and  partly 
made  to  facilitate,  the  defendants'  workings.  Across  the 
surface  of  their  land  ran  a  watercourse  which,  in  the  year 
1865,  the  defendants  diverted  into  a  new  channel.  In 
1871  the  banks  of  this  watercourse,  which  were  suiEeient 
for  all  ordinary  occasions,  burst,  owing  to  exceptionally 
heavy  rains,  and  the  water  escaped  into  the  hollows,  and 
thence  by  cracks  and  fissures  passed  into  plaintiff's  mine. 
The  defendants  were  not  guilty  of  any  actual  negligence. 
On  the  trial  of  an  action  for  damages.  Lush,  J.,  held  that 
the  case  was  governed  by  Fletcher  v.  Bylands,  and  that  the 
defendants  were  absolutely  liable;  he  refused  to  receive 
evidence  that  the  defendants  had  taken  every  reasonable 
precaution  to  guard  against  ordinary  emergencies,  and 


N.  S.  376  ;  and  see  per  Lord  Gran- 
worth  in  Rylands  v.  Fletcher,  L. 
E.,  3  H.  L.  341  ;  see  SipMns  v. 
Birminijham  and  Stafford  Gas  Co., 


6  H.  &  N.  250. 

1  L.  E,.,  19  Eq.  115. 

2  2  App.  Gas.  731. 
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directed  a  verdict  for  the  plaintiff.  This  ruling  was  up- 
held by  the  Court  of  Exchequer ;  ^  but  the  Court  of  Ex- 
chequer Chamber  directed  a  new  trial,  on  the  ground  that 
the  case  was  not  beyond  all  question  governed  by  FMclier 
V.  Rijlands,  and  that  if  evidence  had  been  received  there 
might  have  been  questions  for  the  jury.^  On  the  second 
trial,  Pollock,  B.,  left  five  questions  to  the  jury: — 1st. 
Was  the  mine  flooded  from  natural  causes,  or  from  any- 
thing done  by  the  defendants  ?  Answer :  From  the  acts 
of  defendants.  2nd  (a).  "Was  the  flooding  occasioned,  in 
whole  or  ia part,  by  the  diversion  of  the  stream?  Answer : 
In  part,  and  chiefly,  by  the  diversion  of  the  stream.  2nd  (b) . 
Or  by  the  deficient  condition  of  the  new  channel,  and  the 
banks  thereof?  Answer:  And  by  the  condition  of  the  new 
channel.  2nd  (c).  "Was  the  stream  in  its  diverted  course 
more  likely  to  overflow  in  time  of  flood ;  and  would  its 
overflow  do  more  damage  to  the  plaintiff  than  if  it  had 
been  allowed  to  flow  in  its  former  channel  ?  Answer :  The 
stream  in  its  diverted  course  would  be  more  likely  to  over- 
flow, and  so  do  more  damage  to  the  plaintiff.  3rd.  "Was 
the  flooding  occasioned  by  the  failuxe  of  the  diverted 
channel,  or  other  means,  to  intercept  the  surface  water  on 
the  broken  ground?  Answer:  Yes.  4th.  Was  the  flood- 
ing caused  not  by  the  insufficiency  of  the  channel,  but  by 
the  result  of  the  exceptional  rainfall?  Answer :  The  rain- 
fall was  exceptional,  but  the  new  channel  was  insufficient. 
5th.  Was  what  was  done  by  the  defendants  in  the  ordi- 
nary, reasonable,  and  proper  working  of  their  mine? 
Answer:  Yes,  if  the  diversion  of  the  stream  had  been 
properly  executed.  The  verdict  was  entered  for  plaintiff, 
and  a  rule  for  a  new  trial  discharged ;  and  on  appeal  that 
decision  was  affirmed. 

On  appeal  to  the  House  of  Lords  this  decision  was  again 
affirmed.'  Their  lordships  were  of  opinion  that  as  the  jury 
had  found  the  new  channel  not  to  be  so  efficient  as  the  old 
one,  and,  therefore,  not  sufficient  to  carry  off  rainfall,  not 

1  L.  E.,  7  Ex.  315.  •    3  2  App.  Cas.  781. 

*  L.  R.,  9  Ex.  64. 
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Grod,  how  far 
an  excuse  at 
common  law. 


exceptional,  the  defendants  were  responsible  at  all  events. 
Witli  regard  to  tlie  duty  imposed  upon  persons  so  alter- 
ing a  natural  channel,  Lord  Penzance,  in  whose  opinion 
the  remainder  -of  the  House  concurred,  thus  expresses 
himself.  "  In  diverting  it,  what  were  these  obligations  ? 
"  Was  it  enough  to  make  the  new  and  artificial  water- 
"  courses  as  efficient,  but  no  more  so  than  the  old  and 
"  natural  one,  so  that  whatever  defects,  incapacity,  or 
"  otherwise,  the  old  one  might  have  had,  might,  without 
"  responsibility,  be  produced  in  the  new  one?  or,  secondly, 
"  were  they  bound  (as  they,  for  their  own  convenience, 
"  were  making  a  new  and  artificial  watercourse)  to  construct 
"  it  in  such  a  manner  that  it  would  be  capable  of  conveying 
"  ofE  the  water  that  might  flow  into  it  from  all  such  floods 
"  and  rainfalls  as  might  reasonably  be  anticipated  to 
"  happen  in  that  locality  ?  or,  thirdly,  were  they  bound  to 
"  make  provisions  for  any  such  quantities  of  water  as 
"  might  possibly  be  discharged  into  it  from  any  mere 
"  raiafall,  however  heavy,  however  unusual,  and  however 
"  contrary  to  all  previous  experience  ?  For  my  own  part, 
"  I  incline  to  think  that  the  second  proposition  defines  the 
"  true  measure  of  the  defendants'  obhgations,  but  I  desire 
"  to  express  no  positive  opinion  to  that  effect."'' 

In  the  case  of  Nichols  v.  Mar&land^  where  the  defendant 
formed  artificial  ornamental  pools  by  damming  up  a  natural 
stream,  and  an  extraordinary  rainfall  bm'st  the  dams  and 
injured  the  plaintiff's  property,  and  the  jury  found  that 
there  was  no  negligence  in  the  maintenance  and  construc- 
tion of  the  pools,  and  that  the  flood  was  so  great  that  it 
could  not  reasonably  have  been  anticipated,  though  if  it 
had  been  anticipated,  the  effect  might  have  been  pre- 
vented; it  was  held,  affirming  the  judgment  of  the  Court  of 
Exchequer,  that  this  was  in  substance  a  finding  that  the 
escape  of  water  was  caused  by  the  act  of  Grod,  or  m&  major, 
and  that  the  defendant  was  not  liable.     Mellish,  L.  J., 


'  See  A.-G.  v.  Tomline,  40  L. 
T.,  N.  S.  775,  where  this  and  the 
preceding  cases  are  discussed  by 


Fry,  J. 

^  2  Ex.  Div.  1  (C.A.):  L.  R., 
10  Ex.  255. 
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delivering  the  judgment  of  tlie  Court,  says :  "  It  appears 
"  to  us  that  we  have  two  questions  to  consider : — First, 
"  the  question  of  law  which  was  left  undecided  in  Rylands 
"  V.  Fletcher, — Can  the  defendant  excuse  herself  by  show- 
"  ing  that  the  escape  of  the  water  was  owing  to  vis  major, 
"  or,  as  it  is  termed  in  the  law  books,  the  '  act  of  Grod?' 
"  and,  secondly,  If  she  can,  did  she  in  fact  make  out  that 
"  the  escape  was  so  occasioned  ?  Now  with  respect  to  the 
"  first  question,  the  ordinary  rule  of  law  is,  that  when  the 
"  law  creates  a  duty,  and  the  party  is  disabled  from  per- 
"  forming  it  without  any  default  of  his  own — by  the  act 
"  of  Grod  or  the  king's  enemies — the  law  will  excuse  him ; 
"  but  when  a  party  by  his  own  contract  creates  a  duty,  he 
"  is  bound  to  make  it  good,  notwithstanding  any  accident 
"  by  inevitable  necessity.'  We  can  see  no  good  reason 
"  why  that  rule  should  not  be  applied  to  the  case  before 
"  us.  The  duty  of  keeping  the  water  in  and  preventing 
"  its  escape  is  a  duty  imposed  by  the  law,  and  not  one 
"  created  by  contract.  If,  indeed,  the  making  a  reservoir 
"  was  a  wrongful  act  in  itself,  it  might  be  right  to  hold 
"  that  a  person  could  not  escape  from  the  consequences 
"of  his  own  wrongful  act.  But  it  seems  to  us  absurd 
"  to  hold  that  the  making  or  the  keeping  a  reservoir  is  a 
"  wrongful  act  in  itself.  The  wrongful  act  is  not  the 
"  making  or  keeping  the  reservoir,  but  the  allowing  or 
"  causing  the  water  to  escape.  If,  indeed,  the  damages 
"  were  occasioned  by  the  act  of  the  party  without  more — 
"  as  where  a  man  accumulates  water  on  his  own  land,  but 
"  owing  to  the  peculiar  nature  or  condition  of  the  soil,  the 
"  water  escapes  and  does  damage  to  his  neighbour — the 
"  case  of  Rylands  v.  Fletcher  estabhshes  that  he  must  be 


'  See   Ziver  Wear  Commissioners  at  a  time  Tvhen  the  master  and  crew 

V.    Adamson,    2    App.    Cas.     743,  had  been  compelled  to  leave  the 

where  it  was  held  that  under  the  vessel,  and  had,  consequently,  no 

Pier  and  Harbour  Act,  10  Vict.  c.  control  over  her,  the  owners  were 

27,  where  damage  had  been  occa-  not  liable.     See  post,  p.   142,  and 

sioned  to  a  pier  by  a  vessel  through  Ch.  VII. 
the  violence  of  the  wind  and  waves, 
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"  held  liable.  The  accumulation  of  water  in  a  reservoir 
"  is  not  ia  itself  wrongful ;  but  the  making  it  and  sufEer- 
"  ing  the  water  to  escape,  if  damage  ensue,  constitute  a 
"  wrong.  But  the  present  case  is  distinguishable  from 
"  that  of  Rijlands  v.  Fletcher  in  this, — that  it  is  not  the  act 
"  of  the  defendant  in  keeping  this  reservoir — an  act  ia 
"  itself  lawful — which  alone  leads  to  the  escape  of  the 
"  water,  and  so  renders  wrongful  that  which  but  for  such 
"  escape  would  have  been  lawful, — it  is  thg  supervening 
"  vis  major  of  the  water  caused  by  the  flood  which,  super- 
"  added  to  the  water  in  the  reservoir  (which  would  of 
"  itself  have  been  innocuous),  causes  the  disaster.  A  de- 
"  fendant  cannot,  in  our  opinion,  be  properly  said  to  have 
"  caused  or  allowed  the  water  to  escape,  if  the  act  of  God 
"  or  the  queen's  enemies  was  the  real  cause  of  its  escaping 
"  without  any  fault  on  the  part  of  the  defendant.  If 
"  a  reservoir  was  destroyed  by  an  earthquake,  or  the 
"  queen's  enemies  destroyed  it  in  conducting  some  war- 
"  like  operations,  it  would  be  contrary  to  all  reason  and 
"  justice  to  hold  the  owner  of  the  reservoir  liable  for  any 
"  damage  which  might  be  done  by  the  escape  of  the  water. 
"  We  are  of  opinion,  therefore,  that  the  defendant  was 
"  entitled  to  excuse  himself  by  proving  that  the  water 
"  escaped  through  the  act  of  God.  The  remaining  ques- 
"  tion  is,  did  the  defendant  make  out  that  the  escape  of 
"  water  was  owing  to  the  act  of  God  ?  Now  the  jmy 
"  have  distinctly  found,  not  only  that  there  was  no  negH- 
"  gence  ia  the  construction  or  the  maintenance  of  the 
"  reservoirs,  but  that  the  flood  was  so  great  that  it  could 
"  not  reasonably  have  been  anticipated,  although  if  it  had 
"  been  anticipated,  the  effect  might  have  been  prevented ; 
"  and  this  seems  to  us  in  substance  a  findiag  that  the 
"  escape  of  water  was  owing  to  the  act  of  God.  However 
"  great  the  flood  had  been,  if  it  had  not  been  greater  than 
"  floods  that  had  happened  before,  and  might  be  expected 
"  to  occur  again,  the  defendant  might  not  have  made  out 
"  that  she  was  free  from  fault ;  but  we  thiak  she  ought 
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"  not  to  be  held  liable  because  she  did  not  prevent  the 
"  effect  of  an  extraordinary  act  of  nature  which  she  could 
"  not  anticipate.  In  the  late  case  of  Nugent  v.  Smith,^  we 
"  held  that  a  carrier  might  be  protected  from  liability  for 
"  a  loss  occasioned  by  the  act  of  Grod,  if  the  loss  by  no 
"  reasonable  precaution  could  be  prevented,  although  it 
"  was  not  absolutely  impossible  to  prevent  it.^  It  was, 
"  indeed,  ingeniously  argued  for  the  appellant  that  at  any 
"  rate  the  escape  of  the  water  was  not  owing  solely  to  the 
"  act  of  God ;  because  the  weight  of  the  water  originally 
"  in  the  reservoirs  must  have  contributed  to  break  down 
"  the  dams  as  well  as  the  extraordinary  water  brought  in 
"  by  the  flood.  We  think,  however,  that  the  extraordi- 
"  nary  quantity  of  water  brought  in  by  the  flood  is,  in 
"  point  of  law,  the  sole  proximate  cause  of  the  escape  of  the 
"  water.  It  is  the  last  drop  which  makes  the  cup  overflow."^ 

In  the  case  of  Nield  v.  London  and  North  Western  Rail- 
icay  it  was  held,  that  where  water  causing  damage  was 
not  brought  there  by  the  owner  of  an  artificial  water- 
course, but  was  the  result  of  circumstances  over  which  he 
had  no  control — such  as  the  sudden  overflow  of  an  adjoin- 
ing stream — he  was  not  liable  for  the  damage.* 

In  Harrison  v.  Great  Western  Railivay,^  where  the  de- 
fendants were  charged  with  repairing  a  drain,  and  the 
drain  burst  during  a  period  of  extraordinary  rainfall. 
Pollock,  C.  B.,  delivering   the  judgment  of   the  Court, 

1  1  C.  P.  Div.  423.     James,  L.  held  that,  -where  it  is  the  duty  of 

J.,  there  defines  the  act  of  God  as  the    zemindar    to    maintain    the 

' '  Any    accident    due    to    natural  tanks  on  his  zemindary  which  are 

causes    directly    and    exclusively  part  of  the  national  system  of  irri- 

without  human  intervention,  such  gation  recognized  by  the  laws  of 

as  could  not  have  been  prevented  India,  and  the  banks  of  the  tank  are 

by  any  amount  of   foresight   and  washed  away  by  an  extraordinary 

pains  and  care  reasonably  to  have  flood  without    negligence   on   his 

been  expected."  part,  the  zemindar  is  not  liable  for 

^  See  per  BramweU,  B.,  ia  this  damage  caused  by  the  escape  of  the 

case  in  the  Court  of   Exchequer,  water. 
L.  E.,  10  Ex.  265,  where  he  de-  *  L.  E  ,  10  Ex.  i. 

fines  the  act  of  God  as  "A  state  ^  Harrison  v.  O.  W.  Rail.  Co.,  11 

of  circumstances  practically,  if  not  Jur.,  N.  S.  992;  see  also  Forwards. 

physically,  impossible  to  prevent."  Fittard,  per  Lord  Mansfield,  C.  J.; 

3  See   Madras  Rail.    Co.   v.  Ze-  1  T.  E.  33;  BeU's  Diet.  &  Dig.  of 

mindar  of  Carventenagarum,'L.'R.,  Sc.    Law,    p.    11;  Broom's   Legal 

1   Ind.   App.   364,  where  it  was  Maxims,  5th  ed.  p.  530. 
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says,  "  There  was  nothing  in  the  weather  of  so  extra- 
"  ordinary  a  character,  that  the  defendants  were  not 
"  bound  to  anticipate  it.  The  storm,  though  unusual  and 
"  extraordiaary  in  a  sense — yet,  as  happening  once  in  a 
"  year,  or  in  a  few  years,  was  not  unusual ;  "  and  the 
defendants  were  held  responsible.  But  where  pipes  burst, 
owing  to  an  unprecedented  frost,  such  as  no  reasonable 
man  could  have  provided  against,  a  water  company  were 
held  not  liable  for  the  damage  caused.^  So  where  defen- 
dant, the  landlord  of  a  house,  let  the  lower  floor  to  plain- 
tiff, and  without  any  default  in  defendant,  a  rat  eat  a  hole 
in  a  cistern,  and  plaintiff's  goods  were  damaged  by  the 
water,  he  was  held  not  liable  ;  Kelly,  0.  B.,  being  of 
opinion  that  the  damage  was  caused  by  vw  major}  In 
Box  V.  Jubh,^  the  owner  of  a  reservoir  was  held  not  re- 
sponsible for  damage  done  by  the  overflow  of  his  reser- 
voir, caused  by  the  emptying  of  a  reservoir  belonging  to  a 
third  person,  and  by  an  obstruction  in  a  drain  not  under 
his  control. 
Where  liabi-        From  the  above  cases  there  is  no  doubt  but  that  where 

lity  is  imposed        ji-  l  •j--itt.  n  i 

by  contract  or  ^  duty  IS  cast  on  an  mdividuai  by  common  law,  he  may 
Act  of  Parlia-  excuse  himself  by  showing  that  the  performance  of  this 
duty  was  prevented  by  circumstances  over  which  he  had 
no  control,  amounting  to  ris  major,  or  the  act  of  God. 
Where,  however,  he  contracts  that  he  will  be  liable  at  all 
events,  or  where  a  contract  is  made  which  does  not  ex- 
pressly or  impliedly  except  the  act  of  Grod,  the  Courts 
cannot  introduce  that  exception  by  intendment  of  law.* 
"If,"  says  Cairns,  L.  C,  in  The  Rirer  Wear  Commissioners 
V.  Adamson,  "  a  duty  is  cast  on  an  individual  by  common 
"  law,  the  act  of  Grod  will  excuse  him  from  the  perform- 
"  ance  of  that  duty.     No  man  is  compelled  to  do  that 

'  BlythY.Birminghum  Water  Co.,  Mid.  ^-  G.  W.  Sail.  Co.,  Ir.  R.,  7 

11  Ex.  781 ;  see  Withers  v.  Mrth  C.  L.  168. 

jaiit  Sail.  Co.,  27  L.  J.,  Ex.  417.  *  Per  Lord  Blaekbm'n  in  Siver 

2  Carstairs  v.  Tat/lor,  L.  K.,   6  Wear  Commissioners  v.  Adamson,  2 

Ex.    217 ;    see    also    Houghton  v.  App.  Cas.  771 ;   Taradine  t.  Jane, 

Mid.  ^  0.  W.  Rail.  Co.,  Ir.  R.,  7  Aleyn,  26;  R.  v.  Leigh,  10  A.  &E. 

C.  L.  169.  398';  2  App.  Cas.  750. 

^  4   Ex.  Diy.  76 ;   Houghton  v. 


Digitized  by  Microsoft® 


THE    BIGHT   TO   WATEK    IN    ITS   NATUEAL    QUANTITY.  143 

"  wMoli  is  impossible.  If,  however,  a  man  contracts  tliat 
"  he  will  be  liable  for  the  damage  occasioned  by  a  par- 
"  tioiilar  state  of  circumstances,  or  if  an  Act  of  Parliament 
"  declares  that  a  man  shall  be  liable  for  the  damages 
"  occasioned  by  a  particular  state  of  circumstances,  I  know 
"  of  no  reason  why  a  man  should  not  be  liable  for  the 
"  damage  occasioned  by  that  state  of  circumstances, 
"  whether  the  state  of  circumstances  is  brought  about  by 
"  the  act  of  man,  or  by  the  act  of  Grod."  ^ 

"  It  is  quite  true,"  says  Lord  Blackburn  in  the  same 
case,  "  that  where  a  duty  is  imposed  by  law,  if  the  per- 
"  formance  of  the  duty  is  rendered  impossible  by  the  act 
"  of  Grod  or  the  king's  enemies,  the  non-performance  of 
"  the  duty  is  excused.  ParacUne  v.  Jane,'''  which  is  the 
"  case  generally  cited  for  that  position,  is  one  in  which 
"  the  point  did  not  arise.  Prince  Eupert  and  his 
"  cavaliers,  if  they  were  to  be  considered  the  king's 
"  enemies,  by  driving  away  the  defendant's  cattle  and 
"  burning  his  crops,  may  have  reduced  the  defendant  to 
"  poverty,  but  did  not  render  the  payment  of  his  rent  to 
"  his  landlord  impossible  in  any  other  sense  than  they  ren- 
"  dered  the  payment  of  any  other  debt  to  any  other  cre- 
"  ditor  impossible  ;  nor  in  the  present  case  is  there  any  im- 
"  possibiLLty  in  the  owner  making  good  the  damage  caused 
"  by  the  act  of  Grod,  any  more  than  if  caused  otherwise. 
"  The  case  of  Paradine  v.  Jane'  was  one  in  which  it  was 
"  attempted  to  argue  that  the  duty  imposed  by  the 
"  contract  to  pay  rent  was  subject  to  a  condition  that  the 
"  tenant  should  not  be  evicted  by  the  act  of  Grod  or  vis 
"  major,  and  the  really  important  part  of  the  decision  is  that 
"  where  a  contract  is  made  which  does  not  either  expressly 
"  or  impliedly  except  the  act  of  Grod,  the  Courts  could  not 

1  River    Wear    Commissioners    v.  Birmingham    Water    Co.,    11    Ex. 

Adamson,    2   App.    Gas.    750  ;    of.  781 ;  Nitro-Plmsphate  Co.  v.  London 

Carstairs  v.  Taylor,  L.  R.,  6  Ex.  Doelcs,  37  L.  T.,  N.  S.  320  ;  9  Oh. 

217  ;  Nichols  v.  Marsland,  L.  E,.,  10  D.  103. 
Ex.  255  ;   Harrison  v.  G.  W.  Sail.  -  Aleyn,  2S. 

Co.,  10  Jur.,  N.  S.  992  ;   Blyth  v. 
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"  introduce  that  exception  by  intendment  of  law ;  and 
"  that  makes  strongly  against  the  supposition  that  in 
"  construing  a  statute,  where  the  legislature  might  have 
"  expressed,  but  did  not  express,  such  an  exception,  the 
"  Court  should  introduce  it." 
The  act  of  In  the  case  of  The  Nitro-PhospJiate  Co.  v.  London  Boclts^ 

inc^es'oi^^^  the  defendants  were  required  by  Commissioners  of  Sewers 
negligence.  and  by  Act  by  Parliament  to  keep  the  wall  of  their  dock 
at  a  certain  height.  They  failed  to  do  this,  and  an  extra- 
ordinarily high  tide  overflowed  their  wall  and  caused 
damage  to  the  plaintiffs.  The  plaintiffs  contended  that 
defendants  were  bound  at  common  law  to  keep  their  wall 
at  a  reasonable  height.  The  defendants  alleged  that  the 
wall  was  high  enough  to  keep  out  all  ordinary  tides,  and 
that  the  damage  was  caused  by  the  act  of  Grod.  They 
also  contended  that  if  they  were  liable  to  any  damage  at 
all,  they  could  not  be  held  responsible  for  the  damage 
which  was  caused  by  the  water  which  would  have  come 
over  their  wall  if  it  had  been  at  the  prescribed  height. 

Fry,  J.,  held  that  as  the  wall  had  been  high  enough  to 
keep  out  all  previous  floods,  and  as  the  flood  in  question 
was  of  such  an  extraordinary  character  as  to  amount,  in 
his  opinion,  to  the  act  of  Grod,  he  would  have  had  great 
difficulty  ia  coming  to  the  conclusion  that  the  defendants 
were  responsible  at  common  law,  but  that  as  the  Act  of 
Parliament  imposed  upon  them  the  duty  of  keeping  the 
wall  at  a  certain  height,  and  they  had  failed  to  do  so, 
they  were  guilty  of  negligence,  and  responsible  for  the 
whole  damage  ;  for  that  where  a  person  has  a  duty  east 
upon  him,  and  does  not  perform  it,  he  cannot  rely  on  the 
act  of  God  as  any  excuse  at  all.  The  Court  of  Appeal 
affirmed  the  decree  of  Pry,  J.,  with  a  variation.  They 
held  that  the  defendants  were  bound  at  common  law, 
independently  of  the  statute,  to  keep  their  part  of  the 
wall  at  the  height  prescribed  by  the  Commissioners  of 
Sewers,  and  that  the  extraordinarily  high  tide,  though  the 
1  37  L.  T.,  N.  S.  330. 
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act  of  Grod,  did  not  excuse  them  from  their  liability  ;  but 
that  they  ought  to  haye  an  opportunity  of  showing  that  the 
damage  done  by  the  act  of  Grod  and  the  damage  caused  by 
their  negligence  could  be  ascertained  and  apportioned.^ 

Where  the  bringing  or  storing  up  of  water  is  autho-  Liability 
rized  by  Act  of  Parliament,  there  is  no  Hability  on  the  ^^  authorized 
persons  so  authorized  for  damage  done  in  the  due  exercise  'by  act  of  Par- 
of  their  statutory  powers,  in  the  absence   of  negligence ; 
but  an  action  will  lie  for  doing  that  which  the  legislature 
has  authorized,  if  it  be  done  negligently.     The  law  as 
above  stated  was  laid  down  in  the  House  of  Lords  in  a 
late  case,  in  which  Lord  Blackburn  further  defines  negli- 
gence as  follows  :  ^  "  I  think  that  if,  by  a  reasonable  exer- 
"  cise  of  the  powers,  either  given  by  statute  to  the  pro- 
"  meters,  or  which  they  have  at  common  law,  the  damage 
"  could  be  prevented,  it  is  within  this  rule  '  negligence ' 
"  not  to  make  such  reasonable  exercise  of  their  powers." 

In  the  case  of  Gedclis  v.  Bann  Reservoir,^  the  defendants 
were  authorized  to  collect  water  into  a  reservoir,  and, 
when  necessary,  to  send  the  waters  down  a  channel  to  the 
river  Bann.  They  were  empowered  to  enter  on  lands  to 
scour  and  cleanse  channels  and  watercourses.  They  neg- 
lected to  keep  the  channel  in  question  cleared  and 
scoured,  so  that  at  times  it  overflowed,  and  did  damage 
to  the  lands  of  the  adjoining  proprietors.  It  was  held 
that  they  were  responsible  for  the  damage  so  occasioned. 
In  a  similar  case,  where  the  damage  was  caused  by  an 
obstruction  in  a  public  sewer  not  under  the  control  of  the 
defendants,  they  were  held  not  responsible.''     A  canal  was 

1  9  Ch.  D.  403  ;  see  ante,  Ch.  I.  B.  733  ;  Sagnall\.  L.  §■  N.  IV.  Sail. 

p.  29.  Co.,  1  H.  &  C.  544  ;   Whitehouse  v. 

^  Geddis    T.   Bann    Reservoir,    3  Birmingham  Canal,  27  L.  J.,  Ex. 

App.  C.  430;   Hammersmith  Rail.  25;   Coclcburn  y.  Ereicash  Canal,  11 

Co.  v.  Brand,  L.  R.,  4  H.  L.  171  ;  W.   E.    34  ;    Madras  Rail.    Co.  v. 

Lawrence  v.  G.  N.   Rail.    Co.,    16  Zemindar   of   Carventenagarum,    22 

Q.  B.   643  ;    Weld  v.  Gaslight  Co.,  W.  R.  865. 

1  Stark.   189.     See  also   Collins  v.  ^  3  App.  C.  430. 

:  Bevel,  L.  E.,  4  C.  P.  279;  ''  Boughton  v.  Mid.  ^  G.  W.  Rail. 


R.  V.  Fease,  4  B.  &  A.  SO  ;   Jones       Co.,  Ir.  R.,  7  C.  L.  169. 
V.  Ffestiniog  Rail.  Co.,  L.  R.,  3  Q. 
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made  under  an  Act  of  Parliament,  tlie  minerals  teing 
reserved  to  tlie  owners  of  the  land  over  whicli  it  passed, 
who  might  work  them  on  giving  three  months'  notice  to 
the  canal  owners,  who,  in  their  turn,  might  prevent  the 
working  on  payment  to  the  owners  of  the  value  of  the 
minerals.  The  plaintiffs,  the  landowners,  gave  due  notice, 
and  the  canal  company  refused  to  purchase  the  mines. 
Thereupon  the  plaintiffs  worked  the  mines  without  negli- 
gence, but  without  any  regard  to  supporting  the  surface 
under  the  canal.  The  canal  owners  did  all  in  their  power 
to  keep  the  canal  water-tight,  but  the  water  escaped  and 
flooded  the  plaintiff's  mines.  The  Court  held  that  no 
action  would  lie  for  the  damage  so  caused,  for  that, 
striking  out  the  charge  of  negligence,  which  was  nega- 
tived, the  canal  company  were  charged  with  nothing,  but 
that  they  brought  water  into  the  canal  near  the  plaintiff's 
mines,  and  that  they  had  full  powers  under  their  Act  to 
bring  the  water  there.'- 

Where  a  railway  was  constructed  by  Act  of  Parliament, 
and  carried  along  an  embankment  in  lowlands  adjoining  a 
river,  between  the  river  and  plaintiff's  lands,  the  lowlands 
were  separated  from  plaintiff's  land  by  an  embankment 
which,  before  the  railway  embankment  was  made,  was 
sufficient  to  protect  his  land  from  the  flood  waters  of  the 
river,  but,  in  consequence  of  the  railway  embankment,  the 
flood  waters  were  unable  to  spread  over  the  lowlands  as 
formerly,  and  flowed  over  the  bank  into  plaintiff's  lands  : 
— held,  that,  although  the  railway  company  were  not,  by 
their  Act,  to  make  flood  openings,  yet,  as  they  might,  by 
proper  caution,  have  prevented  the  injury  to  plaintiff,  an 
action  was  maintainable  ;  and  that  the  compensation 
awarded  to  the  owner  of  the  land,  before  the  railway  was 
made,  did  not  include  the  unforeseen  damage  in  the 
present  case.^ 

1  Binin  Y.  Birmingham  Canal,  L.  water  companies,  see  Cli.  V.,  post. 
R.,  8  Q.  B.  42.     For  further  eases  ^  Zam-enec  v.  G.  ^\  Hail.  Co.,  16 

as   to   tlic   liability  of   canal   and       Q.  B.  643. 
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Negligence  is  defined  by  Alderson,  B.,^  as  follows: —  Negligence 
"  Negligence  is  the  omission  to  do  something  which  a  ^  '^  " 
"  reasonable  man,  guided  upon  those  considerations  which 
"  ordinarily  regulate  the  conduct  of  human  affairs,  would 
"  do ;  or  doing  something  which  a  prudent  or  reasonable 
"  man  would  not  do."  Ignorance  of  the  existence  of  a 
cause  of  mischief  has,  moreover,  been  held  to  be  no  excuse, 
where  the  ignorance  is  the  result  of  culpable  negligence^. 

A  riparian  owner  on  inland  waters  has,  it  would  seem.  Eight  of  ripa- 
an  ordinary  right  prima  facie  to  protect  his  land  from  the  OTotect  Ma 
inroads  of  flood  water,  provided  he  can  do  so  without  laiKi  from 
injury  to  others.'  It  has  been  already  stated  with  regard 
to  the  sea,  that  every  landowner  exposed  to  its  inroads  has 
a  right  to  protect  himself  by  erecting  such  works  as  are 
necessary  for  that  purpose ;  and  that  if  he  acts  lonu  fide, 
he  is  not  liable  for  any  damage  thereby  occasioned  to  his 
neighbours,  who  must  protect  themselves.*  The  law  does 
not  appear, — except,  perhaps,  in  the  case  of  extraordinary 
floods, — to  give  such  large  powers  for  protection  to  the 
owners  on  the  banks  of  inland  waters,  whether  tidal  or 
not.  Thus  it  has  been  laid  down  by  the  House  of  Lords, 
that  riparian  owners  on  the  banks  of  a  non-tidal  river 
may  protect  their  property  from  the  invasion  of  the  water 
by  building  a  bulwark  ripce  muniendce  causa;  but  that 
even  in  this  necessary  defence  of  themselves,  they  are  not 
at  liberty  to  conduct  their  operations  so  as  to  do  any  actual 
injury  to  the  property  on  the  opposite  side  of  the  river,  or 
above  or  below  them."  "Mere  apprehension,  however," 
says  Lord  Chelmsford,  "  will  not  be  sufficient  to  found  a 
"  complaint  of  the  acts  done  by  the  opposite  proprietor ; 
"  because,  being  on  the  party's  own  ground,  they  were 
"  lawful  in  themselves,  and  only  became  unlawful  in  their 

1    Blyth    V.   Birmingham    Water  Commissioners  of  Fagham  Zevel,  S  H. 

Co.,  11  Ex.  734.  &  C.  355. 

^  Mersey  Docks  v.  Gibi,  L.  E.,  1  ^  BielceU  v.  Morris,  L.  E.,  1  Sc. 

H.  L.  93.  .A-pp.  47  ;  Orr  JStoiiig  v.  Colqulioun, 

3  R.  V.  Trafford,  8  Bing.  204;  2  App.  C.  839.  See  ^.-ff.  v.  ions- 
IB.  &  A.  874.  dale,  L.  E.,  7  Eq.  377. 

*  See  ante,  Oh.  I.  p.  32 ;  iJ.  v. 

L  2 
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i'ipo)  muni- 
endcc  cmisd. 


"  consequences,  upon  the  principle  of  sic  utere  tiio  ut 
"  alienum  non  Icedas.  But  any  operation  extending  into 
"  the  stream  itself  is  an  interference  with  the  common 
"  interest  of  the  opposite  riparian  proprietor ;  and,  there- 
"  fore,  the  act  being  pri7na  facie  an  encroachment,  the 
"  onus  seems  properly  to  be  cast  upon  the  party  doing  it 
"  to  show  that  it  is  not  an  injurious  obstruction." 

"A  proprietor  on  the  banks  of  a  river,"  says  Lord 
Lyndhurst,^  "has  no  right  to  build  a  mound  which, 
according  to  the  opinion  and  report  of  an  engineer, 
would,  if  completed,  in  times  of  ordinary  flood  throw 
the  water  of  the  river  on  the  grounds  of  a  proprietor  on 
the  opposite  bank,  so  as  to  overflow  and  injure  them. 
It  is  clear  beyond  the  possibflity  of  a  doubt  that  by  the 
law  of  England  such  an  operation  could  not  be  carried 
on.  The  old  course  of  the  flood  stream  being  along 
certain  lands,  it  is  not  competent  for  the  proprietors  of 
those  lands  to  obstruct  that  old  course  by  a  sort  of  new 
water  way,  to  the  prejudice  of  the  proprietors  on  the 
other  side.  The  ordinary  course  of  the  river  is  that 
which  it  takes  at  ordinary  times ;  there  is  also  a  flood 
channel.  I  am  not  talking  of  that  which  it  takes  in 
extraordinary  or  accidental  floods ;  but  the  ordinary 
course  of  the  river  at  the  different  seasons  of  the  year 
must,  I  apprehend,  be  subject  to  the  same  principles. 
Erskine,  in  his  Institutes,  says :  '  When  a  river  threatens 
'  an  alteration  of  its  present  channel,  by  which  damage 
'  may  arise  to  the  proprietor  of  the  adjacent  or  opposite 
'  ground,  it  is  lawful  for  him  to  build  a  bulwark  "  rijpce 
'  muniendcB  causa"  to  prevent  the  loss  of  ground  that  is 
'  threatened  by  that  encroachment.'  Though  the  river 
threatens  to  change  its  channel  and  to  encroach  upon 
your  land,  you  cannot  protect  yourself  to  the  prejudice 
of  the  opposite  proprietor.  It  is  true  that  passages 
may  be  found  in  the  Digest  (Roman)  appearing  to  have 


1  BU.,  N.  S.  414  (H.  L.) ;   On- 

Ewbig  V.  Colqiiliotm,  2  App.  C.  839  ; 


Bklcctt  V.  Morris,  L.  R.,  1  So.  47, 
ante,  p.  73  ct  seq. 
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"  a  contrary  tendency,  but  I  think  they  may  all  he 
"  reconciled;  and  I  consider  the  subject  in  this  light, — 
"  that  these  passages  to  which  I  am  now  alluding  have 
"  reference  to  accidental  and  extraordinary  casualties 
"  from  the  flood  suddenly  bursting  forth;  and  they  go 
"  to  this, — that  in  such  a  case  the  parties  may,  for  the 
"  sake  of  self-preservation,  guard  themselves  against  the 
"  consequence.  Farquharson  v.  Farqiihai'son  is  distin- 
"  guishable  in  every  particular.  There  it  was  held,  that 
"  where  Invercauld  had  erected  a  mound  on  his  ground 
"  to  prevent  the  old  course  of  the  river  being  (gradually) 
"  altered,  and  there  was  evidence  to  show  that  a  great 
"  part  of  the  bank  was  built  on  old  foundations,  and  of 
"  a  custom  of  the  county  for  opposite  proprietors  to 
"  embank  under  these  circumstances,  the  Court  gave  their 
"  opinion  in  favour  of  Invercauld." 

With  regard  to  such  extraordinary  floods  as  woidd  Extraordi- 
come  within  the  definition  of  extraordinary  casualties,  it  ^'^^  °°  ^" 
would  seem  from  the  opinion  of  Lord  Lyndhurst  in  the 
case  just  cited,  as  well  as  from  the  words  of  Bramwell,  B., 
in  a  late  case,  that  a  riparian  owner  may  exercise  a 
reasonable  selfishness  in  protecting  himself  from  such  a 
common  enemy. 

In  the  case  of  Wield  v.  L.  8f  N.  W.  Bail.  Co.,^  where  a 
flood  occurred  in  a  canal  from  the  bursting  of  the  banks 
of  an  adjoining  river,  and  the  defendants,  the  canal  com- 
pany, placed  a  barricade  across  the  canal  above  their 
premises,  and  thereby  flooded  the  plaintiff's  premises,  it 
was  held  they  were  not  liable  for  the  damage.  "  The 
"  flood,"  says  Bramwell,  B.,  "  is  a  common  enemy  against  The  flood  is  a 
"  which  every  man  has  a  right  to  defend  himself,  and  enemy. 
"  it  would  be  mischievous  if  the  law  were  otherwise, 
"for  a  man  must  then  stand  by  and  see  his  property 
"  destroyed,  out  of  fear  lest  some  neighbour  might 
"  say,  '  Tou  have  caused  me  an  injury !'  The  law 
1  L.  E,.,  10  Ex.  4. 
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"  allows,  I  may  say,  a  kind  of  reasonable  selfishness  in 
"  such  matters ;  it  says,  '  Let  every  one  look  out  for 
"  himself,  and  protect  his  own  interest,'  and  he  who  puts 
"up  a  barricade  against  a  flood  is  entitled  to  say  to 
"  his  neighbour  who  complains  of  it,  '  Why  did  not  you 
"  do  the  same.'  I  think  what  is  said  in  Menzies  v.  Earl  of 
"  Breadalbam  is  an  authority  for  this,  and  the  rule  so  laid 
"  down  is  quite  consistent  with  what  one  would  under- 
"  stand  to  be  the  natural  rule.  Where,  indeed,  there  is  a 
"  natural  outlet  for  natural  water,  no  one  has  a  right  for  his 
"  own  purpose  to  diminish  it,  and  if  he  does  so,  he  is,  with 
"  some  qualification,  perhaps,  liable  to  any  one  who  has 
"  been  injured  by  his  act,  no  matter  where  the  water  which 
"  does  the  mischief  comes  into  the  watercourse, — T  say  with 
"  some  qualification,  because  it  may  be  that  even  in  the 
"  case  of  a  natural  watercourse,  the  riparian  owner  is 
"  entitled  to  protect  himself  against  extraordinary  floods 
"  by  keeping  oif  extraordinary  water." 


The  Right  to  Water  in  its  Natural  Quality. 

With  regard  to  this  subject,  we  propose  to  treat,  in  the 
first  place,  of  the  common  law  rights  and  liabilities  of 
riparian  owners  with  regard  to  water  in  its  natural 
quality,  and  then  to  consider  the  various  statutes  which 
have  been  passed  imposing  penalties  on  the  pollution  of 
streams,  and  the  modifications  made  by  them  in  the 
common  law. 
At  common         ^  riparian  proprietor  on  a  natural  stream  has  a  right  to 

law  incident        -  ci  i  i  ii-  •■ 

to  the  laud  the  flow  of  the  stream  through  or  by  his  land  in  its  natural 
wMch^itflows  ^^^*'®  ^®  ^'^  incident  to  the  land  through  or  by  which  it 
flows,  and  if  the  water  be  polluted,  so  as  to  occasion 
damage  in  law,  though  not  in  fact,  it  gives  him  a  good 
cause  of  action,  unless  a  right  to  pollute  the  stream  has 
been  acquired   by  the  person  causing  the  pollution,  by 
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long  enjoyment  or  grant. ^     A  right  to  pollute  a  stream  Pollution 

can  only  be  acquired  by  a  continuance  of  a  perceptible  Without  proof 

amount  of  pollution  for  the  full  period  of  twenty  years.^  ?*  actual  iu- 

A  riparian  proprietor  can  therefore  maintain  a  suit  to 

restrain  the  foulLag  of  the  water  without  showing  that  the 

fouling  is  actually  injurious  to  him,  and  the  fact  that  the 

stream  is  also  fouled  by  others  is  no  defence.'     The  rights 

of  a  riparian  proprietor  are,  moreover,  not  restricted  to  the 

present  modes  of  enjoyment  of  the  water,  and  a  new  mode 

of  enjoyment  gives  a  right  at  once  to  sue  for  an  injury 

done  in  respect  of  such  new  uses.* 

In  the  case  of  Crossley  v.  Lightowlcr,^  the  plaintiffs,  who 
owned  a  carpet  manufactory  near  the  river  Hebble,  pur- 
chased from  the  defendants  a  piece  of  land  abutting  on  the 
river  and  higher  up  the  stream.  The  defendants  erected 
dye  works  still  higher  up  the  stream,  and  the  plaintiffs 
filed  a  bill  to  restrain  the  defendants  from  fouling  the 
water  of  the  river,  both  with  respect  to  the  carpet  manu- 
factory and  with  respect  to  the  piece  of  land.  The  plain- 
tiffs failed  to  prove  pollution  opposite  to  the  carpet  manu- 


1  Wood  V.  Waud,  3  Ex.  748  ; 
Emhrey  v.  Owen,  6  Ex.  15.3  ;  Tenant 
T.  Goldwin,  2  Lord  Eaymond, 
1039. 

■^  A.-G.  V.  Ealifax,  39  L.  J., 
Ch.  129 ;  Goldsmith  v.  Tunbridrje 
Wells,  L.  R.,  1  Ch.  349  ;  Cater  v. 
ieiaisham,  11  Jur.,  N.  S.  340  ;  and 
post,  Ch.  IV. 

^  Crossley  v.  Lightouiler,  L.  E. ,  2 
Ch.  478  ;  3  Eq.  279  ;  St.  Helens  v. 
Tipping,  11  H.  L.  642;  A.-G.  v. 
Leeds,  L.  E..,  5  Ch.  583  ;  Penning- 
ton V.  Brinsop  Sail  Co. ,  5  Ch.  D.  769. 

■*  Pennington  v.  Brinsop,  5  Ch.  D. 
769  ;  Hollier  v.  Porrit,  L.  K.,  10 
Ex.  59;  A.-G.  \.  Birmingham,  4 
De  G.  &  J.  528. 

5  L.  K.,  2  Ch.  478  ;  L.  E.,  3 
Eq.  279.  In  the  case  of  Bulce  of 
Bvcclouch  V.  Cowan  (Court  of  Session 
Cases  (Scotch),  3rd  series,  Vol.  5, 
p.  214),  it  was  held  that  "an  upper 


proprietor  is  not  entitled  to  throw 
impurities,  and  especially  artificial 
impurities,  into  a  stream  so  as  to 
pollute  the  water  as  it  passes 
through  the  estate  of  a  lower  pro- 
prietor ;  that  the  lower  proprietor 
is  entitled  to  complain  of  such  pol- 
lution as  renders  the  water  unfit 
for  primary  purposes  ;  hut  that  it 
will  be  a  good  defence  against 
such  a  complaint  that  the  stream 
has  been  from  time  immemorial 
devoted  to  secondary  purposes, 
such  as  manufactories,  so  as  to 
supersede  and  abrogate  the  primary 
purposes.  See  L.  E.,  2  App.  0. 
344,  where  the  Judgment  was 
affirmed,  and  it  was  held  that  by 
the  law  of  Scotland,  in  the  case  of 
the  pollution  of  a  stream,  the 
several  sufferers  may  continue  and 
bring  a  joint  action  against  the 
several  authors  of  the  nuisance. 
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No  defence 
that  the 
■water  was 
polluted  by 
others. 


factory,  but  as  they  proved  pollution  opposite  the  piece  of 
land  higher  up  the  stream,  Wood,  Y.-C,  and  Lord  Chelms- 
ford, L.  0.,  on  appeal,  both  held  that  they  were  entitled  to 
an  injunction,  although  they  proved  no  actual  injury.  It 
was  held,  moreover,  in  the  same  case,  following  the  case  of 
The  St.  Helens  Smelting  Co.  v.  Tipping^  that  it  was  no  defence 
that  the  water  was  also  fouled  by  other  manufacturers. 
"  Where  there  are  many  existing  nuisances,"  says  Chelms- 
ford, L.  C,  "  either  to  air  or  water,  it  may  be  very  difficult 
"  to  trace  to  its  source  the  injury  occasioned  by  any  one  of 
"  them ;  but  if  the  defendants  add  to  the  former  foul  state 
"  of  the  water,  and  yet  are  not  to  be  responsible  on 
"  account  of  its  previous  condition,  this  consequence  would 
"  follow, — that  if  the  plaintifE  were  to  make  terms  with 
"  the  other  polluters  of  the  stream,  so  as  to  have  water 
"  free  from  impurities  produced  by  their  works,  the  de- 
"  fendants  might  say,  '  We  began  to  foul  the  stream  at  a 
"  '  time  when,  as  against  you,  it  was  lawful  for  us  to  do 
"  '  so,  inasmuch  as  it  was  unfit  for  your  use,  and  you  can- 
"  '  not  now,  by  getting  rid  of  the  existing  pollutions  from 
"  '  other  sources,  prevent  our  continuing  to  do  what,  at  the 
"  '  time  when  we  began,  you  had  no  right  to  object  to.'"^ 
With  regard  to  this  last  point,  Fry,  J.,  observes  in  a 
late  case,'  "I  may  observe  in  passing,  that  the  case  of 
"  a  stream  affords  a  very  clear  illustration  of  the  difference 
"  between  injury  and  damage ;  for  the  pollution  of  a  clear 
"  stream  is,  to  a  riparian  proprietor  below,  both  an  injury 
"  and  damage,  whilst  the  pollution  of  a  stream  already 
"  made  foul,  unless  by  other  pollutions,  is  an  injury  with- 
"  out  damage,  which  would,  however,  at  once  become  both 
"  injury  and  damage  on  the  cessation  of  the  other  poUu- 
"  tions."  On  the  same  principle  that  the  right  to  the  flow 
of  pure  water  is  a  natural  right  of  property,  it  is  no 
defence  to  an  action  for  polluting  a  stream  to  show  that 


1  11  H.  L.  C.  642. 

■-  L.  R.,  2  Ch.  Ap.  482. 


^  Fennington  T.  Brinsop  Sail  Co., 
6  Ch.  D.  769. 
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the  trade  causing  tlie  nuisance  was  carried  on  in  a  proper 

and  lawful  manner.^ 

The  pollution  of  water  then  is,  in  itself,  an  unlawful  PoUution  in 

act  and  a  nuisance,  and  in  this  differs  from  the  diversion  lawful  act, 

or  obstruction  of  a  stream,  which  when  done  in  a  reasonable  '^^^  differs  m 

,  ,     '  1       ■■   •        1       n  1  n  tills  respect 

manner  and  on  a  man  s  own  land  is  a  lawiui  use  oi  pro-  from  diversion 

perty.2  It  is  established  law,  that  if  filth  is  created  on  any  ^f„^_°^'*™°" 
man's  land,  then  he  whose  it  is  must  keep  it,  that  it  may 
not  trespass ; '  and  that,  therefore,  where  a  man,  by  an 
artificial  channel  or  otherwise,  discharges  directly  on  to  his 
neighbour's  premises  polluted  water  to  his  injury,  he  is 
liable  to  an  action  for  nuisance.*  For  no  man  can  have  a 
right  to  send  dirty  water  on  to  another's  land,  unless  he 
can  prove  a  prescriptive  right  so  to  send  dirty  water.'  It  Pollution  of 
has  been  further  decided  that  there  is  no  difference  with  percolating 
regard  to  the  natural  right  to  purity  of  water  between  the  '^^■^^^  action- 
cases  of  water  flowing  openly  on  the  surface  of  land  in  a 
defined  channel,  and  water  trickling  over  the  ground  with- 
out any  defined  course,  or  water  percolating  through  the 
soil  in  unknown  or  undefined  channels.''  This  is  established 
by  the  case  of  Hodgkinson  v.  Ennor^  where  it  was  urged 
that  the  principles  of  law  relating  to  the  diversion  or 
obstruction  of  percolating  water  established  in  Chasemore 
V.  Richards^  applied  equally  to  pollution  of  such  water; 
and  that,  therefore,  no  action  would  lie  for  injury  to  a 
landowner  by  the  pollution  of  percolating  water,  by  wash- 
ing lead  on  his  land  in  the  ordinary  way.  The  Court, 
however,  held,  that  though  the  person  polluting  the  water 

1  Stockport  V.  Fottm;  7  H.  &  N.  v.  Saillard,  2  Ch.  D.  692 ;  Sell  v. 

160 ;    see  Jiipkins  v.  Birmmgham,  Tivcntyman,  1  Q.  B.  768. 

6  H.  &  N.  250 ;  5  H.  &  N.  74  ;  St.  *  See  Cawkwell  v.  Russell,  26  L. 

Helens^.  Tipping,  11  H.  L.  642.  J.,  Ch.  34. 

*  See  ante,  p.  115  et  seq.  ^  See  Goddard  on  Easements,  p. 

^  Tenant    v.     Goldivin,     2     Ld.  64. 

Eaym.  10S9 ;  Salk.  21,  360 ;  Mod.  '  4  B.  &  S.  229 ;  32  L.  J.,  Q.  B. 

311  ;    Holt,    500  ;    Kodgkinson    t.  231 ;    JFomersleg  v.  Church,    17  L. 

Ennor,  4  B.  &  S.  229  ;  Fletcher  v.  T.,  N.  S.  190  ;  see  also  Manchester 

Eylands,  L.  R.,  3  H.  L.  330.  and  Sheffield  Rail.  Co.  t.  Worksop, 

«  Ecrdman  y.  N.  E.  Rail.  Co.,  3  23  Beav.  198. 

C.  P.  D.  168  (C.  A.)  ;  Bumphries  s  7  H.  L.   340  ;  29  L.  J.,  Ex. 

V.  Cousins,  2  C.  P.  D.  239  ;  Mroder  81 ;  see  post,  p.  199. 
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Pollution  of 

artificial 

watercourses. 


Wood  V. 
IFaud. 


miglit  have  a  rigM  to  use  it  for  lead-washing,  yet  accord- 
ing to  the  maxim,  sic  utere  tiio  ut  alienum  non  Icedas,  he 
could  not  so  use  it  as  to  injure  and  cause  a  nuisance  to  his 
neighbour. 

It  has  been  before  stated,^  that  where  a  riparian  owner 
diverts  for  the  purpose  of  his  tenement  the  waters  of  a 
natural  stream  by  artificial  means,  he  has  the  same  rights 
on  the  new  artificial  channel  out  through  his  riparian 
lands  as  he  had  on  the  origiaal  stream.  A  considera- 
tion of  the  above  cases,  and  of  those  cited  below,  wiU  show 
that  some  difference  of  opinion  exists  as  to  the  liability 
of  persons  who  discharge  foul  water  without  a  prescriptive 
right  not  directly  upon  their  neighbours'  premises,  or  into 
a  natural  stream  to  the  injmy  of  riparian  owners,  but  into 
a  stream  which  reaches  and  is  appropriated  by  the  party 
complaining,  owner  of  a  non-riparian  tenement,  by  means 
of  an  artificial  channel  on  which  he  has,  in  the  absence  of 
prescription,  no  natiiral  rights.^ 

In  the  case  of  Wood  v.  Waud,^  which  was  the  case  of 
an  artificial  watercourse  made  for  the  pui'pose  of  draiaing 
certain  mines,  the  Court  held,  that  as  the  watercourse  was 
of  a  temporary  and  uncertain  nature,  no  rights  existed  or 
could  be  acquired  on  it  so  as  to  prevent  its  diversion  or 
obstruction,  but  expressed  an  opinion  that  the  injury 
caused  by  fouling  water  did  not  stand  on  the  same  footitig 
as  abstraction  or  diversion ;  and  that  though  a  mine  owner 
might  stop  a  stream  of  water  which  flowed  artificially 
from  his  mines,  it  did  not  follow  that  he  or  any  other 
could  pollute  it  whilst  it  continued  to  run — and  again, 
"  If  they  polluted  the  water,  so  as  to  be  injurious  to  the 
"  tenant  below,  the  case  would  be  different."* 

The  modern  cases  hardly  support  this  view  of  the  law; 
and,  after  much  difference  of  opinion  among  the  learned 
judges  who  have  considered  the  question,  it  would  seem 


1  Ante,  p.  122  et  seq. ;  and 
see  Nutted  v.  SraccwcU,  L.  R.,  2 
Ex.  1. 

^  See«Hfo,p.  106,  and^wsi,  Ch.  IV. 


3  3  Ex.  748. 

*  See  also  Magor  v.  Chad  wick,  11 
A.  &  E.  571 ;  Sutdife-  v.  Booth,  9 
Jm-.,N.S.1037;  32  J-.  J.,Q.B.  136. 
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that  the  injury  hy  pollution  is  placed  on  the  same  footing 
as  other  injuries  to  riparian  rights,  and  that  though  actual 
injury  caused  by  the  direct  discharge  of  foul  water  on  the 
premises  of  another  is  actionable  as  a  nuisance,  the  pol- 
lution of  the  water  ia  a  stream  can  only  be  complained  of 
by  those  entitled  to  the  water  as  of  right.  In  the  case  of 
Whaleij  V.  Laing,^  it  appeared  that  a  canal  had  been  formed  Whaley  v. 
though  land  belonging  to  one  Anderton  ;  and  the  plaintiff,  '""^' 
by  leave  of  Anderton  and  of  the  canal  company,  made 
a  out  through  the  land  to  the  canal,  for  the  purpose  of 
taking  water  from  the  canal  to  supply  his  engines.  Chemi- 
cal works  were  afterwards  erected  by  the  defendants,  and 
they  commenced  pouring  muriatic  acid  into  the  canal, 
which  mixed  with  the  water  and  passed  to  the  plaintiif's 
boilej's,  which  were  thereby  injured.  The  question  was, 
whether  the  plaintiif,  as  he  had  no  legal  right  to  the 
water,  but  merely  a  licence  to  use  it,  could  sue  the  defen- 
dants for  the  damage.  The  declaration  stated  that  the 
plaintiffs  used  and  had  and  enjoyed  the  benefit  of  the  water, 
which  water  had  been  used,  and  then  ought  to  have  run 
and  flowed  without  pollution.  The  Court  of  Exchequer  ^ 
held,  without  deciding  whether  the  plaintiif  had  any 
possessory  title  in  the  water  of  the  canal, — so  that  if  the 
defendant  had  stopped  the  flow  of  it  to  the  plaiatifi:,  or  if 
the  plaintiff,  in  order  to  get  the  water,  had  to  go  to  the 
canal  and  draw  it  with  a  bucket,  any  action  could  have 
been  maintained, — ^that  he  was  entitled  to  judgment  on  the 
ground  that  the  defendant  caused  foul  water  to  flow  on 
to  the  plaintiff's  premises  without  justification.  They  held, 
further,  that  the  declaration  did  not  mean  an  assertion 
of  title  ia  the  plaintiff,  but  that  the  defendant  had  no 
right  to  foul  the  water.  On  appeal  the  Court  of  Exchequer 
Chamber'  were  divided  ia  opiaion,  Willes  and  Crowder, 
JJ.,  held  that  the  judgment  of  the  Court  below  ought 
to  be  affirmed,  on  the  ground  that  the  plaintiff  was  in 

1  2  H.  &  N.  476  ;   3  H.   &  N.  2  2  H.  &  N.  476. 

675,  Ex.  Chamb.  3  3  h.  &  N.  675. 
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possession  of  the  water,  and  the  defendant  was  a  wrong- 
doer. Crompton  and  Erie,  JJ.,  held,  that  the  declaration 
was  bad,  as  it  claimed  indirectly  a  right  to  the  flow  of  the 
water  which  was  not  supported  by  evidence  of  any  legal 
right;  but  they  added  that  they  did  not  say  that  an 
action  might  not  lie  if  a  man  had  permission  from  the 
owner  of  a  pond  to  get  water  for  his  cattle ;  and  if  a 
stranger,  knowing  the  probable  and  natural  efEect  of  his 
act,  poisoned  the  water  so  that  the  cattle  were  injured, 
that  probably  in  such  a  case  an  action  would  lie;  but 
that  the  right  of  action  would  be  founded,  not  on  the 
title  or  right  to  the  water,  but  on  the  injury  to  the  pro- 
perty of  the  plaintiff.  Williams,  J.,  held  the  declaration 
bad  in  substance,  and  that  judgment  should  be  arrested ; 
but  that  the  plaintiff  was  entitled  to  the  verdict.  Wight- 
man,  J.,  thought  the  defendants  were  entitled  to  judg- 
ment, as  the  plaintiff  had  no  legal  right  to  the  water, 
and,  that  as  against  him,  the  defendants  could  not  be 
considered  wrongdoers.  The  result  was  that  the  verdict 
for  the  plaintiff  was  directed  to  stand,  but  judgment  was 
arrested.^ 
Stockport  V.  In  the  case  of  Stockpoi't  v.  Potter,^  the  majority  of  the 

Court  of  Exchequer,  Pollock,  C.  B.,  Channell  and  WHde, 
BB.,  held,  that  where  a  landowner  on  a  natural  stream 
conveyed  to  the  plaintiffs,  a  water  company,  land  not  on 
riparian  lands,  and  also  the  use  of  certain  conduits  and 
tunnels  through  the  riparian  lands,  the  grantees  had  no 
natural  rights  with  regard  to  the  stream,  and,  therefore, 
could  not  sue  a  higher  riparian  owner  on  the  natural 
stream  for  the  pollution  of  the  stream,  whereby  the  water 
flowing  through  their  conduits  was  also  polluted.  Bram- 
well,  B.,  dissented  from  this  view,  holding  that  the  grantees 
could  recover,  on  the  general  principle  that  where  a  man 
has  property,  he  may  grant  to  others  rights  in  it,  for 
which  the   grantees  can   sue.     "  In  this  case,"  he 


Potter. 


3  H.  &  C.  901.  2  3  H.  <&  0.  300  ;   see  Kiittal  v. 

Bracctidl,  L.  E.,  2  Ex.  1. 
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however,  "  the  plaintiffs  cannot  rely  on  their  mere  posses- 
"  sion  of  the  water  they  take,  or  perhaps,  I  ought  to  say, 
"  on  their  mere  taking  of  it.  For  whatever  Whaky  v. 
"  Laing  may  have  decided,  it  certainly  decided  this,  that 
"  such  possession  was  not  enough  to  enable  the  possessor 
"  to  maintain  an  action.  For  that  case  decides  that  the 
"  plaintiff  had  not  alleged,  or  having  alleged  had  not 
"  proved,  a  right  to  the  water,  and  so  could  not  recover." 

In  Orosskt/  v.  Lightoioler,^  cited  above,  Lord  Chelms-  Crosshy  v. 
ford,  L.  C,  held  that  the  pollution  of  the  water  of  a  ^'nhtowicr. 
natural  stream,  which  was  conveyed  to  a  mill  by  means  of 
an  artificial  goit,  was  not  an  injury  to  the  riparian  rights 
of  the  owner  of  the  mill,  as  the  mill  owner  was  not  a 
riparian  owner  on  the  goit. 

Where  an  action  for  damages  by  a  riparian  owner  lies  Injunction 
for  pollution  of  a  stream,  the  Courts  will  interfere  by  poijutkm" 
injunction  to  restrain  the  nuisance,  even  where  no  actual 
damage  is  proved,  to  prevent  the  inconvenience  of  re- 
peated actions  for  damages  f  and  also  where  the  act  done 
is  claimed  as  of  right,  on  the  ground  that  the  repetition  of 
the  act  would,  at  the  end  of  twenty  years,  establish  a 
right  in  the  claimant  in  derogation  of  the  prior  right.^ 

When  the  right  and  its  violation  are  clearly  established, 
a  man  is,  in  general,  entitled  as  of  course  to  a  perpetual 
injunction  to  prevent  the  recurrence  of  the  injury  ;  *  and 
in  the  case  of  an  injury  to  riparian  rights  by  pollution, 
the  Courts  will  not,  except  in  special  cases,  award  damages 
in  lieu  of  an  injunction.*  Where  the  mischief  complained 
of  is  an  injury  to  a  private  right,  the  balance  of  con- 
venience  and    inconvenience   cannot    be   considered,   the 

1  L.  E.,  2  Ch.  476,  ante,  p.  126.       owler,  L.   E.,  2  Ch.   478;   Harrop 

2  Clowes    Y.   Staffordshire   Water       v.  Kirst,  L.  E.,  4  Ex.  43. 

Co.,  L.  E.,   8  Ch.    125,  143;   Pen-  *   Wood  v.   Suteliffe,  2  Sim.,  N. 

nington  V.  Brinsop  Sail  Co.,  5  Ch.  S.  166;  Imperial  Gas  Co.  v.  Sroad- 

Div.   769 ;   see  also  24  &  25  Vict.  bent,   7   H.   L.   612 ;   see  Kerr  on 

ij.  42.  Injunctions,  p.  44  ;   and  post,  Ch. 

3  Swindon    Water    Co.    v.    Wilts  X. 

and  Berks  Canal,  L.  E.,  7  H.  L.  *  Pennington  y.  Brinsop  Sail  Co., 

705  ;    Goldsmith  v.  Tunbridge  Wells,       5  Ch.  D.  769. 
L.  E.,  1  Oh.  349  ;  CrossUyY.  Light- 
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question  being  simply,  whether  such  private  rights  exist, 
and,  if  so,  whether  the  Court,  in  the  exercise  of  its  judicial 
discretion,  can  interfere  to  protect  them.^ 

Where  the  plaintifE  has  proved  a  right  to  an  injunction, 
it  is  no  part  of  the  duty  of  the  Court  to  inquire  how  the 
defendant  can  best  remove  the  nuisance.  The  plaintiff  is 
entitled  to  an  injunction  at  once,  unless  the  removal  of  the 
cause  of  injury  is  physically  impossible  ;  and  the  de- 
fendant must  find  his  way  out  of  the  difficulty,  whatever 
the  inconvenience  and  expense  may  be.^  Where  the 
difficulty  of  removing  the  injury  is  great,  the  Court  will 
suspend  the  injunction  for  a  time,  to  render  its  removal 
possible.'  Where  an  injunction  was  granted  to  restrain 
defendant  from  poiiring  sewage  into  a  river,  and  execution 
of  the  order  was  stayed  till  July  1st,  and  defendants  did 
not,  subsequently  to  July  1st,  stop  the  nuisance,  alleging 
that  they  had  not  yet  found  a  way  of  deodorizing  it,  and 
that  compliance  with  the  order  was  physically  impossible, 
it  was  held  to  be  a  gross  and  wilful  contempt  of  Court, 
and  sequestration  was  ordered  to  issue.^ 

In  granting  an  injunction  to  restrain  pollution  by 
sewage  matter,  it  is  the  practice  to  grant  an  immediate 
injunction  restraining  any  new  communications  with  the 
river,  and  to  suspend  the  operation  of  the  order  for  a  time 
to  enable  defendants  to  comply  with  the  order  by  altering 
Teiminffion  v.  their  works.^  In  the  case  of  Pennington  v.  Brinsop  Hall 
rmsop    a  .    ^^  ^  ^-^^  plaintifEs,  as  riparian  owners,  sought  a  perpetual 

1  A.-G.  T.  Birmingham,  4  Kay  sop  Ball  Co.,  5  Ch.  X).  769  ;  A.-G. 

&  J.  520.  V.  Birmingham,  i  K.  &  J.  328. 

^  Goldsmit h  V.  TuniridgeTFells,  Jj.  *  S2Jil'er  v.  Banbury,  L.   B.,   1 

R.,  1  Ch.  103;  lEq.  349;^.-ff.  V.  Eq.  42. 

Birmingham,  iK.  &  J.  528;  A.-G.  *  Goldsmithv.TimhridgeWclh,Jj. 

v.SheJic!d,3T).,'M..&Gr.30i;A.-G.  R.,  ICh.  163;  1  Eq.  349  ;  ^.-ff.  v. 

V.  Zeeds,  L.  E.,  5   Ch.  5S3;  A.-G.  Birmingham,  4  K.  &  J.  528;  19W. 

T.   Halifax,   39  L.  J.,  Ch.  129;   17  R.  561;  Pcnmmjton  v.  Brinsop  Hall 

W.   R.    1088;   Cater  v.  Zemisham,  Co.,    5    Ch.    D.    7G9 ;    A.-G.    v. 

11    Jul-.,   N.    S.    340;    A.-G.    v.  l/aii/'ff.r,  17  W.  R.  1088  ;   39  L.  J., 

JIaelcney,  L.  B.,  20  Eq.  631.  Ch.   129  ;   A.-G.  t.  Zccds,  L.  R., 

3  A.-G.  V.  Colney  Match,  L.  R.,  5  Ch.  583;  A.-G.  v.  Colncy  Hatch, 

4  Ch.    146;  A.-G.  v.   Halifax,    29  L.  R.,  4  Ch.  140. 

L.  J.,  Ch.  129;  Pennington  y.Brin-  «  5  Ch.  D.  769. 
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injunction  to  restrain  defendants,  tlie  owners  of  a  colliery, 
from  polluting  tlie  waters  of  a  stream  with  sulphuric  acid 
and  other  deleterious  matters ;  and  the  defendants  pleaded 
that  their  operations,  caused  no  appreciahle  injury  to  the 
plaintiffs;  and  further,  that  if  the  injunction  was  granted, 
they  would  have  no  means  of  getting  rid  of  the  water 
from  their  mines,  and  would  have  to  shut  up  their  col- 
liery, and  that  the  water  would  still  find  its  way  into  the 
stream  by  natural  causes ;  and  that  the  closing  of  the  col- 
liery would  cause  a  loss  of  190,000/.  and  the  ruin  of  their 
company.  They  further  iirged  that  in  lieu  of  an  injunc- 
tion damages  ought  to  be  awarded.^  Fry,  J.,  however, 
held,  that  the  plaintiffs  had  a  good  cause  of  action,  though 
the  injury  to  their  riparian  rights  was  unaccompanied  by 
damage,  and  awarded  a  perpetual  injunction.  In  deliver- 
ing judgment  he  says,  "  The  plaintiffs  claim  both  as  ripa- 
"  rian  proprietors,  and  also  as  having  a  prescriptive  right 
"  to  the  use  of  the  water  of  the  stream  for  the  purposes  of 
"  their  mill.  These  rights  are  not  denied  by  the  defen- 
"  dants.  The  plaintiffs  allege  that  the  defendants  pollute 
"  the  stream  so  to  create  an  injury  to  the  plaintiffs' rights ; 
"  and  they  say,  first,  that  this  injury  is  accompanied  by 
"  damage ;  and,  secondly,  that  if  it  be  unaccompanied  by 
"  damage,  they  have  nevertheless  a  good  cause  of  action. 
"  This  second  proposition  of  the  plaintiffs  is,  in  my  judg- 
"  ment,  well  founded,  and  has  scarcely,  if  at  all,  been  con- 
"  tested  by  the  defendants.  The  injury  alleged  by  the 
"  plaintiffs  is  denied  by  the  defendants,  and  the  first 
"  question  which  I  have  to  decide  is,  do  the  operations  of 
"  the  defendants  cause  an  injury  to  the  plaintiffs  ?  I  may 
"  observe,  in  passing,  that  the  case  of  a  stream  affords  a 
"  very  clear  illustration  of  the  difference  between  injury 
"  and  damage ;  for  the  pollution  of  a  clear  stream  is  to 
"  a  riparian  proprietor  below  both  injury  and  damage, 
"  whilst   the   pollution  of   a   stream  already   made    foul 

^  As  to  this,  see  ApisleyY.  Glover,  163,  165;  Dent  v.  Auction  Mart,  L. 

L.  K.,  18  Eq.  544  ;  L.  E.,  10  Ch.  E.,  2  Eq.  238  ;  Zeech  v.  Scktceder, 

283  ;  JSmbre;/  v.  Owen,  6  Ex.  353,  L.  E.,  9  Ch.  463. 
368;  IFoodY.SntcUffe,  2  Sim.,  N.  S. 
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"  and  useless  by  other  pollutions  is  an  injuiy  without 
"  damage,  which  would,  however,  at  once  become  both 
"  injury  and  damage  on  the  cessation  of  the  other  pollu- 
"  tions."     (His  lordship  then  reviewed  the  evidence,  upon 
which  he  came  to  the  conclusion  that  it  proved  that  the 
water  pumped  by  the  defendants  into  the  stream  caused 
both  injury  and  damage    to  the  plaintiffs.      He    con- 
tinued) : — ■"  It  has,  in  the  next  place,  been  urged  upon 
"  me  that  in  lieu  of   an  injunction  I  ought  to  award 
"  damages  in  this  case.     The  argument  has  assumed  this 
"  form.     It  has  been  said,  and  the  case  of  Embreyv.Owen  ^ 
"  has  been  referred  to  as  an  authority,  that  the  cases  of 
"  rights  to  running  water,  and  of  rights  to  air  and  light, 
"  are  analogous ;  that  in  the  case  of  injury  done  to  the 
"  right  to  air  and  light  the  Court  has  frequently  granted  an 
"  inquiry  as  to  damages  in  lieu  of  an  injunction,  and  that  it 
"  would  be  right  and  proper  to  follow  the  same  course  ia  this 
"  case.    I  am  of  opinion  that  I  ought  not  to  accede  to  this 
"  argument.     In  the  first  place,  it  is  to  be  observed  that 
"  the  injury  to  air  and  light  proceeds  in  almost  all  cases 
"  from  a  permanent  structural  obstruction;  whereas  the 
"  injury  to  water  in  the  present  case  proceeds  from  a 
"  cause  which  varies  from  day  to  day,  and  may  cease  or 
"  may  increase  at  any  time.     Hence  follows  a  difference 
"  in  the  measure  of  damages  in  the  two  cases.     In  the  case 
"of  an  obstruction  to  light  and  aii',  the  damages  would 
"  represent  the  depreciation  in  value  of  the  injured  pro- 
"  perty,  and  so  would  be  in  the  nature  of  a  compensation 
"  for  the  injury  done  ;  whilst  in  the  case  of  injury  to  the 
"  right  to  running  water,  the  damages  given  only  repre- 
"  sent  the  past  injury  to  the  plaintiff's  right ;  and  are, 
"  consequently,  no  compensation   for  the   future  injury. 
"  Again,  the  rights  of  the  plaintiffs,  as  riparian  owners, 
"  are  not  limited  to  their  present  modes  of  enjoyment; 
"  and  a  new  mode  of  enjoyment  gives  a  right  at  once  to 
"  sue  for  the  injury  done  in  respect  of  such  new  use,  as 

1  6  Ex.  353. 
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"  was   determined  in  Holker  v.  Porritt,^  and  the  eases 
"  there  cited.     It  is  impossible  to  foresee  what  modes  of 
"  enjoyment  the  plaiatiffs,  or  their  successors  in  title,  may 
"  resort  to,  or  the  extent  of  damages  which  would  be  a 
"  compensation  for  the  injury  which  the  continued  poUu- 
"  tion  might  cause  to  such  new  modes  of  enjoyment.     I 
"  shall  not,  of  course,  say  that,  in  no  case  of  injury  to 
"  riparian  rights,  damages  should  be  awarded  in  lieu  of 
"  an  injunction ;  but  I  know  of  no  case  in  which  it  has 
"  been  done.     In  the  case  of  Clotoes  v.  Staffordshire  Potteries 
"  Waterworks    Co.,^  the  point  was  considered  by  Lord 
"  Justice  MeUish ;  and  although  he  was  of  opinion  that 
"  in  that  case  the   plaintiff  could  only  have  recovered 
"  nominal  damages,   he    nevertheless  held    that  an  in- 
"  junction    ought    to    issue,   upon    the    ground  of    the 
"  inconvenience  of  leaving  the  parties  to  repeated  and 
"  successive  actions  for  damages.     If,  therefore,  ia  the 
"  present    case,   there    had  been  no   evidence   of  actual 
"  damage,  but  merely  evidence  of  injury  to  the  riparian 
"  and  prescriptive  rights  of  the  plaintiiis,  I  should  have 
"  followed  this   authority ;  but  there  is  evidence  before 
"  me  which  satisfies  me  that  the  damage  accruing  to  the 
"  plaintiffs  is  by  no  means  inconsiderable.     It  has  been 
"  suggested  that  there  are  no  known  modes  of  purifying  the 
"  defendants'  water ;  and  that  obedience  to  the  injunction 
"  will  be  impossible,  or  possible   only  by  stopping  the 
"  defendants'   works,  and  throwing   out  of  employment 
"  a  large  number  of  workmen.     I  cannot  yield  to  these 
"  suggestions,  nor  can  I  find  any  such  balance  of  incon- 
"  venience  resulting  from  the  granting  of  the  injunction 
"  as  would  have  induced  me  to  refuse  it,  even  if  I  could 
"  have  assessed  damages  in  the  nature  of  a  compensation, 
"  which,  for  the  reasons  I  have  given,  I  am  of  opinion 
"  that  I  cannot  do.     On  the  whole,  therefore,  I  am  of 
"  opinion  that  a  perpetual  injimction  should  be  awarded 
"  to  restraia  the  defendants  from  discharging  water  from 
1  La-w  Rep.,  10  Ex.  59.  ^  Law  Eep.,  8  Ch.  125. 

C.  M 
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"  their  mines  and  oollieiy  into  the  stream,  so  as  to  cause 
"  an  injury  to  the  plaintifEs'  mill,  engine,  boilers,  and 
"  works,  or  other  their  premises  in  the  pleadings  mentioned, 
"  or  so  as  to  cause  the  stream  to  flow  to  the  plaiatifEs' 
"  mill  and  premises,  in  a  state  less  pure  than  that  in 
"  which  it  flowed  thither  previously  to  the  commencement 
"  of  the  defendants'  pumping.  If  the  defendants  desire 
"  it,  and  will  undertake  to  indemnify  the  plaintiffs  to  such 
"  an  extent,  and  ia  such  manner  as  the  Court  may  direct, 
"  the  injunction  may  be  suspended  for  three  months. 
"  There  must  be  a  reference  as  to  damages  sustained  by 
"  the  plaintiffs,  and,  in  my  opinion,  the  measure  of  these 
"  damages  will  be  the  expenses  to  which  the  plaintiffs 
"  have  been  put  by  the  pollution  of  the  stream.  The 
"  defendants  must  pay  the  costs  of  the  action." 

In   the    case  of   A.-G.  v.  Birmingham,^  an   injunction 
was  granted  to  restrain  the  defendants  from  carrying  out 
their  drainage  operations,  so  as  drive  away  fish  and  pre- 
vent cattle  from  drinking  the  water  of  a  river  seven  miles 
below  the  town,  where  it  belonged  to  the  plaintiff.    Wood, 
Y.-C,  was  of  opinion  that  the  defendants  were  not  justified 
in  causing  a  nuisance  by  their  local  Act  of  Parliament, 
which  incorporated  the   Towns   Improvement  Act,    1847,- 
and   that   public  works   must  be  so  executed  as   not   to 
interfere  with  private  rights  of  individuals.     It  was  urged, 
on  behalf  of  the  defendants,  that  if  the  drains  were  stopped 
the  whole  sewage  of  the  town  wotdd  overflow  and  cause 
a  pestilence,  by  which  250,000  people  would  suffer,  and 
that,  moreover,  the  sewage  would  empty  itself  into  the 
river  as  before.     The  Yice-Chancellor  says,  "  It  has  been 
"  urged  upon  me,  more  than  once,  during  the  ai-gument 
"  by  the  counsel  for  the  defendants,  that  there  are  250,000 
"  inhabitants  in  the  town  of  Birmingham,  and  that  this  cir- 
"  cumstance  must  be  taken  into  consideration  in  determining 
"  the  question  of  the  plaintiff's  right  to  an  injunction. 
"  I  say  the  plaintiff's  right,  rather  than  the  right  of 


1  4  K.  &  J.  528;  see  also  ^. 
V.  Sirminr/Jiam,  19  "W.  R.  561. 


2  10  &  11  Vict.  0.  34. 
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"  tKose  other  members  of  tlie  community  on  whose  behalf 
"  the  information  is  exhibited,  because,  as  regards  the 
"  latter,  there  may  be  circumstances  to  be  taken  into  con- 
"  sideration  which  do  not  afEeot  the  question,  so  far  as  it 
"  regards  the  plaintiff.  There  are  cases  at  law  in  which 
"  it  has  been  held  that  where  the  question  arises  between 
"  two  portions  of  the  community,  the  convenience  of  one 
"  may  be  counterbalanced  by  the  inconvenience  to  the 
"  other,  where  the  latter  are  far  more  numerous.  But  in 
"  the  case  of  an  individual  claiming  certain  private  rights 
"  and  seeking  to  have  those  rights  protected  against  an 
"  infraction  of  the  law,  the  question  is  simply,  whether  he 
"  has  those  rights,  and,  if  so,  whether  the  Court,  looking  to 
"  the  precedents  by  which  it  must  be  governed  in  the  exer- 
"  cise  of  its  Judicial  discretion,  can  interfere  to  protect  them. 
"Now,  with  regard  to  the  question  of  the  j)laintifE's 
"  right  to  an  injunction,  it  appears  to  me ,  that  so  far  as 
"  this  Court  is  concerned,  it  is  a  matter  of  almost  absolute 
"  indifference  whether  the  decision  will  affect  a  population 
"  of  250,000,  or  a  single  individual  carrying  on  a  manu- 
"  factory  for  his  own  benefit.  The  rights  of  the  plaintiff 
"  must  be  measured  precisely  as  they  are  left  by  the  legis- 
"  lature.  Now  the  plaintiff's  rights  are  these : — He  has 
"  a  clear  right  to  enjoy  the  river,  which,  before  the  defen- 
"  dants'  operations,  flowed  unpolluted — or,  at  all  events,  so 
"  far  unpolluted  that  fish  could  live  in  the  stream,  and 
"  cattle  would  drink  of  it — through  his  grounds  for  three 
"  miles  and  upwards,  in  exactly  the  same  condition  in 
"  which  it  flowed  formerly,  so  that  cattle  may  drink  of  it 
"  without  injury,  and  fish,  which  were  accustomed  to 
"  frequent  it,  may  not  be  driven  elsewhere.  He  is  entitled 
"  to  the  full  use  and  benefit  of  the  water  of  the  river  just 
"  as  he  enjoyed  them  before  the  passing  of  the  Municipal 
"  Act,  unless  there  be  in  that  Act  something  which  says 
"  he  is  not  to  enjoy  them  any  longer.  That  is  the  only 
"  question  I  have  to  try ;  and  when  I  have  tried  that 
"  question,  I  arrive  at  the  measure  of  the  rights  of  the 
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"  parties.  As  regards  the  discretion  the  Court  should 
"  exercise  where  such  rights  exist,  if  the  plaintiff  finds 
"  the  river  so  polluted  as  to  he  a  continuous  injury  to 
"  him, — if,  in  order  to  assert  his  right,  he  would  be  obliged 
"  to  bring  a  series  of  actions — one  every  day  of  his  life — 
"  in  respect  of  every  additional  injury  to  his  cattle,  or 
"  every  additional  annoyance  to  himself  (not  to  mention 
"  the  permanent  injury  which  he  would  sustain  in  having 
"  the  water — which,  as  it  passes  along  the  course  of  his 
"  land,  is  his  property — so  damaged  that  he  cannot  use 
"  it), — then  the  Court  will  properly  exercise  its  discretion 
"  by  granting  him  an  injunction  to  relieve  him  from  the 
"  necessity  of  bringing  a  series  of  actions,  in  order  to 
"  obtain  the  damages  to  which  such  continual  and  daily 
"  annoyance  entitles  him. 

"In  one  respect  it  is  true,  arguments  as  to  the  dis- 
"  cretion  which  the  Court  should  exercise  in  a  case  like 
"  the  present  may  very  properly  be  addressed  to  it, — 
"  viz.  that  before  granting  an  injunction  and  compelling 
"  the  sudden  stoppage  of  works  like  these,  inasmuch  as 
"  such  an  injunction  might  produce  a  considerable  injury, 
"  the  Court,  by  way  of  indulgence,  would  ailord  the  de- 
"  fendants  every  conceivable  facility  to  enable  them  to 
"  remedy  the  evil  complained  of.  But  when  I  am  told 
"  that  they  have  already  done  their  utmost  and  spent  all 
"  then-  money  in  endeavouring  to  remedy  that  evil,  and 
"  that  now,  in  order  to  discharge  the  duties  imposed  upon 
"  them,  they  have  no  alternative  but  to  override  the  rights 
"  of  private  individuals,  the  answer  is  this — If  they  have 
"  not  funds  enough  to  make  further  experiments,  they 
"  must  apply  to  Parliament  for  power  to  raise  more 
"  money.  If  after  all  possible  experiments  they  cannot 
"  drain  Birmingham  without  invading  the  plaintiff's 
"  private  rights,  they  must  apply  to  Parliament  for  power 
"to  invade  his  rights;  and  if  the  case  be  one  of  such 
"  magnitude  as  it  is  represented  to  be.  Parliament,  no 
"  doubt,  will  take  measures  accordingly ;  and  the  plaintiff 
"  will  protect  himself  as  best  he  may." 
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The  Courts  will  also  interfere  by  injunction  to  prevent  Injunctions  to 
bodies  possessing  parliamentary  powers  from  exceeding  or  poall^ing 
abusing  those  powers  to  the  prejudice  of  riparian  owners,  f  arUamen- 
it  being  a  principle  of  law  that  persons  interfering  with  from  abusing 
the  property  of  others  by  an  Act  of  Parliament  are  strictly  *^®™- 
tied  down  to  the  limits  of  the  powers  granted  by  the 
Act,i — ^the  question  in  such  cases  being,  whether  the 
nuisance  complained  of  is  or  is  not  the  necessary  result 
of  the  works  authorized  by  the  Act.^  Thus  in  Clowes  v. 
Staffordshire  Potteries  Water  Co.,^  where  defendants  had 
power  to  take  the  water  of  certain  springs  which  supplied 
a  river  on  which  certain  mills  were  situate,  and  to  make 
a  compensation  reservoir  for  storing  water  during  floods 
for  the  benefit  of  the  miU-owners,  and  they  erected  a  reser- 
voir which  had  the  efEect  of  making  the  water  of  the  river 
more  muddy  than  it  was  before,  and  unfit  for  dyeing  pur- 
poses ;  it  was  held  that  the  Act  gave  the  defendants  no 
power  to  foul  the  water,  and  an  injunction  was  granted ; 
and  further,  that  the  compensation  clauses  of  the  Water- 
loorks  Act  of  1847  did  not  apply  to  the  plaintiff's  case, 
inasmuch  as  the  injury  was  such  as  the  water  company 
were  not  authorized  to  commit.  "  I  am  of  opinion,"  says 
James,  L.  J.,  "  that  this  is  a  case  pre-eminently  for  an 
"  application  to  this  Court  for  an  injunction  upon  two 
"  grounds.  To  one  of  these  Mellish,  L.  J.,  has  referred, 
"  — the  absolute  necessity  of  preventing  a  series  of  actions 
"  which  would  be  the  sole  result  if  we  remitted  the  party 
"  to  what  used  to  be  called  the  other  side  of  "Westminster 
"  Hall.  Beyond  that,  it  has  always  been  the  practice  of 
"  this  Court,  and  one  of  the  main  duties  of  this  Court,  to 
"  take  care  that  public  bodies  who  obtain  authorities  under 
"  Acts  of  Parliament  do  not  abuse  their  powers."* 

So  it  was  held  in  A.-G.  v.  Hachieij  Local  Board,  that 
the  provisions  of  the  Metropolitan  Management  Act,  25  ^ 

1  Oldakery.Bunt,  19  Beav.  425.  Colney  Batch,  L.  R.,  4  Ch.    146; 

2  A.-Cf.  v.  Metropolitan  Hoard  of  Sex  v.  Fease,  4  B.  &  A.  30. 
TForl-s,   11    W.   R.    820  ;  see   also  »  L.  K.,  8  Ch.  125. 
isiackburn,  J.,  in  Mersey  Docks  v.  ^  lb.  143. 

GM,  L.  R.,  1  H.  L.  93  ;  A.-G.  v. 
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26  Vici.  c.  102,  s.  6,  requiring  a  month's  notice  to  be 
served  before  commencing  proceedings  against  the  Metro- 
politan Board  of  Works,  did  not  affect  the  right  of  a 
riparian  proprietor,  whose  stream  is  being  polluted  by  the 
drainage  works  of  a  district  board  incorporated  under  the 
act,  to  a  summary  relief  by  injunction,  as  the  nuisance 
was  not  an  exercise  of  their  parliamentary  powers.^ 
Similarly  it  has  been  held  that  the  Metropolitan  Board  of 
Works  are  not  authorized  by  sect.  135  of  18  8f  19  Vict, 
c.  120,  to  turn  into  a  navigable  river  the  whole  sewage  of 
a  district,  not  previously  drained  into  it,  so  as  to  create  a 
nuisance.^  So  a  district  board  under  the  Metropolitan 
Management  Act,  18  (^  19  Vict.,  are  not  empowered  by 
their  Act  to  pollute  water  beyond  the  district  over  which 
the  board  has  authority.^  So  in  A.-O.  v.  Cockermouth, 
Jessel,  M.  E.,  granted  an  injunction  to  restrain  a  local 
board  under  the  Local  Government  Act,  1861  (24  8f  25 
Vict.  c.  61),  from  discharging  sewage  by  an  outfall  out 
of  their  district  into  a  river  so  as  to  affect  or  dete- 
riorate the  water  at  the  point  of  discharge,  though 
such  pollution  was  imperceptible  at  a  town  six  miles 
lower  down  the  river.*  Moreover,  when  statutory  powers 
are  conferred  under  circumstances  in  which  they  may  be 
exercised  with  a  result  not  causing  any  nuisance,  and  new 
and  unforeseen  circumstances  arise  which  render  the  exer- 
cise of  them  impossible  without  causing  a  nuisance,  the 
persons  so  causing  such  nuisance  are  liable.  Thus,  where 
lessees  of  a  canal  company  were  empowered  to  take  water 
from  certain  brooks  for  their  canal,  and  the  brooks  became 
polluted  and  so  caused  the  canal  to  become  a  pubhc 
nuisance,  they  were  held  liable  to  an  indictment,  as  their 
Act  of  Parliament  did  not  enjoin  but  only  empowered  them 
to  take  the  water  in  its  pure  state,  and  the  legislature  did 
not  contemplate  their  taking  it  in  a  polluted  state.^     The 

1  L.  R.,  20  Eq.  626.  528  ;  see  A.-G.  v.  Kingston,  13  W. 

-  A.-G.  T.  lletropolitan  Hoard  of  R.  888. 

TFor/is,   11   W.   R.   820;   A.-G.  V.  =  Catorv.lewisham,5B.&S. 115. 

i'obiey  Hatch,   L.  R.,  4  Ch.   MG  ;  *  L.  R.,  18  Eq.  172. 

A.-G.  V.  Birmingham,  4  K.   &  J.  ^  Eeg.  v.  Bradford,  6  B.    &   S. 
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Court  of  Chancery  in  the  same  case  granted  an  injunction 
restraining  the  nuisance,  holding  that  the  judgment  of  the 
Court  of  Queen's  Bench  was  correct,  and  that  the  fact  that 
an  appeal  was  pending  was  no  bar  to  an  iajunction ;  and 
further,  that  it  was  no  defence  for  the  company  to  say  that 
they  did  not  pollute  the  water,  they  having  the  power  to 
draw  it  in  or  not  as  they  pleased.  ^ 

In  the  case  of  A.-G.  v.  Leeds  Corporation^  an  injunction  Acquiesoenoe. 
was  granted  at  -suit  of  two  landowners  to  restrain  pollution 
by  a  sewer,  although  the  sewer  had  existed  sixteen  years 
before  bUl  filed.  Lord  Hatherley,  L.  C,  remarks  in  his 
judgment,  "  The  only  point  that  really  seemed  to  me  to 
"  create  any  question  in  the  cause  was  this,  that  all  was 
"  done  sixteen  years  ago ;  that  a  great  deal  of  money  was 
"  laid  out  in  the  construction  of  these  works,  and  that  the 
"  landowners  and  other  persons  injured  might  be  aiiected 
"  by  standing  by  and  seeing  an  expenditure  of  money 
"  which  they  might  know  could  only  tend  to  one  result, 
"  and  was  only  intended  for  one  purpose,  which  purpose 
"  must  necessarily  produce  the  result  in  question,  and  yet 
"  making  no  complaint.  I  think  the  true  answer  is  that 
"  which  had  occurred  to  us  before  we  called  on  Sir 
"  Eoundell  Palmer,  viz.: — that  when  any  person  finds  that 
"  the  legislature  has  authorized  a  work  to  be  done  (and  of 
"  course,  the  force  of  this  is  increased  by  the  view  we  have 
"  taken,  that  the  true  construction  of  the  Act  is  that  it  is 
"  to  be  done  without  creating  a  nuisance)  he  is  not  to 
"  assume  it  will  create  a  nuisance.  On  the  contrary,  the 
"  presumption  would  be  that  the  board  would  not  do  any- 
"  thing  unlawful."' 

The  Courts,  moreover,  will  not  interfere  by  injunction  Future  Bui- 
in  the  case   of  merely  prospective  injury;   the  nuisance 
must  be   actual  and  existing,  and  not  future,  however 

631  ;    Hex  v.  Pease   distinguislied,  ^  A.-G.  T.  Bradford,  L.    E.,   2 

as  in  that  case  the  nuisance  was  Eq.  71  ;    see  also   Manchester   and 

the   very  thing    contemplated  by  Sheffield  Haihcai/    v.    Worksop,   23 

the  legislature,  and,  therefore,  the  Beav.  198. 

legislature  had  sanctioned  it ;  4  B.  ^  L.  E.,  5  Ch.  583. 

&  jV   30  ^  See  also  A.-G.  v.  lluVifu.t,  39 

L.  J.,  Ch.  129  ;  17  W.  R.  1088. 
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strongly  the  apprehension  of  injury  may  be  supported  hy 
scientific  evidence.  In  The  Attorney-Qeneral  v.  Kingston^ 
the  corporation  of  that  town,  under  the  Towns  Improve- 
ment Clauses  Act,  proposed  to  make  a  single  drain  to 
convey  into  the  Thames  the  sewage  of  the  town,  which 
had  formerly  been  drained  by  cesspools,  and  also  by  direct 
communication  with  the  river.  The  evidence  showed  that 
at  least  twice  as  much  sewage  would  be  thus  discharged 
into  the  river,  as  under  the  old  system ;  and  two  scientific 
witnesses  ^  were  of  opinion  that  the  proposed  works  would, 
in  the  course  of  time,  by  the  formation  of  deposits  of 
sewage  matter,  have  a  very  noxious  effect,  and  render  the 
water  unfit  for  drinking  or  domestic  purposes.  The  Yice- 
Chancellor  held  that  the  defendants  were  not  authorized 
by  the  statute  to  create  a  nuisance,  but  that,  looking  at 
the  Act,  the  mere  fact  of  draining  into  a  navigable  river  was 
not  to  be  considered  as  a  nuisance,  since  it  was  authorized 
to  be  done,  provided  no  nuisance  was  thereby  occasioned ; 
that  had  any  case  of  injury  to  cattle  from  drinking  the 
water,  or  to  the  inhabitants  on  the  banks,  been  at  all 
established,  or  established  approximately,  as  Hkely  to 
occur,  then  he  should  conceive  it  was  a  case  for  inter- 
ference by  injunction  ; '  but  that  nothing  Kke  such  a  case 
was  shown  by  the  evidence,  and  that  the  information 
should  be  dismissed. 
Increasing  If^  however,  some  degree  of  present  nuisance  exists,  the 

Court  will  take  iato  account  its  probable  continuance  and 
increase.*  Thus,  where  the  sewage  of  a  town  had  for 
many  years  drained  into  a  stream  passing  through  plain- 
tiff's land,  without  perceptibly  polluting  it,  but,  for  some 
years  before  filing  the  bill,  ia  consequence  of  the  increase 
of  the  town,  the  stream  became  perceptibly  polluted,  and 
continued  to  increase  in  impurity,  the  Court  of  Chancery 

1  13  W.  E.  888.              ^  3  See  A.-G.  v.  Eachwy,  L.  K., 

2  As  to  value  of  scientific  evi-  20  Eq.  631;  Elliot  y.  North  Eastern 
denoe    in    cases   of    nuisance,    see  Rail.  Co.,  10  H.  L.  333;   1  J.  &  H. 
A.-G.  V.    Golney  Hatch,  L.  E.,   4  156  ;  2  D.,  P.  &  J.  423  ;  Elwell  v. 
Ch.     156;   Goldsmid    v.     Tmibrid(/e  Crowther,  31  Beav.  169. 
Wells,  L".  E  ,  1  Ch.  349.  "  Goldsmid    v.    Tunhridge    Wells, 

L.  R.,  1  Ch.  349. 
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granted  an  injunction  restraining  the   draining   of  the 
sewage  into  the  stream.^ 

Although,  as  has  been  said,  it  is  not  necessary  for  a  What  is 
riparian  owner  to  prove  actual  damage  to  enable  him  to  ^° 
sue  for  the  interference  with  his  right  to  pure  water,  yet  it 
would  appear  that  he  must  prove  actual  pollution  of  some 
character  or  another,  and  that  the  discharge  of  waste 
matter  of  an  innocuous  character  is  not  actionable  at 
common  law.  "  It  is  not,"  says  Mr.  Angell,^  "  under  all 
"  circumstances,  an  unreasonable  or  unlawful  use  of  a 
"  stream,  to  throw  or  discharge  into  it  waste  or  impure 
"  matter :  whether  such  an  act  would  be  reasonable  or  not, 
"  in  any  given  case,  would  be  a  question  for  the  jury 
"  upon  its  circumstances.  The  same  circumstances  would 
"  be  open  for  consideration,  and  the  same  rules  would 
"  govern  ia  this  case,  as  in  respect  to  the  abstraction, 
"  detention,  diversion,  or  obstruction  of  water  in  a  stream. 
"  The  size  and  character  of  the  stream,  the  uses  to  which 
"  it  can  be  or  is  applied,  the  nature  and  importance  of  the 
"  use  claimed  and  exercised  by  one  party,  as  well  as  the 
"  inconvenience  or  injury  to  the  other  party,  would  be 
"  subjects  involved  in  the  inquiry."  ' 

Thus  it  has  been  held  at  nisi  prius  by  Coleridge,  J., 
that  the  merely  making  water  temporarily  muddy  is  not 
sufBcient  to  maintain  an  action.*  So  by  the  20th  sect. 
of  the  Rivers  PoUiition  Ad,^  it  is  provided  that  the  word 
pollution  shall  not  include,  for  the  purposes  of  the  Act, 
innocuous  discoloration.  In  the  case  of  Lingicood  v. 
Stowmarhet,^  Wood,  V.-O.,  held  that  in  an  order  for  an 
injunction  to  restrain  the  pollution  of  a  stream,  it  is 
proper  to  insert  the  words  "  to  the  injury  of  the  plaintiif," 
in  order  to  establish  a  ground  for  the  interference  of  the 
Court,  and  to  prevent  its  authority  being  invoked  for 

1  lb.;  see  also  A.-G.  v.  Sheffield,  Water  Co.  v.  Wilts  and  BerJcs  Canal, 

3  D.  M.  &  G.  304  ;  A.-a.  y.  Leeds  L.  R.,  7  H.  L.  697. 

Corporation,    L.    K.,   5    Ch.    583 ;  ^   Taylor  v.   Bennet,    7    C.   &   P. 

A.-G.  T.   Halifax,  39  L.   J.,   Ch.  329. 

129.  ^  39  &  40  Vict.  o.  lb,  post,  p.  174. 

=  AngeU  on  Watercourses,  p. 240.  "  L.   E.,  1  Eq.  77;  sec  Dawson 

3  See  per  Lord  Cairns  in  Swindon  v.  Faver,  5  Ha.  422. 
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trivial  purposes.  So  in  A.-G.  v.  Cockermouth,^  Jessel, 
M.  E.,  refused  to  grant  an  injunction  at  the  suit  of  a 
local  board  to  restrain  the  defendants  from  discharging 
sewage  into  a  stream  eight  miles  above  the  intake  of  the 
plaintiff's  waterworks,  as  the  evidence  showed  that 
chemical  analysis  failed  to  detect  any  pollution  in  the 
water  at  the  intake  of  the  waterworks,  though  it  was 
perceptibly  polluted  at  the  point  of  discharge.  An  in- 
junction was,  however,  granted  at  suit  of  the  Attorney- 
General  on  the  ground  that  the  defendants  had  infringed 
the  4th  section  of  the  Local  Government  Act,  1861.  "Now 
"  as  I  understood  the  law,"  says  the  learned  judge,  "it  is 
"  not  necessary  to  prove  any  injury  at  all.  The  legislature 
"is  of  opinion  that  certain  acts  will  produce  injury,  and 
"  that  is  enough.  The  legislature  is  of  opinion  that  it  is 
"  desirable  to  preserve  our  natural  streams,  at  least,  in 
"  their  present  state  of  purity,  and  it  therefore  was  said 
"  that  you  shall  not  affect  or  deteriorate  the  water  at  all; 
"  and  the  Coui-t  must  presume  that  the  deterioration  of 
"  the  water  is  an  injury  which  is  prohibited  by  the  legis- 
"  lature  for  good  and  sufficient  cause." 

Various  sources  of  pollution  have  been  held  by  our 
Courts  to  be  actionable.  Thus  it  has  been  held  actionable 
to  set  up  a  lime-pit  for  calf  and  sheep  skins  so  near  water 
as  to  pollute  it  f  so  erecting  a  cesspool  so  near  a  well  as  to 
contaminate  it  f  so  the  letting  oil  of  water  made  noxious 
by  precipitation  of  minerals  ;^  or  dye  wares,  or  liquors, 
or  madder,  or  indigo,  or  potash,^  or  sulphmic^  or  muriatic' 
acid ;  or  discharging  heated  water  into  a  stream  in- 
juriously,^ or    sewage,'    or    rendering    water    imfit    for 

I  L.  R.,  18  Eq.  172.  D.  769. 

^  Year  Book,  Hen.  II.  b.  6 ;   see  '  Stockport  v.  Totter,  7  H.  &  K. 

Moore  v.  WeU,  1  0.  B.,  N.  S.  673.  160. 

3  Norton  v.   Scholefield,    9  M.   &  s  Mason  v.  Sill,  2  B.  &  A.  304  ; 

W.    665  ;    Womcsly  t.   Church,    17  Wood  v.  Waud,  3  Ex.  748  ;  Tipping 

L.  T.,  N.  S.  190.  V.  HcJcersleij,  2  K.  &  J.  264. 

*  Sodgkinson  v.  Ennor,  4  B.  &  S.  ^  A.-G.  v.  Cockcrmouth,!,.  E.,  18 

229;    Wright  v.  Williams,  1  M.  &  Eq.    172;    A.-G.  v.  Leeds,  L.  R., 

W.  77.  5  Ch.  533  ;  A.-G.  v.  Colney  Satch, 

5   Wood  V.  Suteliffe,  16  Jur.,  N".  S.  L.  E.,  4  Ch.  146 ;  A.-G.  v.  Birming- 

75.  ham,    4    K.    &    J.    528;    A.-G.   T. 

°  Tcnnington  v.  Brinsop,  6  CIi.  Kingston,  13  AV.  E.  888. 
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domestic  or  culinary  purposes  ;i  or  rendering  it  unfit  for 
cattle  to  drink  of,^  or  fish  to  live  in,'  or  for  manufacturing 
purposes.* 

"Where  the  pollution  of  a  stream  amounts  to  a  public  Public  nui- 
nuisance,  the  party  causing  it  may  be  prosecuted  by  in- 
dictment, or  proceeded  against  by  information  at  the  suit 
of  the  Attorney- General.^     An  action  will  also  lie  for  a 
public  nuisance  on  proof  of  special  damage.^ 

The  statutory  provisions   restricting   the  pollution  of  Statutory 
water  are  numerous,  but  with  the  exception  of  the  Rivers  poii"tion!^^  °^ 
Pollution  Act  of  1876,''  they  are  either  local,  or  deal  with 
the  pollution  of  water  used  for  special  purposes. 

Thus  sect.  1  of  The  Watencorks  Clauses  Act,  1847,' 
subjects  to  a  penalty  not  exceeding  51.  every  person 
throwing  rubbish,  &c.  into  any  stream,  reservoir,  or  other 
works,  or  bathing  in  any  stream,  or  causing  the  water  of 
any  sink,  sewer,  or  drain,  steam  engine,  boiler,  or  other 
filthy  water  to  flow  into  any  stream  or  reservoir  belonging 
to  any  undertakers  under  the  Act.  Such  person  to  forfeit 
in  addition  20s.  per  diem  for  every  day  that  such  offence 
shall  be  committed. 

The  Public  Health  Acts  and  other  Acts  empowering 
local  authorities  (the  place  of  which  enactments  has  been 
taken  by  the  Public  Health  Act,  1875)  do  not  authorize 
local  authorities  to  send  sewage  into  a  river  to  the  preju- 
dice of  parties  having  established  interests  in  the  water.^ 

'  GoldsmidY.  Tunhridge  Wells, 1j.  L.    E.,    2   Ch.    478;    Line/wood  v. 

E.,  1  Ch.  349.  Stoiomarket,  L.  E,.,  1  Eq.  77;   Tip- 

^  A.-G.  V.  Hirmingliam,  4  K.  &  ping  v.  Eclcerdey,  2  K.  &  J.  264  ; 

J.    528 ;    Mancliester    Railway    v.  Wood  Y.Sutcliffe,  2  Sim.,  N.  S.  163. 

Worksop,  23  Beav.  198  ;  A.-G.^r.  ^  See  post,  Ch.  X. 

Luton,  2  Jur.,  N.  S.  181  ;  Oldaker  ''  Benjamin  v.  Stow,  L.  E..,  9   C. 

T.  Eimt,  6  D.  M.  &  a.  376.  P.  430  ;  and  see  post,  Ch.  X. 

3  Bidder  v.    Croydon.    6   L.    T.,  '  39  &  40  Vict.  c.  75. 

N.  S.  778  ;  A.-G.  v.   Birmingham,  "  10  &  11  Vict.  o.  17.    Sect.  2  of 

4  K.  &  J.  528  ;   A.-G.  t.  Luton,  2  this  Act  defines  streams  to  iaclude 

Jur.,  N.  S.  181 ;    Oldaker  v.  Sunt,  "  springs,  brooks,  rivers,  and  other 

6  D.  M.  &  G-.  376;   Aldred's  ease,  running  waters." 

9  Eep.  59  a.  "  See  Oldaker  Y.Eunt,%  De  G.  M. 

*  Clowes   V.  Staffordshire,  L.  E.,  &  G.  376  ;  Bidder  t.  Croydon,  6  L. 

8  Ch.    142;  Crosslctj  v.  Lightowler,  T.,   N.    S.    778;   A.-G.    v.    Luton 
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Public  Healtli 
Acts. 


By  the  Puhlic  Health  Act,  1875,^  sect.  332,  it  is  pro- 
vided, that  "  Nothing  in  this  Act  shall  be  construed  to 
"  authorize  any  local  authority  to  injuriously  afEect  any 
"  reservoir,  canal,  river,  or  stream,  or  the  feeders  thereof,  or 
"  the  supply,  quality,  or  fall  of  water  contained  ia  any 
"  reservoir,  canal,  river,  or  stream,  or  in  the  feeders  thereof, 
"  in  cases  where  any  body  of  persons  or  person  would,  if 
"  this  Act  had  not  passed,  have  been  entitled  by  law  to 
"  prevent  or  to  be  relieved  against  the  injuriously  affecting 
"  such  reservoir,  canal,  river,  stream,  feeders,  or  such  supply, 
"  quality,  or  fall  of  water,  unless  the  local  authority  first 
"  obtain  the  consent  in  writing  of  the  body  of  persons  or 
"  person  so  entitled  as  aforesaid."  This  provision  comes  in 
place  of  sect.  70  of  the  Local  Government  Act,  1858,  and 
sect.  45  of  the  Nuisances  Removal  Act,  1855,  both  repealed 
(the  latter  except  as  to  the  metropolis)  by  the  Act  of 
1875.^  By  sect.  69,  local  authorities,  with  sanction  of  the 
Attorney- General,  may  take  proceedings  by  indictment, 
bill  in  chancery,  action  or  otherwise,  for  the  purpose 
of  restraining  pollution. 

By  sect.  21  of  the  Gasworks  Clauses  Act,  1847,  10  Vict, 
c.  15,  and  by  sect.  68  of  the  Puhlic  Health  Act,  1875,  any 
person  engaged  in  the  manufacture  of  gas  who  shall 
cause  or  suffer  to  be  brought,  or  to  flow  iato  any  stream, 
reservoir,  aqueduct,  pond,  or  place  for  water,  or  into  any 
drain  or  pipe  communicating  therewith,  any  washing  or 
other  substance  produced  ia  making  or  supplying  gas,  or 
wilfully  does  any  act  connected  with  the  making  or 
supplying  of  gas,  whereby  the  water  of  such  stream,  &c. 
is  fouled,  shall  forfeit  for  each  offence  200^.,  and  a  further 


Board  of  Health,  2  Jur.,  N.  S.  180  ; 
Manchester  Railway  v.  Worksop,  23 
Beav.  198;  SjioliesY. Banbury, Tj.  E.., 
1  Eq.  42  ;  A.-O.  v.  Birmingham,  i 
K.  &  J.  428  ;  Cater  y.  Lewisham,  5 
B.  &  S.  115  ;  It.  V.  Darlington,  5 
B.  &  S.  515;  Goldsmidv.  Tunbridge 
Wells,  35  L.  J.,  Ch.  88  ;  L.  B.,  1 
Ch.  349;  A.-G.  t.  Leeds,  L.  E., 
5   Ch.  583;  A.-G.  v.  Cockcrmouth, 


L.  E.,  18  Eq.  172;  A.-G.  v.  Uich- 
mond,  L.  R.,  2  Eq.  306  ;  A.-G.  v. 
Colney  Hatch,  L.  E,.,  4  Ch.  14G. 
See  also  A.-G.  v.  Basingstoke,  45 
L.  J.,  Ch.  D.  726;  St.  Selens 
Chemical  Works  v.  St.  Helens,  1  Ex. 
D.  196. 

>  38  &  39  Vict.  0.  55. 

"  Michael  and  Will's  Law  of 
Gas  and  Water,  p.  212. 


Digitized  by  Microsoft® 


THE    RIGHT   TO    WATER   IN    ITS    NATURAL    QUALITY.  173, 

sum  of  201.  per  diem  for  every  day  during  -wMch  the 
offence  is  committed.^  The  same  penalty  for  wilfully 
corrupting  water  by  gas  washings  is  imposed  by  the 
nuisances  Removal  Act,  1855.  By  sect.  25,  where  any 
water  shall  be  fouled  by  gas  (other  than  wilfully),  the 
manufacturer  is  to  forfeit  2QI.  for  each  ofEence,  and  10/. 
per  diem  during  continuance  of  offence. 

By  the  Thames  Conservancy  Act,  1866,^  sect.  63,  any  Thames  Con- 
person  causing  any  offensive  or  injurious  matter  to  pass  ^^J^^l^°^ 
into  the  Thames  between  Orioklade  and  the  western 
boundary  of  the  metropolis,  or  any  tributary  within  three, 
now  by  33  8^  34  Vict.  c.  149,  s.  7  {Local),  five,  miles  of  the 
Thames,  measured  in  a  direct  line,  is  liable  to  a  penalty 
not  exceeding  100/.,  and  to  a  further  penalty  not  exceed- 
ing 50/.  for  every  day  during  which  the  offence  is  con- 
tinued after  the  day  on  which  the  penalty  is  incurred. 
By  sect.  64,  the  conservators  are  to  give  notice  requiring 
the  person  passing  the  offensive  matter  into  the  stream  to 
discontinue  passing  such  matter ;  and,  upon  failing  to 
comply  with  such  notice,  the  person  wOl  be  guilty  of  a 
misdemeanor. 

Similar  provisions   exist  in  the  Lee  Conservancy  Act, 
1868. 

So  also  by  the  Salmon  Fisheries  Act,  1861,^  s.  5,  any  per-  Salmon 
son  putting  into  any  water  containing  salmon,  or  into  any  j^^^^^'^^ 
tributary  thereof,  any  liquid  or  solid  matter  to  such  an 
extent  as  to  cause  the  water  to  poison  or  kill  fish,  shall 
incur  penalties  of  51.  for  the  first ;  10/.  and  21.  a  day  for 
the  second ;  and  20/.  a  day  for  the  third  offence.  If,  how- 
ever, he  has  used  all  means  to  render  such  matter  harmless 

1  Under  a  private  act  of  parlia-  mines  under  Ms,  tlie  defendant's, 

ment,  with  similar  clauses,  a  manu-  land,  and  so  caused  a  subsidence, 

f acturer  was  held  liable  for  damage  which  cracked  the  bottom  of  the 

for  escape  of  gas  washings  into  a  tank ;  JECipkins  v.  Birmingham  Gas 

well,  although  the  site  of  his  tank  Co.,  6  H.  &  N.  250  ;  see  also  Mill- 

was      selected     by    a,    competent  ingston  v.  Griffiths,  30  L.  T.,  N.  S. 

engineer  ;  and  although  the  escape  65. 

was   caused  by  the  wrongful  act  ^  29  &  30  Vict.  u.  89. 

of  a  third  party  who  had  worked  '  24  &  25  Viot.  u.  109. 
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The  Rivers 
Pollution  Act. 


he  will  not  be  so  liable,  and  nothing  is  to  prevent  any  per- 
son from  acquiring  a  legal  right  in  cases  wliere  he  ■would 
have  acquired  it  if  the  Act  had  not  passed.  By  sect.  13 
of  the  Salmon  Fisheries  Act,  1873,^  the  provisions  of  the 
32nd  section  of  24  i^  25  Vict.  c.  97  (the  Malicious  Injuries 
to  Property  Act),  so  far  as  they  relate  to  poisoning  any 
water  with  intent  to  kill  or  destroy  fish,  shall  be  extended 
and  apply  to  salmon  rivers,  as  if  the  words  "or  in  any 
salmon  river"  were  inserted  in  the  said  section  in  lieu  of 
the  words  "private  right  of  fishing,"  after  the  words 
"noxious  material  in  any  such  pond."^ 

The  most  important  Act,  however,  relating  to  the  pollu- 
tion of  streams  is  the  Rivers  Pollution  Act  of  1876,  39  S{ 
40  Vict.  c.  75,  and  as  it  is  of  universal  application,  and  as 

by  sect.  3  to  be  the  mayor  and  bur- 
gesses, or  lighting  commissioners, 
or  vestry,  or  town  council,  or  police 
commissioners,  or  parochial  board) 
to  proceed  by  biU,  indictment  or 
action  for  protection  against  pol- 
lution -with  leave  of  the  Attorney- 
General.  By  sect.  11,  nothing  in 
the  act  is  to  authorize  any  se'sver 
to  drain  direct  into  any  stream. 

37  i-  38  Vict.  c.  89  (An  Act 
to  amend  the  Sanitary  Laws,  1874), 
s.  50,  provides  that,"  If  it  shall  be 
represented  to  any  nuisance  autho- 
rity in  the  metropolis,  or  to  any 
sanitary  authority,  that  within 
their  district  the  water  in  any 
well,  tank  or  cistern,  public  or 
private,  or  supplied  from  any  pub- 
lic pump,  and  used,  or  likely  to  be 
used  for  domestic  purposes,  is  pol- 
luted so  as  to  be  injurious  to  health, 
such  authority  may  apply  to  any 
justice  having  jurisdiction  within 
their  district  in  petty  sessions  as- 
sembled for  an  order  to  remedy 
the  same,"  &c.  Sect.  12  provides 
for  the  representation  of  riparian 
authorities  at  meetings  of  port 
sanitary  authorities  in  case  of  ports 
containing  more  than  one  sanitary 
authority. 

Cf.  the  Towns  Improvement 
Clauses  Act,  1847  (10  &  11  Vict, 
c.  34),  ss.  99  and  121. 


1  36  &  37  Vict.  c.  71. 

2  Sect.  32  of  24  &  25  Vict.  c.  97 
(1861),  "An  Act  to  consolidate  and 
amend  the  statute  law  of  England 
and  Ireland  relating  to  Malicious 
Injuries  to  Property,"  provides 
that,  whosoever  shall  unlawfully 
or  maliciously  put  any  lime  or 
other  noxious  material  into  any 
fish  pond  or  any  water  which  shall 
be  private  property,  or  in  which 
there  shall  be  any  private  right  of 
fishery,  with  intent  to  destroy  any 
of  the  fish,  shall  be  guilty  of  a  mis- 
demeanor, and,  being  convicted 
thereof,  shall  be  liable  at  the  dis- 
cretion of  the  Court  to  be  kept  in 
penal  servitude  for  any  term  not 
exceeding  seven  years,  and  not  less 
than  three  years,  or  be  imprisoned 
for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour, 
and  without  solitary  confinement ; 
and,  if  a  malicious  offence,  with  or 
without  whipping. 

Among  other  acts  the  following 
deal  with  pollution : — 

23  ^-  24  Viet.  c.  77,  s.  8,  lays  a 
penalty  not  exceeding  bl.  on  those 
fouling  waterof  any  well,  fountain, 
or  pxmip  ;  and  a  further  sum  not 
exceeding  twenty  shillings  per 
diem  for  every  day  during  which 
the  offence  is  continued. 

28  6i  29  Viet.  c.  75,  s.  10,  em- 
powers sewers  authorities  (defined 
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there  have  as  yet  been  no  decisions  upon  it  in  the  Superior 
Courts,  it  is  thought  advisable  to  set  it  out  at  length. 

"  Whereas  it  is  expedient  to  make  further  provision  for  Preamble. 
"  the  prevention  of  the  pollution  of  rivers,  and  ia  parti- 
"  cular  to  prevent  the  establishment  of  new  sources  of 
"  pollution : 

"  Be  it  therefore  enacted  by  the  Queen's  most  excellent 
"  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
"  spiritual  and  temporal,  and  commons,  in  this  present 
"  Parliament  assembled,  and  by  the  authority  of  the  same, 
"  as  follows : 

"  1.  This  Act  may  be  cited  for  all  purposes  as  the  Elvers  Short  title  of 
"  PoUution  Prevention  Act,  1876.  •^'*- 

"  Part  I. — Law  as  to  Solid  Matters. 

"  2,  Every  person  who  puts  or  causes  to  be  put  or  to  Prohibition  as 
"  fall  or  knowingly  permits  to  be  put  or  to  fall  or  to  be  soiFd^matfers 
"  carried  into  any  stream,  so  as  either  singly  or  in  eombi-  ™to  streams. 
"  nation  with  other  similar  acts  of  the  same  or  any  other 
"  person  to  interfere  with  its  due  flow,  or  to  pollute  its 
"  waters,  the  solid  refuse  of  any  manufactory,  manufac- 
"  turing  process  or  quarry,  or  any  rubbish  or  cinders,  or 
"  any  other  waste  or  any  putrid  solid  matter,  shall  be 
"  deemed  to  have  committed  an  offence  against  this  Act. 

"  In  proving  interference  with  the  due  flow  of  any 
"  stream,  or  in  proving  the  pollution  of  any  stream, 
"  evidence  may  be  given  of  repeated  acts  which  together 
"  cause  such  interference  or  pollution,  although  each  act 
"  taken  by  itself  may  not  be  sufhcient  for  that  purpose. 

"  Part  II. — Law  as  to  Sewage  Pollutions. 
"  3.  Every  person  who  causes  to  fall  or  flow  or  know-  Pi-ohibition  as 

I.  n  n  ■    1    •    i  *°  drainage 

"  mgly  permits  to  fall  or  now  or  to  be  carried  into  any  into  streams 
"  stream  any  solid  or  liquid  sewage  matter,  shall  (subject  of  sewers. 
"  as  in  this  Act  mentioned)  be  deemed  to  have  committed 
"  an  offence  against  this  Act. 
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"  Where  any  sewage  matter  falls  or  flows  or  is  carried 
"  into  any  stream  along  a  channel  used,  constructed,  or  in 
"  process  of  construction  at  the  date  of  the  passing  of  this 
"  Act  for  the  purpose  of  conveying  such  sewage  matter, 
"  the  person  causing  or  knowingly  permitting  the  sewage 
"  matter  so  to  fall  or  flow  or  to  he  carried  shall  not  he 
"  deemed  to  have  committed  an  offence  against  this  Act 
"  if  he  shows  to  the  satisfaction  of  the  Court  having  cogni- 
"  sance  of  the  case  that  he  is  using  the  best  practicable  and 
"  available  means  to  render  harmless  the  sewage  matter  so 
"  falling  or  flowing  or  carried  into  the  stream. 

"  Where  the  Local  G-overnment  Board  are  satisfied  after 
"  local  inquiry  that  further  time  ought  to  be  granted  to 
"  any  sanitary  authority,  which  at  the  date  of  the  passing 
"  of  this  Act  is  discharging  sewage  matter  into  any  stream, 
"  or  permitting  it  to  be  so  discharged,  by  any  such  channel 
"  as  aforesaid,  for  the  purpose  of  enabling  such  authority 
"  to  adopt  the  best  practicable  and  available  means  for 
"  rendering  harmless  such  sewage  matter,  the  Local 
"  Government  Board  may  by  order  declare  that  this  sec- 
"  tion  shall  not,  so  far  as  regards  the  discharge  of  sewage 
"  matter  by  such  channel  be  in  operation  until  the  expira- 
"  tion  of  a  period  to  be  limited  in  the  order. 

"  Any  order  made  under  this  section  may  be  from  time 
"  to  time  renewed  by  the  Local  Grovernment  Board,  subject 
"  to  such  conditions,  if  any,  as  they  may  see  fit. 

"  A  person  other  than  a  sanitary  authority  shall  not  be 
"  guilty  of  an  offence  under  this  section  in  respect  of  the 
"  passing  of  sewage  matter  into  a  stream  along  a  drain 
"  communicating  with  any  sewer  belonging  to  or  under 
"  the  control  of  any  sanitary  authority,  provided  he  has 
"  the  sanction  of  the  sanitary  authority  for  so  doing. 

"  Part  III. — Law  as  to  Manufacturing  and  Mining 
Pollutions. 
ProMbition  as      "  4_  Every  person  who  causes  to  fall  or  flow  or  know- 
into  streama     "  ingly  permits  to  fall  or  flow  or  to  be  carried  into  any 
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"  stream  any  poisonous,  noxious,  or  polluting  liquid  pro-  from  manu- 
"  ceeding  from  any  factory  or  manufacturing  process  sliall   ^<'*°"^^- 
"  (subject  as  in  this  Act  mentioned)  be  deemed  to  have 
"  committed  an  offence  against  this  Act. 

"  "Where  any  such  poisonous,  noxious,  or  polluting 
"  liquid  as  aforesaid  falls  or  flows  or  is  carried  iato  any 
"  stream  along  a  channel  used,  constructed,  or  in  process 
"  of  construction  at  the  date  of  the  passing  of  this  Act,  or 
"  any  new  channel  constructed  in  substitution  thereof,  and 
"  haviag  its  outfall  at  the  same  spot,  for  the  purpose  of 
"  conveying  such  liquid,  the  person  causing  or  knowingly 
"  permitting  the  poisonous,  noxious,  or  polluting  liquid  so 
"  to  fall  or  flow  or  to  be  carried  shall  not  be  deemed  to 
"  have  committed  an  offence  against  this  Act  if  he  shows 
"  to  the  satisfaction  of  the  Court  having  cognizance  of  the 
"  case  that  he  is  using  the  best  practicable  and  reasonably 
"  available  means  to  render  harmless  the  poisonous, 
"  noxious,  or  polluting  liquid  so  falling  or  flowing  or 
"  carried  into  the  stream. 

"  5.  Every  person  who  causes  to  fall  or  flow  or  know-  Prohibition  as 
"  ingly  permits  to  fall  or  flow  or  to  be  carried  into  any  i°to™tream 
"  stream  any  solid  matter  from  any  mine  in  such  quan-  from  mines. 
"  titles  as  to  prejudicially  interfere    with  its   due  flow, 
"  or  any  poisonous,  noxious,  or  polluting  solid  or  liquid 
"  matter  proceeding  from  any  mine,  other  than  water  in 
"  the  same  condition  as  that  in  which  it  has  been  drained 
"  or  raised  from  such  mine,  shall  be  deemed  to  have  com- 
"  mitted  an  offence  against  this  Act,  unless  in  the  case  of 
"  poisonous,  noxious,  or  polluting  matter  he  shows  to  the 
"  satisfaction  of  the  Court  having  cognizance  of  the  case 
"  that   he  is  using  the   best  practicable  and  reasonably 
"  available    means    to    render    harmless   the    poisonous, 
"  noxious,  or  polluting  matter  so   falling  or  flowing  or 
"  carried  into  the  stream. 

"  6.  Unless  and  until  Parliament  otherwise  provides  Restriction  on 
"  the  following  enactments  shall  take  effect,  proceedings  ImdeTtMl^ 
"  shall  not  be  taken  against  any  person  under  this  part  of  P^^t  of  the 

c.  N 
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"  this  Act  save  by  a  sanitary  authority,  nor  shall  any  such 
"  proceedings  be  taken  without  the  consent  of  the  Local 
"  Grovernment  Board :  Provided  always,  that  if  the 
"  sanitary  authority,  on  the  application  of  any  person 
"  interested  alleging  an  offence  to  have  been  committed, 
"  shall  refuse  to  take  proceedings  or  apply  for  the  consent 
"  by  this  section  provided,  the  person  so  interested  may 
"  apply  to  the  Local  Grovernment  Board,  and  if  that 
"  Board  on  inquiry  is  of  opinion  that  the  sanitary  autho- 
"  rity  should  take  proceedings,  they  may  direct  the 
"  sanitary  authority  accordingly,  who  shall  thereupon 
"  commence  proceedings. 

"  The  said  Board  in  giving  or  withholding  their  con- 
"  sent  shall  have  regard  to  the  industrial  interests  involved 
"  in  the  case  and  to  the  circumstances  and  requirements  of 
"  the  locality. 

"  The  said  Board  shall  not  give  their  consent  to  pro- 
"  ceediags  by  the  sanitary  authority  of  any  district  which 
"  is  the  seat  of  any  manufacturing  industry,  unless  they 
"  are  satisfied,  after  due  inquiry,  that  means  for  rendering 
"  harmless  the  poisonous,  noxious,  or  polluting  liquids 
"  proceeding  from  the  processes  of  such  manufactures  are 
"  reasonably  practicable  and  available  under  all  the  cir- 
"  cumstances  of  the  case,  and  that  no  raaterial  injury  wiU 
"  be  inflicted  by  such  proceedings  on  the  interests  of  such 
"  industry. 

"  Any  person  within  such  district  as  aforesaid,  against 
"  whom  proceedings  are  proposed  to  be  taken  under  this 
"  part  of  this  Act,  shall,  notwithstanding  any  consent  of 
"  the  Local  Grovernment  Board,  be  at  liberty  to  object 
"  before  the  sanitary  authority  to  such  proceedings  being 
"  taken,  and  such  authority  shall,  if  required  in  writing 
"  by  such  person,  afford  him  an  opportunity  of  being 
"  heard  against  such  proceedings  being  taken,  so  far  as 
"  the  same  relate  to  his  works  or  manufacturing  processes. 
"  The  sanitary  authority  shall  thereupon  allow  such  person 
"  to  be  heard  by  himself,  agents,  and  witnesses,  and  after 
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"  inquiry  such  authority  shall  determine,  having  regard 

"  to  all  the  considerations  to  which  the  Local  Grovernment 

"  Board   are    by  this   section   directed   to  have  regard, 

"  whether  such  proceedings  as  aforesaid  shall  or  shall  not 

"  be  taken ;    and  where  any  such  sanitary  authority  has 

"  taken  proceedings  under  this  Act  it  shall  not  be  com- 

"  petent  to  other  sanitary  aiithorities  to  take  proceedings 

"  under  this  Act  till  the  party  against  whom  such  proceed- 

"  ings  are  intended  shall  have  failed  in  reasonable  time  to 

"  carry  out  the  order  of  any  competent  Court  under  this 

"  Act. 

"  Part  IY. — Administration  of  Laic. 

"  7,  Every  sanitary  or    other  local  authority   having  Sanitary 
"  sewers    under    their    control    shall    give   facilities   for  affOTdfMiOi- 
"  enabling  manufacturers  within  their  district  to  carry  the  ties  for  fac- 
"  liquids  proceeding  from  their  factories  or  manufacturing  -^c,  into 
"  processes  iato  such  sewers  :  sewers. 

"  Provided  that  this  section  shall  not  extend  to  compel 
"  any  sanitary  or  other  local  authority  to  admit  into 
"  their  sewers  any  liquid  which  would  prejudicially  affect 
"  such  sewers  or  the  disposal  by  sale,  application  to  land, 
"  or  otherwise,  of  the  sewage  matter  conveyed  along  such 
"  sewers,  or  which  would  from  its  temperature  or  other- 
"  wise  be  injurious  in  a  sanitary  point  of  view : 

"  Provided  also,  that  no  sanitary  authority  shall  be  re- 
"  quired  to  give  such  facilities  as  aforesaid  where  the 
"  sewers  of  such  authority  are  only  sufficient  for  the  re- 
"  quirements  of  their  district,  nor  where  such  facilities 
"  would  interfere  with  any  order  of  any  Court  of  com- 
"  petent  jurisdiction  respecting  the  sewage  of  such 
"  authority. 

"  8.  Every    sanitary   authority  shall,   subject    to  the  Power  of 
"  restrictions  in  this  Act  contained,  have  power  to  enforce  auThorUy  to 
"  the  provisions  of  this  Act  in  relation  to  any  stream  being  enforce  Act. 
"  within  or  passing  through   or  by  any  part   of  their 
"  district,  and  for  that  purpose  to  institute  proceedings  in 
"  respect  of  any  offence  against  this  Act  which  causes 

N  2 


Digitized  by  Microsoft® 


180 


OF    NATURAL   EIGHTS   OF    WATER. 


Power  of  Lee 
Conservancy- 
Board  to  en- 
force,Act. 


interference  with  the  due  flow  within  their  district  of 
any  such  stream,  or  the  pollution  within  their  district  of 
any  such  stream,  against  any  other  sanitary  authority  or 
person,  whether  such  offence  is  committed  within  or 
without  the  district  of  the  first-named  sanitary  authority. 
"  Any  expenses  incurred  by  a  sanitary  authority  in  the 
execution  of  this  Act  shall  be  payable  as  if  they  were 
expenses  properly  incurred  by  that  authority  in  the 
execution  of  the  Public  Health  Act,  1875. 
"  Proceedings  may  also,  subject  to  the  restrictions  in 
this  Act  contained,  be  instituted  in  respect  of  any 
offence  against  this  Act  by  any  person  aggrieved  by  the 
commission  of  such  offence. 

"  9.  The  Conservancy  Board  constituted  under  the  Lee 
Conservancy  Act,  1868,  shall,  within  the  area  of  their 
jurisdiction,  have,  to  the  exclusion  of  any  other  autho- 
rity, the  powers  for  enforcing  the  provisions  of  this  Act 
which  sanitary  authorities  have  under  this  Act. 
"  The  said  Conservancy  Board  may  also  enforce  the 
provisions  of  the  Lee  Conservancy  Act,  1868,  under  the 
head  or  division  'Protection  of  Water,'  by  application 
to  the  county  court  having  jurisdiction  in  the  place  in 
which  any  offence  is  committed  against  those  provisions, 
and  such  court  may  by  summary  order  require  any 
person  to  abstain  from  the  commission  of  any  such 
offence,  and  the  provisions  of  this  Act  with  respect  to 
summary  orders  of  county  courts  and  appeal  therefrom 
shall  apply  accordingly. 


Offences  to  be 
restrained  by 
summary 
order  of 
county  court. 


Legal  Proceedings.  Saving  Clauses.  Definitions. 
"  (1.)  Legal  Proceedings. 
"  10.  The  county  court  having  jurisdiction  in  the  place 
"  where  any  offence  against  this  Act  is  committed  may  by 
"  summary  order  require  any  person  to  abstain  from  the 
"  commission  of  such  offence,  and  where  such  offence 
"  consists  in  default  to  perform  a  duty  under  this  Act  may 
"  require  him  to  perform  such  duty  in  manner  in  the  said 
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"  order  specified ;  the  court  may  insert  in  any  order  such 
"  conditions  as  to  time  or  mode  of  action  as  it  may  think 
"  just,  and  may  suspend  or  rescind  any  order  on  such 
"  undertaking  being  given  or  condition  being  performed 
"  as  it  may  think  just,  and  generally  may  give  such 
"  directions  for  carrying  into  efEect  any  order  as  to  the 
"  court  seems  meet.  Previous  to  granting  such  order  the 
"  court  may,  if  it  think  fit,  remit  to  skilled  parties  to 
"  report  on  the  '  best  practicable  and  available  means ' 
"  and  the  nature  and  cost  of  the  works  and  apparatus 
"  required,  who  shall  in  all  cases  take  into  consideration 
"  the  reasonableness  of  the  expense  involved  in  their 
"  report. 

"Any  person  making  default  in  complying  with  any 
"  requirement  of  an  order  of  a  County  Court  made  in 
"  pursuance  of  this  section  shall  pay  to  the  person  com- 
"  plaining,  or  such  other  person  as  the  Court  may  direct, 
"  such  sum,  not  exceeding  fifty  pounds  a  day  for  every 
"  day  during  which  he  is  in  default,  as  the  Court  may 
"  order ;  and  such  penalty  shall  be  enforced  in  the  same 
"  manner  as  any  debt  adjudged  to  be  due  by  the  Court ; 
"  moreover,  if  any  person  so  in  default  persists  in  disobey- 
"  ing  any  requirement  of  any  such  order  for  a  period  of 
"  not  less  than  a  month  or  such  other  period  less  than 
"  a  month  as  may  be  prescribed  by  such  order,  the  Court 
"  may  in  addition  to  any  penalty  it  may  impose  appoint 
"  any  person  or  persons  to  carry  into  efEect  such  order, 
"  and  all  expenses  incurred  by  any  such  person  or  persons 
"  to  such  amount  as  may  be  allowed  by  the  County  Court 
"  shall  be  deemed  to  be  a  debt  due  from  the  person  in 
"  default  to  the  person  or  persons  executing  such  order, 
"  and  may  be  recovered  accordingly  in  the  County  Court. 

"  11.  If   either  party  in   any   proceedings  before   the  Appeal  from 
"  County  Court  under  this  Act  feels  aggrieved  by  the  ^Smo^' 
"  decision  of  the  Court  in  point  of  law  or  on  the  merits,  or  of  case  into 
"  in  respect  of  the  admission  or  rejection  of  any  evidence,  of  Justice. 
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"  he  may  appeal  from  that  decision  to  the  High  Court  of 
"  Justice. 

"  The  appeal  shall  be  in  the  form  of  a  speci^al  case  to  he 
"  agreed  upon  by  both  parties  or  their  attorneys,  and, 
"  if  they  cannot  agree,  to  be  settled  by  the  judge  of  the 
"  County  Court  upon  the  application  of  the  parties  or 
"  their  attornies. 

"  The  Court  of  Appeal  may  draw  any  inferences  from 
"  the  facts  stated  in  the  case  that  a  jury  might  draw  from 
"  facts  stated  by  witnesses. 

"  Subject  to  the  provisions  of  this  section,  all  the  enact- 
"  ments,  rules,  and  orders  relating  to  proceedings  in  actions 
"  in  County  Courts,  and  to  enforcing  judgments  in  County 
"  Com-ts  and  appeals  from  decisions  of  the  County  Court 
"  judges,  and  to  the  conditions  of  such  appeals,  and  to 
"  the  power  of  the  superior  Courts  on  such  appeals,  shall 
"  apply  to  all  proceedings  under  this  Act,  and  to  an 
"  appeal  from  such  action,  in  the  same  manner  as  if  such 
"  action  and  appeal  related  to  a  matter  within  the  ordinary 
"  jurisdiction  of  the  Court. 

"  Any  plaint  entered  in  a  County  Court  under  this  Act 
"  may  be  removed  into  the  High  Court  of  Justice  by  leave 
"  of  any  judge  of  the  said  High  Court,  if  it  appears  to 
"  such  judge  desirable  in  the  interests  of  justice  that 
"  such  case  shoiild  be  tried  in  the  first  instance  in  the 
"  High  Court  of  Justice  and  not  in  a  County  Court,  and 
"  on  such  terms  as  to  security  for  and  payment  of  costs, 
"  and  such  other  terms  (if  any)  as  such  judge  may  think 
"fit. 

"  12.  A  certificate  granted  by  an  inspector  of  proper 
"  qualifications  appointed  for  the  purposes  of  this  Act  by 
"  the  Local  Government  Board  to  the  efEeet  that  the 
"  means  used  for  rendering  harmless  any  sewage  matter 
"  or  poisonous,  noxious,  or  poUutiag  solid  or  liquid  matter 
"  falling  or  fiowing  or  carried  into  any  stream,  are  the 
"  best  or  only  practicable  and  available  means  under  the 
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circumstances  of  the  particular  case,  shall  iu  all  courts 
and  in  all  proceedings  under  this  Act  be  conclusive 
evidence  of  the  fact ;  such  certificate  shall  continue  in 
force  for  a  period  to  be  named  therein,  not  exceeding 
two  years,  and  at  the  expiration  of  that  period  may  be 
renewed  for  the  like  or  any  less  period. 
"  All  expenses  incurred  in  or  about  obtaining  a  certifi- 
cate under  this  section  shall  be  paid  by  the  applicant  for 
the  same. 

"  Any  person  aggrieved  by  the  grant  or  the  withhold- 
ing of  a  certificate  under  this  section  may  appeal  to  the 
Local  Grovernment  Board  against  the  decision  of  the 
inspector ;  and  the  Board  may  either  confirm,  reverse, 
or  modify  his  decision,  and  may  make  such  order  as  to 
the  party  or  parties  by  whom  the  costs  of  the  appeal  are 
to  be  borne  as  to  the  said  Board  may  appear  just. 
"  13.  Proceedings  shall  not  be  taken  under  this  Act  Restriction  on 
against  any  person  for  any  offence  against  the  pro-  f^  offences^ 
visions  of  Parts  II.  and  III.  of  this  Act  until  the 
expiration  of  twelve  months  after  the  passing  of  this 
Act ;  nor  shall  proceedings  in  any  case  be  taken  under 
this  Act  for  any  offence  against  this  Act  until  the 
expiration  of  two  months  after  written  notice  of  the 
intention  to  take  such  proceedings  has  been  given  to  the 
offender,  nor  shall  proceedings  under  this  Act  be  taken 
for  any  offence  against  this  Act  while  other  proceedings 
in  relation  to  such  offence  are  pending. 

"  14.  The  Local  Grovernment  Board  may  make  orders  Orders  as  to 
as  to  the  costs  incurred  by  them  in  relation  to  inquiries  q'Jjries.  ^' 
instituted  by  them  under  this  Act,  and  as  to  the  parties 
by  whom  such  costs  shall  be  borne ;  and  every  such 
order  and  every  order  for  the  payment  of  costs  made  by 
the  said  Board  under  section  twelve  of  this  Act  may  be 
made  a  rule  of  her  Majesty's  High  Court  of  Justice. 
"  15.  Inspectors  of  the  Local  Grovernment  Board  shall.  Power  of  in- 
fer the  purposes  of  any  inquiry  directed  by  the  Board  Looar^  ° 
under  this  Act,  have  in  relation  to  witnesses  and  their  G-overument 
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"  examination,  the  production  of  papers  and  accounts,  and 
"  the  inspection  of  places  and  matters  required  to  be 
"  inspected,  similar  powers  to  those  which  the  inspectors 
"  of  the  said  Board  have  under  the  Public  Health  Act, 
"  1875,  for  the  purposes  of  that  Act. 

"  (2.)  Saving  Clauses. 

Powers  of  "  16.  The    powers    given    by  this  Act  shall  not  be 

tive.™™     '    "  deemed  to  prejudice  or  afEect  any  other  rights  or  powers 

"  now  existing  or  vested  in  any  person  or  persons  by  Act 

"  of  Parliament,  law,  or  custom,  and  such  other  rights  or 

"  powers  may  be  exercised  in  the  same  manner  as  if  this 

"  Act  had  not  passed ;   and  nothing  in  this  Act  shall 

"  legalize  any  act  or  default  which  would  but  for  this  Act 

"  be  deemed  to  be  a  nuisance  or  otherwise  contrary  to 

"  law  :  Provided  nevertheless,-  that  in  any  proceedings  for 

"  enforcing  against  any  person  such  rights  or  powers  the 

"  Court  before  which  such  proceedings  are  pending  shall 

"  take  into  consideration  any  certificate  granted  to  such 

"  person  under  this  Act.'- 

Saving  of  "  17.  This  Act  shall  not  apply  to  or  afEect  the  lawful 

poundino-  and  "  exercise  of  any  rights  of  impounding  or  diverting  water. 

divertini  "  IQ.  Nothing  in  or  done  under  this  Act  shall  extend 

TTTO  T  P"p  *— ' 

Savino-  of         "  ^°  interfere  with,  take  away,  abridge,  or  prejudicially 

certain  Con-     "  affect  any  right,  power,  authority,  jurisdiction,  or  privi- 

Acts™"'''  "  lege  given  by  '  The  Thames  Conservancy  Acts,  1867 

"  and  1864,'  or  by  '  The  Thames  Navigation  Act,  1866,' 

"  or  by  '  The  Lee  Conservancy  Act,  1868,'  or  any  Act  or 

"  Acts  extending  or  amending  the  said  Acts  or  either  of 

"  them,  or  affect  any  outfall  or  other  works  of  the  Metro- 

"  politan  Board  of  Works  (although  beyond  the  Metro- 

"  polls)  executed  under  the  Metropolis  Management  Act, 

"  1855,  and  the  Acts  amending  or  extending  the  same,  or 

"  take  away,  abridge,  or  prejudicially  affect  any  right, 

"  power,  authority,  jurisdiction,  or  privilege  of  the  Metro- 

"  politan  Board  of  Works. 

1  As  to  efieot  of  this  section  on  acquired  rights  of  pollution,  see  post. 
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"  19.  Where  any  local  authority  or  any  urban  or  rural  Saving  of 
sanitary  authority  has  been  empowered  or  required  by  certain  local 
any  Act  of  Parliament  to  carry  any  sewage  into  the  sea  authoritiea. 
or  any  tidal  waters,  nothing  done  by  such  authority  in 
pursuance  of  such  enactment,  shall  be  deemed  to  be  an 
offence  against  this  Act. 

"  (3.)  Definitions. 
"  20.  In  this  Act,  if  not  inconsistent  with  the  context,  Definitions. 
"  the  following  terms  have  the  meanings  hereinafter  re- 
"  spectively  assigned  to  them  ;  that  is  to  say, 

"  '  Person  '  includes  any  body  of  persons,  whether  cor- 

"  porate  or  unincorporate  : 
"  'Stream'  includes  the  sea  to  such  extent,  and  tidal 
"  waters  to  such  point,  as  may,  after  local  inquiry 
"  and  on  sanitary  grounds,  be  determined  by  the 
"  Local  GrOYernment  Board,  by  order  published  in 
"  the  London  Grazette.  Save  as  aforesaid,  it  in- 
"  eludes  rivers,  streams,  canals,  lakes,  and  water- 
"  courses,  other  than  watercourses  at  the  passing 
"  of  this  Act  mainly  used  as  sewers,  and  emptying 
"  directly  into  the  sea,  or  tidal  waters  which  have 
"  not  been  determined  to  be  streams  within  the 
"  meaning  of  this  Act  by  such  order  as  aforesaid : 
"  'Solid  matter'  shall  not  include  particles  of  matter  in 

"  suspension  in  water: 
"  '  Polluting '  shall  not  include  innocuous  discoloration : 
"  'Sanitary  authority'  means — 

"  In  the  metropolis  as  defined  by  the  Metropolis 
"  Management  Act,  1855,  any  local  authority  act- 
"  ing  in  the  execution  of  the  Nuisances  Eemoval 
"  for  England  Act,  1855,  and  the  Acts  amending 
"  the  same; 
"  Elsewhere  in  England,  any  urban  or  rural  sanitary 
"  authority  acting  in  the  execution  of  the  Public 
"  Health  Act,  1875. 
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"  Part  V. — Application  of  the  Act  to  Scotland. 

"  21.  In  the  application  of  this  Act  to  Scotland  the 

following  proyisions  shall  have  efEect : 

"  (1.)  The  expression  'sanitary  authority'  shall  mean 
"  and  include  the  local  authority  in  any  parish 
"  or  burgh  in  Scotland,  acting  under  the  Public 
"  Health  (Scotland)  Act,  1867: 

"  (2.)  The  expression  'London  Grazette'  shall  mean 
"  Edinburgh  Grazette : 

"  (3.)  The  expression  'the  Public  Health  Act,  1875,' 
"  shall  mean  the  Public  Health  (Scotland)  Act, 
"  1867,  and  any  Acts  amending  the  same  : 

"  (4.)  This  Act  shall  be  read  and  construed  as  if  for 
"  the  expression  '  the  Local  Grovemment  Board,' 
"  wherever  it  occurs  therein,  the  expression  '  the 
"  Secretary  of  State'  were  substituted;  and  the 
"  expression  'the  Secretary  of  State'  shall  mean 
"  one  of  her  Majesty's  Principal  Secretaries  of 
"State: 

"  (5.)  The  expression  'the  county  court'  shall  mean  the 
"  sheriff  of  the  county,  and  shall  include  sheriff 
"  substitute ;  and  the  expression  '  plaiat  entered 
"  in  a  county  court'  shall  mean  petition  or  com- 
"  plaint  presented  in  a  sheriff  court : 

"  (6.)  The  expression  'the  High  Court  of  Justice'  shall 
"  mean  the  Court  of  Session  in  either  division  of 
"  the  Inner  House  thereof : 

"  (7.)  All  the  jurisdiction,  powers,  and  authorities  neces- 
"  sary  for  the  purposes  of  this  Act  are  hereby 
"  conferred  on  sheriffs  and  their  substitutes : 

"  (8.)  The  Court  of  Session  may,  on  the  application  of 
"  the  Lord  Advocate,  on  behalf  of  the  Secretary 
"  of  State,  interpone  their  authority  to  any  order 
"  made  by  the  Secretary  of  State  as  to  the  costs 
"  incurred  by  him  in  relation  to  inquiries  ia- 
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"  stituted  by  him  under  tMs  Act,  and  as  to  the 
"  parties  by  whom  such  costs  shall  be  borne ; 
"  and  may  grant  decree  conform  thereto,  upon 
"  which  execution  and  diligence  may  proceed  in 
"  common  form : 
"  (9.)  An  inspector  appointed  for  the  purposes  of  this 
"  Act  by  the  Secretary  of  State  shall,  for  the 
"  purposes  of  any  inquiry  directed  by  the  Secre- 
"  tary  of  State  ujider  this  Act,  be  entitled,  by  a 
"  summons  signed  by  him,  to  require  the  attend- 
"  anoe  of  all  persons  he  may  think  fit  to  call 
"  before  him  in  regard  to  the  matters  of  the 
"  inquiry,  and  to  administer  oaths  to,  and  exa- 
"  mine  upon  oath,  all  such  persons,  and  to 
"  require  and  enforce  the  production  upon  oath 
"  of  all  documents,  accounts,  or  papers  in  any- 
"  wise  relating  to  such  inquiry;  and  shall  also 
"  have,  in  relation  to  the  inspection  of  places 
"  and  matters  required  to  be  inspected,  similar 
"  powers  to  those  which  sanitary  iaspectors  have 
"  under  the  Public  Health  (Scotland)  Act,  1867. 

"  Part  VI. 
"  22,  In  the  application  of  this  Act  to  Ireland  the  Application 

I.  m       •  •  ■  1,   n  1,  4s     J.  of  this  Act  to 

lollowmg  provisions  snail  have  enect :  Ireland. 

"  (1.)  The  expression  'sanitary  authority'  shall  mean 

"  any  urban  or  rural  sanitary  authority  acting 

"  in  the  execution  of  '  The  Public  Health  (Ire- 

"land)  Act,  1874:' 
"  (2.)  The  expression  '  The  PubKc  Health  Act,  1875,' 

"  shall  mean  '  The  Public  Health  (Ireland)  Act, 

"1874:' 
"  (3.)  The  expression  'the  Local  Grovernment  Board' 

"  shall  mean  the  Local  Grovernment  Board  for 

"  Ireland: 
"  (4.)  The  expression  'the  county  court"  shall  mean  the 

"  civil  bni  court : 
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"  (5.)  The  expression  'plaint  entered  in  a  county  court' 
"  shall  mean  civil  biU  process: 

"  (6.)  The  expression  'the  High  Court  of  Justice'  shall 
"  mean  any  of  the  superior  Courts  of  common  law 
"  in  Dublin,  or  any  judge  thereof  to  whom  appeals 
"  may  be  brought  from  the  decision  of  a  civil  biU 
"  Court : 

"  (7.)  The  expression  'the  judge  of  the  County  Court' 
"  shall  mean  the  chairman  of  quarter  sessions  and 
"  judge  of  the  civil  bill  court : 

"  (8.)  The  expression  'the  London  Grazette'  shall  mean 
"  the  Dublin  Gazette  : 

"  (9.)  All  the  jurisdiction,  powers,  and  authorities  neces- 
"  sary  for  the  purposes  of  this  Act  are  hereby 
"  conferred  upon  the  civil  bill  courts  and  superior 
"  courts,  and  the  judges  of  the  same  respectively : 

"  (10.)  All  penalties,  when  recovered  by  or  on  behalf 
"  or  at  the  instance  of  or  in  any  proceeding  insti- 
"  tuted  by  any  sanitary  authority,  or  any  officer  of 
"  such  authority,  shall  be  paid  to  such  sanitary 
"  authority,  and  by  the  same  applied  in  aid  of 
"  their  expenses  under  the  Sanitary  Acts ;  and  save 
"  as  aforesaid  all  such  penalties  shaU.  be  applied  in 
"manner  directed  by  'The  Fines  Act  (Ireland), 
"  1851,'  and  any  Act  amending  the  same.  " 

Percolating  Water  and  Water  having  no  defined  Course. 

Abstraction         ijj^q  principles  of  law  which  regulate  the  rights  of  owners 

of,  not  action-  of  land  iu  respect  of  water  flowing  in  known  and  defined 

^^^^-  channels,  whether  upon  or  below  the  surface  of  the  ground, 

do  not  apply  to  water  which  runs  in  no  defined  channel, 

*  or   merely   percolates   through  the  strata,  and  no  action 

will,  therefore,  lie  for  the  abstraction  or  diversion  of  such 

water.^ 

Eight  to  Thus  in  the  case  of  Rawstron  v.  Taylor,'''  it  has  been 

'  As  to  pollution,  see  post,  p.  199.  '^  11  Ex.  353. 
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held  that  the  owner  of  land  has  an  unqualified  right  to  drain  surface 
drain  it  for  agricultural  purposes  in  order  to  get  rid  of  Tgrkultural 
mere  surface  water,  the  supply  of  the  water  being  casual,  purposes. 
and  its  flow  following  no  regular  or  definite  course ;  and  a 
neighbouring  proprietor  cannot  complain  that  he  is  thereby 
deprived  of  such  water  which  otherwise  would  have  come 
to  his  land.  So  in  Broaclhent  v.  Ramshotham^  where  the 
plaintiii's  mill  for  more  than  fifty  years  had  been  worked 
by  the  stream  of  a  brook  which  was  supplied  by  the  water 
of  a  pond  fiUed  with  rain,  a  shallow  well  supplied  by  sub- 
terraneous water,  a  swamp  and  a  well  formed  by  a  stream 
springing  out  of  the  side  of  a  hill,  the  waters  of  all  of 
which  occasionally  overflowed  and  ran  down  the  defen- 
dant's land  in  no  deflnite  channel  into  the  brook  ;  it  was 
held  that  the  plaintiff  had  no  right  as  against  the  defen- 
dant to  the  natural  flow  of  any  of  the  waters.  So  in 
Greatrex  v.  Hayicard,^  it  was  held,  following  Wood  v.  Waud,^ 
that  the  flow  of  water  from  a  drain  made  for  agricultural 
purposes  for  twenty-one  years  does  not  give  a  right  to  the 
person,  through  whose  land  it  flowed,  to  the  continuance 
of  the  flow  so  as  to  preclude  the  proprietor  of  the  land 
drained  from  altering  the  level  of  his  drains  for  the  im- 
provement of  his  land,  and  so  cutting  off  the  supply.  ^ 

The  same  rules  of  law  have,  after  some  difference  of  Subterranean 
opinion,  been  established  in  a  series  of  cases  to  apply  to  "^^*^'^- 
subterranean  water  percolating  through  the  strata  of  the  Wells, 
earth  in  no  definite  or  known  course.     Where  the  course 
of  a  stream  is  definite  and  notorious,  the  same  rules  of  law 
will  govern  it,  whether  it  be  above  or  below  ground.*    In 
the  case  of  Acton  v.  Blundell^  it  was  decided  that  the  Acton  v. 
owner  of  land  through  which  water  flows  in  a  subter-      ""  °  ' 
raneous  course  has  no  right  or  interest  in  it  which  wUl 
enable  him  to  maintain  an  action  against  a  landowner 

1  11  Ex.  602.  Canai,  7  Ex.  282  ;  DuddenY.Clutton 

2  3  Ex.  291.  Union,  1  H.  &  N.  627,  630;    Wood 

3  3  Ex.  748.  T.    IFaud,    3   Ex.   748 ;  see  Phear, 
«    Chasemore  v.  Michards,  7  H.  L.       p.  33  ;  Angell,  p.  162. 

349 ;   Dickenson  v.    Grand  Junction  '■'   12  M.  &  W.  324. 
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who,  in  carrying  on  mining  operations  in  his  own  land  in 
the  usual  manner,  drains  away  water  from  the  land  of  the 
first-mentioned  owner  and  lays  his  well  dry.  "  The  ques- 
"  tion  argued  before  us,"  says  Tindal,  0.  J.,  delivering  the 
judgment  of  the  Court,  "has  been  in  substance  this, — 
"  whether  the  right  to  the  enjoyment  of  an  underground 
"  spring,  or  of  a  well  supplied  by  such  underground 
"  spring,  is  goTomed  by  the  same  rule  of  law  as  that 
"  which  applies  to  and  regulates  a  watercourse  flowing 
"  on  the  surface.  In  the  case  of  a  running  stream,  the 
"  owner  of  the  soil  merely  transmits  the  water  over  its 
"  surface :  he  receives  as  much  from  his  higher  neighbour 
"  as  he  sends  down  to  his  neighbour  below :  he  is  neither 
"  better  nor  worse, — the  level  of  the  water  remains  the 
"  same.  But  if  the  man  who  sinks  the  well  in  his  own 
"  land  can  acquire  by  that  act  an  absolute  and  indefeasible 
"  right  to  the  water  that  collects  in  it,  he  has  the  power 
"  of  preventing  his  neighbour  from  making  any  use  of  the 
"  spring  in  his  own  soil  which  shall  interfere  with  the 
"  enjoyment  of  the  well.  He  has  the  power  still  further 
"  of  debarring  the  owner  of  the  land  in  which  the  spring 
"  is  first  found,  or  through  which  it  is  transmitted,  from 
"  draining  his  land  for  the  proper  cultivation  of  the  soil ; 
"  and  thus  by  an  act  which  is  voluntary  on  his  part,  and 
"  which  may  be  entirely  unsuspected  by  his  neighbour,  he 
"  may  impose  on  such  a  neighbour  the  necessity  of  bear- 
"  ing  a  heavy  expense,  if  the  latter  has  erected  machinery 
"  for  the  purposes  of  mining,  and  discovers,  when  too  late, 
"  that  the  appropriation  of  the  water  has  already  been 
"  made.  Further,  the  advantage  on  one  side,  and  the 
"  detriment  to  the  other,  may  bear  no  proportion.  The 
"  well  may  be  sunk  to  supply  a  cottage,  or  a  drinking 
"  place  for  cattle ;  whilst  the  owner  of  the  adjoining  land 
"  may  be  prevented  from  winning  metals  and  minerals  of 
"  inestimable  value.  And,  lastly,  there  is  no  limit  of  space 
"  withia  which  the  claim  of  right  to  an  underground 
"  spring  can  be  confined.     In  the  present  case  the  nearest 
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"  coal  pit  is  at  a  distance  of  half  a  mile  from  the  well. 
"  It  is  obvious  the  law  must  equally  apply  if  there  is  an 
"  interval  of  many  miles.  Considering,  therefore,  the  state 
"  of  circumstances  upon  which  the  law  is  grounded  in  the 
"  one  case  is  entirely  dissimilar  from  those  which  exist  - 
"  in  the  other,  and  that  the  application  of  the  same  rule 
"  to  both  would  lead,  in  many  cases,  to  consequences  at 
"  once  unreasonable  and  unjust,  we  feel  ourselves  war- 
"  ranted  in  holding  upon  principle  that  the  case  now 
"  under  discussion  does  not  fall  within  the  rule  which 
"  obtains  as  to  surface  streams,  nor  is  it  to  be  governed  by 
"  analogy  therewith." 

In  Dickenson  v.  The  Chxmd  Junction  Canal,^  the  Court  of  Dickenson  v. 
Exchequer  held  that  an  action  would  lie  against  a  land-  tioTcamT' 
owner  for  digging  a  well  and  so  preventing  subterraneous 
water  from  reaching  a  natural  surface  stream,  which  it 
would  otherwise  have  reached ;  and  this,  whether  the  water 
was  part  of  an  underground  watercourse,  or  would  have 
reached  the  stream  by  percolating  through  the  strata ;  but 
this  opinion  has  been  overruled  by  the  decision  of  the 
House  of  Lords  in  Chasemore  v.  Richards. 

In  the  case  of  Acton  v.  Blundell,  just  cited,  the  questions 
before  the  Court  were  two, — viz.  whether  a  landowner  by 
sinking  a  shaft  on  his  own  ground,  first,  might  lawfully 
intercept  water  and  prevent  it  from  percolating  into 
another  landowner's  well ;  or,  secondly,  might  so  actually 
abstract  or  withdraw  water  from  the  well.  Tindal,  C.  J., 
decides  both  in  the  affirmative;  for  says  he,  "If  in  the 
"  exercise  of  such  right  he  intercepts  or  drains  oil  the 
"  water  collected  from  underground  springs  in  his  neighbour's 
"  tvell,  this  inconvenience  to  his  neighbour  falls  within 
"  the  description  of  damnum  absque  injuria,  which  cannot 
"  become  the  ground  of  action." 

The  first  of  these  two  propositions  has  been  re-asserted 
in  the  case  of  Chasemore  v.  Richards  ^  by  the  House  of 
Lords,  affirming  the  judgment  of  the  Court  of  Exchequer 

1  7  Ex.  282.  =  7  H.  L.  349. 
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Long  user 
gives  no  fur- 
ther right  of 
action. 


Chasemore  v. 
Richards. 


Chamber.  This  case,  moreover,  decides  a  point  not  raised 
in  Acton  v.  JBlundell,  viz.,  that  a  prescriptive  right  by  long 
user  to  the  water  of  the  well  or  surface  stream,  with  which 
the  sinking  of  the  shaft  interfered,  would  give  no  further 
right  of  action.'' 

In  Chasemore  v.  Richards,^  the  plaintiff,  who  owned  an 
ancient  mill  on  the  river  Wandle,  and  had  for  more  than 
sixty  years  enjoyed  the  use  of  the  stream,  which  was 
chiefly  supplied  by  percolating  and  underground  water, 
lost  the  use  of  the  stream  after  an  adjoining  landowner 
had  dug  on  his  ground  an  extensive  well,  for  the  purpose 
of  supplying  water  to  the  inhabitants  of  the  district,  many 
of  whom  had  no  title  as  landowners.     It  was  urged  on 
behalf  of  the  plaintiff,  that,  even  granting  that  the  defen- 
dant had  a  right  to  dig  a  well,  and  appropriate  the  water 
for  the  use  of  his  own  property,  yet  he  had  no  right  to 
such  an  unreasonable  use  of  it,  as  to  abstract  it  for  the  use 
of  persons  unconnected  with  his  estates.     This  view  seems 
to  have  been  taken  by  Lord  "Wensleydale,  but  the  other 
learned  lords.  Lords  Chelmsford,  Oranworth,  Kingsdown, 
and  Brougham,  held  that  the  plaintiff  had  no  right  of 
action :  for,  said  Lord  Chelmsford,  "  Before  the  plaintiff 
'  can  question  the  act  of  the  defendant,  or  discuss  with 
'  him  the  reasonableness  of  the  claim  to  appropriate  this 
'  underground  water  for  these  purposes  (whatever  they 
'  may  be),  he  must  first  establish  his  own  right  to  have  it 
'  pass  freely  to  his  mill,  subject  only  to  the  qualified  and 
'  restricted  use  of  it  to  which  each  owner  may  be  entitled, 
'  through  whose  land  it  may  make  its  way.     It  seems  to 
'  me  that  both  principle  and  authority  are  opposed  to 
'  such  a  right.     The  law  as  to  water  flowing  in  a  certain 
'  and  deflnite  channel  has  been  conclusively  settled  by  a 
'  series  of  decisions,  in  which  the  whole  subject  has  been 
'  very  fully  and  satisfactorily  considered,  and  the  relative 
rights  and  duties  of  riparian  proprietors  have  been  care- 
fully adjusted  and  established.     The  principle  of  these 

1    See   also    per   Maule,   J.,    in  ^  7  jj.  L.  349. 

Smith  V.  Kenrick,  7  C.  B.  546. 
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"  decisions  appears  to  me  to  be  applicable  to  all  water 
"  flowing  ia  a  certain  and  defined  course,  whether  in 
"  an  open  visible  stream  or  in  a  known  subterranean 
"  channel ;  and  I  agree  with  the  observation  of  Pollock, 
"  0.  B.,  in  Dickenson  v.  Grand  Junction  Canal  Co.,^  that, 
"  '  If  the  course  of  a  subterranean  stream  were  well  known, 
"  '  as  is  the  case  with  many  which  sink  underground, 
"  '  pursue  for  a  short  space  a  subterraneous  course,  and 
"  '  then  emerge  again,  it  never  could  be  contended  that 
"  '  the  owner  of  the  soil,  under  which  the  stream  flowed, 
"  '  could  not  maintain  an  action  for  the  diversion  of  it, 
"  '  if  it  took  place  under  such  circumstances  as  would  have 
"  '  enabled  him  to  recover  had  the  stream  been  wholly 
"  '  above  ground.'  But  it  appears  to  me  that  the  prin- 
"  ciples  which  apply  to  flowing  water  in  streams  or  rivers, 
"  the  right  to  the  flow  of  which,  in  its  natural  state,  is 
"  incident  to  the  property  through  which  it  passes,  are 
"  wholly  inapplicable  to  water  percolating  through  under- 
"  ground  strata,  which  has  no  certain  course,  no  defined 
"  limits,  but  which  oozes  through  the  soil  in  every  direc- 
"  tion  in  which  the  rain  penetrates.  There  is  no  difiicidty 
"  in  determining  the  rights  of  the  difilerent  proprietors 
"  to  the  usufruct  of  the  water  in  a  running  stream. 
"  Whether  it  has  been  increased  by  fioods,  or  diminished 
"  by  drought,  it  fiows  on  in  the  same  ascertained  course, 
"  and  the  use  which  every  owner  may  claim  is  only  of  the 
"  water  which  has  entered  into  and  become  a  part  of  the 
"  stream.  But  the  right  to  percolating  underground 
"  water  is  necessarily  of  a  very  uncertain  description. 
"  When  does  this  right  commence  ?  Before  or  after  the 
"  rain  has  found  its  way  to  the  ground  ?  If  the  owner 
"  of  land,  through  which  the  water  filters,  cannot  intercept 
"it  in  its  progress,  can  he  prevent  its  descending  to  the 
"  earth  at  all,  by  catching  it  in  tanks  or  cisterns  ?  And 
"  how  far  will  the  right  to  this  water  supply  extend  ? 
"  In  this  case  the  water,  which  ultimately  finds  its  way 
1  7  Ex.  300,  301. 
C.  0 
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"  to  the  River  Wandle,  is  strained  through  the  soil  of 
"  several  thousand  acres — are  the  most  distant  landowners, 
"  as  well  as  the  adjacent  ones,  to  he  hoimd  at  their  peril 
"  to  take  care  to  use  their  lands  so  as  not  to  interrupt  the 
"  oozing  of  the  water  through  the  soil,  to  a  greater  extent 
"  than  shall  be  necessary  for  their  own  actual  wants  ? 
"  For  with  Mr.  Justice  Coleridge  I  do  not  see  here  '  how 
"  the  ignorance '  which  the  landowner  has  of  the  course 
"  of  the  springs  below  the  surface,  of  the  changes  they 
"  undergo,  and  of  the  date  of  their  commencement,  '  is 
"  '  material  in  respect  of  a  right  which  does  not  grow  out 
"  '  of  the  assent  or  acquiescence  of  the  landowner,  as  in 
"  '  the  case  of  a  servitude,  but  of  the  nature  of  the  thing 
"  '  itself.'^  This  distinction  between  water  flowing  in  a 
"  definite  channel,  and  water,  whether  above  or  under- 
"  ground,  not  flowing  in  a  stream  at  all,  but  either  drain- 
"  ing  off  the  surface  of  the  land,  or  ooziag  through  the 
"  undergroimd  soil  in  varying  quantities,  and  in  uncertain 
"  directions,  depending  on  the  variations  of  the  atmosphere, 
"  appears  to  be  well  settled  by  the  cases  cited  in  argu- 
"  ment."  The  learned  lord  goes  on  to  cite  Bmadbent  v. 
Rmnsbotham,'^  Rawstron  v.  Tmjlor^  and  Acton  v.  Blundell,* 
and  continues :  "  Against  this  concurrence  of  authority, 
"  what  is  there  to  be  offered  in  favour  of  the  plaintiff 
"  but  the  nisi  prius  case  of  Bakton  v.  Benstecl,^  and  the 
"  case  of  Dickenson  v.  Grand  Junction  Canal  ?^  With 
"  respect  to  Bakton  v.  Bensted,  it  does  not  appear  that 
"  the  question  of  the  right  to  water  percolating  through 
"  the  strata,  as  contradistinguished  from  water  flowing 
"  in  a  visible  stream,  was  ever  presented  to  Lord  Ellen- 
"  borough's  mind.  With  respect  to  the  case  of  Dickenson 
"  V.  Grand  Junction  Canal,  upon  which  the  plaintiff  also 
"  relied,  after  the  observations  made  upon  it  by  Mr. 
"  Justice  Cresswell  in  the  Exchequer  Chamber,^  and  by 
"  Mr.  Justice  Wightman  in  delivering  the  opinion  of  the 

12H.  &N.  191.  =1  Camp.  463. 

2  11  Ex.  602.  «  7  Ex.  282. 

3  11  Ex.  353.  '  2  H.  cS:  N.  168. 

4  12  M.  &  W.  324. 
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"  judges  to  this  House,i  it  is  unnecessary  for  me  to  say 
"  more,  than  that  I  entirely  agree  with  them,  and  thiuk 
"  that  it  can  hardly  be  regarded  as  a  satisfactory  decision 
"  upon  the  point  under  consideration.  It  appears  to  me 
"  that  reason  and  principle,  as  well  as  authority,  are 
"  opposed  to  the  claim  of  the  plaiatiff  to  maintain  an 
"  action  for  the  interception  of  the  underground  water, 
"  which  would  have  ultimately  found  its  way  into  the 
"  River  Wandle  ;  and  that,  therefore,  the  judgment  of  the 
"  Exchequer  Chamber  ought  to  be  affirmed." 

FoUowiag  this  decision,  it  has  been  held  in  Reg.  v.  Seg.  v.  Metro- 
Metropolitan  Board  of  Works,^  that  a  landowner  was  not  f/^",!,"""^ 
entitled  to  compensation  under  the  Metropolitan  Sewers 
Act  (11  (^  12  Vict.  c.  112),  for  the  abstraction  of  water 
from  underground  springs,  which  rose  in  his  lands  and  fed 
his  ponds,  by  a  sewer  made  under  the  provisions  of  the 
Act,  in  neighbouring  lands. 

The  judgment  of  the  Court  was  founded  on  the  principle 
that  where  compensation  is  given  for  damages  done  from 
works  authorized  by  an  Act  of  Parliament,  such  compen- 
sation can  only  be  claimed  where  the  damage  would  have 
been  ground  of  action  if  arising  from  the  act  of  a  private 
individual,  and  that  as  the  abstraction  of  underground 
percolating  water  was  not  actionable,  compensation '  could 
not  be  claimed.  Cockburn,  C.  J.,  dissented  from  this 
judgment  on  the  ground  that  under  the  50th  section  of 
the  Act,  which  provided  that  compensation  should  be  given 
"where  any  work  shall  interfere  with  or  prejudicially 
"  affect  any  ancient  mill  or  any  right  connected  therewith, 
"  or  other  right  to  the  use  of  water,"  the  plaintifE  was 
entitled  to  compensation;  for  though  he  might  have  no 
legal  right  to  the  water  till  it  had  risen  into  the  pond,  the 
defendants  by  preventing  the  water  from  rising  and  be- 
coming the  subject  of  legal  right,  had  prejudicially  affected 
the  plaintiff's  right  to  it. 

I  7  H.  L.  369.  2  3  B.  &  S.  710  ;  9  Jur.,  N.  S. 

1008  ;  32  L.  J.,  Q.  B.  105. 

0   2 
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So  in  Brain  v.  Marfdl^  where  defendant  sold  to  plaintifE 
a  well,  and  the  right  of  conveying  water  therefrom  through 
defendant's  land  without  interruption  or  disturbance;  the 
Court  of  Appeal  held  that  defendant  had  only  conveyed 
the  flow  of  the  water  after  it  had  risen  in  the  well,  and 
that  no  action  would  lie  for  the  interception  of  percolating 
water  before  it  reached  the  well. 

In  a  late  case  in  the  Privy  Council,^  it  has  been  held 
that  where  a  landowner  has  granted  the  surface  to  another, 
retaining  the  mines  beneath  it,  the  mine-owner  is  not 
responsible  in  the  absence  of  express  agreement,^  if  in 
working  the  mines  he  drains  the  water  from  the  sur- 
face. 
Abstraction  It  has,  moreover,  been  decided  that  where  water  which 
actually  has  actually  percolated  into,  and  is  in  a  weU,  has  been 

in  a  well.  abstracted  by  operations  in  the  adjoining  land,  no  action 
will  lie.  Thus,  in  the  Neio  River  Co.  v.  Johnson,*  where  a 
well  of  the  respondent  was  drained  by  a  sewer  constructed 
by  the  appellants  under  a  local  Act  incorporating  the 
Watenoorks  Clauses  Act,  10  (^  11  Vict.  c.  17,  the  Court  of 
Queen's  Bench  held  that  as  on  the  authority  of  Acton  v. 
Blundell,^  and  Chasemore  v.  Ricliards,^  no  action  would 
have  lain  for  what  was  done,  the  statute  gave  the  respon- 
dent no  right  to  compensation.  Crompton,  J.,  says,  "  The 
"  only  matter  about  which  there  could  reasonably  be  any 
"  doubt  is  whether,  but  for  the  Act  of  Parliament  giving 
"  the  appellants  power  to  construct  their  works,  the  respon- 
"  dent  would  have  had  a  good  cause  of  action  against  them 
"  for  abstracting  from  the  well  water  which  had  already 
"  percolated  into  it.  Had  this  been  a  case  of  water  run- 
"  ning  in  a  defined  stream,  I  should  have  been  sorry  to 
"  give  a  positive  opinion  that  the  abstraction  of  it  might 
"  not  have  afforded  her  a  cause  of  action.  There  may  be 
"  some  distinction  between  such  a  case  and  the  present 

1  41  L.  T.,  N.  S.  455.  ment,  see  post,  p.  209  et  seq. 

2  BallaeorUsh    Co.    v.    Sarrison,  *  2  E.  &  E.  435. 
L.  R.,  5  P.  C.  49.  M2  M.  &  "W.  324. 

^  As  to  effect  of  express  agree-  °  7  H.  L.  349, 
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"  one,  of  water  merely  percolating ;  as  to  which  Adon  v. 
"  Blundell^  shows  conclusively  that  no  action  will  lie,  and 
"  that  the  only  remedy  of  the  owner  of  a  well,  from  which 
"  such  water  has  been  abstracted,  is  to  sink  the  well  deeper. 
"  That  is  a  decision  of  the  Court  of  Exchequer  Chamber 
"  of  great  authority ;  and  the  case  of  Dickenson  v.  Grand 
"  Junction  Canal,  in  the  Court  of  Exchequer,^  not  only 
"  does  not  and  could  not  overrule  it,  but  is  itself  virtually 
"  overruled  by  the  judgment  of  the  House  of  Lords  in 
"  Chasemore  v.  Richards,^  in  which  Acton  v.  Blundell^  is 
"  approved  and  acted  upon." 

In  conformity  with  the  doubt  expressed  by  Crompton,  Actually  in  a 
J.,  it  has  been  held  by  Lord  Hatherley,  L.  C,  in  Grand  ^^^''^Zk, 
Junction  Canal  v.  Shugar,'^  that  although  a  landowner  will 
not,  in  general,  be  restrained  from  drawing  ofE  the  sub- 
terranean waters  in  the  adjoining  land,  yet  he  wlU.  be 
restrained  if,  in  so  doing,  he  draws  off  water  flowing  in  a 
defined  surface  channel  through  the  adjoining  land. 
Lord  Hatherley  says,  "  The  point  most  closely  pressed  on 
"  me  by  Mr.  Eddis  and  Mr.  Lindley  was  this — how  can 
"  you  distinguish  the  case  of  a  well  where  the  water  has 
"  been  secured,  from  the  case  of  running  water  ?  That  is 
"  answered  at  once  by  the  decision  in  the  case  of  Chase- 
"  more  v.  Richards,  and  the  distinction  is  plain.  If  you 
"  are  simply  using  what  you  have  a  right  to  use,  and 
"  leaving  your  neighbour  to  use  the  rest  of  the  water  as  it 
"  flows  on,  you  are  entitled  to  do  so ;  but  you  must  not 
"  appropriate  that  which  you  have  no  right  to  appropriate 
"  yourself.  In  this  case  there  is,  ex  concessis,  a  defined 
"  channel  in  which  this  water  was  flowing,  and  I  think 
"  the  evidence  is  clear  that  some  of  it  is  withdrawn  by  the 
"  drain  which  the  local  board  have  made.  As  far  as 
"  regards  the  support  of  the  water,  all  one  can  say  is  this  : 
"  I  do  not  think  Chasemore  v.  Richards,  or  any  other  case, 
"  has  decided  more  than  this,  that  you  have  a  right  to  all 

1  12  M.  &  W.  324.  s  7  H.  L.  349. 

2  7  Ex.  282.  *  L-  K-,  6  Ch.  483. 
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"  the  water  which  you  can  draw  from  the  di£Eerent  sources 
"  which  may  percolate  underground ;  but  that  has  no 
"  bearing  at  all  on  what  you  may  do  with  regard  to  water 
"  which  is  in  a  defined  channel,  and  which  you  are  not  to 
"  touch.  If  you  cannot  get  at  the  underground  water 
"  without  touching  the  water  in  a  defined  channel,  I  think 
"  you  cannot  get  at  it  at  all.  You  are  not  by  your 
"  operations,  or  by  any  act  of  yours,  to  diminish  the  water 
"  which  runs  in  this  defined  channel,  because  that  is  not 
"  only  for  yourself,  but  for  your  neighbours  also,  who 
"  have  a  clear  right  to  use  it,  and  have  it  come  to  them 
"  unimpaired  in  quality  and  undiminished  in  quantity."^ 
Support  from       An  owner  of  land  has,  on  the  same  principle  as  governs 

subterranean     .in  .  .1,1  i        i    j_i  x 

water.  the  loregoing  cases,  no  right  at  common  law  to  tne  support 

of  subterranean  water. 

In  Foppleivell  v.  Hodgldnson,'^  the  owner  of  land  granted 
to  him  for  building  purposes,  subject  to  a  chief  rent,  granted 
a  portion  of  it  to  the  plaintiff,  subject  to  a  similar  rent, 
and  subsequently  granted  the  remaining  adjoining  portion 
to  certain  trustees  for  erecting  a  church.  The  defendant, 
a  builder  employed  by  the  trustees,  by  necessary  excava- 
tions drained  the  land  of  the  plaintiff,  so  that  the  soil 
subsided,  and  certain  cottages  thereon  became  thereby 
cracked  and  damaged.  The  Court  of  Exchequer  Chamber 
held,  affirming  the  judgment  of  the  Court  of  Exchequer, 
that  the  plaintiff  had  no  right  of  action.  Cockbum,  C.  J., 
says,  delivering  the  judgment  of  the  Court :  "  Although 
"  there  is  no  doubt  that  a  man  has  no  right  to  withdraw 
"  from  his  neighbour  the  support  of  adjacent  soil,  there  is 
"  nothing  at  common  law  to  prevent  his  draining  the  soU, 
"  if  for  any  reason  it  becomes  necessary  or  convenient  for 
"  him  to  do  so.     It  may  be,  indeed,  that  where  one  grants 

'  As  to  rights  and  liabilities  of  E..   C.   442;  Birmingham   Canal  v. 

mine  owners  with  regard  to  water,  Dudley,  7  H.   &  N.  989  ;  Dunn  v. 

see  ante,  p.  128  et  seq. ;  and  as  to  Sirmingham,'L.'R.,&  Q.  B.  42;and 

canals,    see    Stourbridge    Canal  v.  post,  Ch.  V. 

Dudley,  SOL.  J.,Q.  B.  108;  Dudley  «  l.  e._  4  e^..  248  ;  38  L.  J., 

Canal   T.   Grazebrook,    1   B.    &   A.  Ex.126;   17  W.  K.  806  (Ex.  Ch.). 
59  ;     Cromford    Canal    v.    Cutis,    5 
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"  land  to  another  for  some  special  purpose, — for  building 
"  pm'poses,  for  example, — then,  since  according  to  the  old 
"  maxim  a  man  cannot  derogate  from  his  own  grant,  the 
"  grantor  could  not  do  anything  whatever  with  his  own 
"  land  which  might  have  the  effect  of  rendering  the  land 
"  granted  less  fit  for  the  special  purpose  in  question  than 
"  it  otherwise  might  have  been."  His  lordship  goes  on  to 
say  that  there  was  nothing  in  the  present  case  from  which 
an  implied  condition  could  be  inferred  to  prevent  the 
defendant  using  his  land  in  the  ordinary  manner. 

So  in  Elliot  v.  N.  E.  Rail.  Co.,^  it  has  been  held  by  the 
House  of  Lords  that,  where  the  owner  of  an  accidentally 
drowned  mine  sold  land  to  a  railway  company  for  the 
purpose  of  building  a  bridge  under  an  Act  of  Parliament, 
reserving  to  him  the  right  to  work  the  minerals,  provided 
no  damage  was  done  thereby  to  the  railway,  and  the 
land  sold  derived  additional  support  from  the  water  in  the 
mine,  the  railway  company  was  not  entitled  to  an  injunc- 
tion to  restrain  the  mine  owner  from  draining  the  mine  in 
the  ordinary  way,  and  restoring  it  to  a  working  condition, 
although  the  mine  had  been  in  a  drowned  state  and  aban- 
doned for  forty  years. 

Although  no  action  will  lie  for  the  diversion  or  abstrac-  Pollution  of 
tion  of  percolating  water,  the  law  is  otherwise  with  regard  ^^ater."^  ^^ 
to  its  pollution.     The  principle  on  which  this  distinction 
rests  is  expressed  by  the  maxim,  "  Sic  utere  tuo  ut  alienum 
"  non  Imdas." 

In  the  case  of  Hodgkiiison  v.  Eiinor,^  the  plaintiff  owned 
a  mill,  and  proved  an  immemorial  right  to  the  pure  flow 
of  a  stream  from  a  natural  cavern  into  which  rain  water 
ran  by  underground  passages.  The  defendant,  the  owner 
of  land  on  a  hill  above  the  cavern,  and  in  the  process  of 
lead  working,  discharged  polluted  water  from  pits  through 

1  10  H.  L.  Cas.  333 ;   29  L.  J.,  J.,  Q.  B.  108 ;  Birmingham    Canal 

Ch.  308.     See  also  Earl  Sipon  v.  v.  Dudley,  7   H.  &   N.  969 ;  Bir- 

Mohai-t,  3  Myl.  &  K.  169  ;  Dudley  mingham  Oanal  v.  Swindell,  7  H.  & 

Canal  v.  OrazebrooTc,  1  B.  &  A.  59  ;  N.  980,  n. 
Stourbridge  Canal  v.  Dudley,  30  L.  ^  iB.  k  S.  229. 
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drains  and  natural  rents  in  the  rock  into  the  aforesaid 
cavern.  It  was  argued  for  defendant  that  he  had  a  right 
to  work  his  mines  in  the  ordinary  way,  and  that,  on  the 
authority  of  Chasemore  v.  Richards,  no  action  would  lie  for 
any  interference  with  underground  percolating  water ;  at 
least,  unless  an  indictable  nuisance  was  created.  The 
Court  of  Queen's  Bench  held,  however,  that  the  plaintiff 
had  a  cause  of  action.  Oookburn,  0.  J.,  says :  "  In  Chase- 
"  more  v.  Richards,^  it  was  decided  that,  until  water  rises 
"  to  the  surface  of  the  land,  the  law  gives  no  right  of 
"  action  to  a  party  who  has  suffered  by  its  abstraction. 
"  But  in  the  present  case,  the  right  of  the  plaintiff  cannot 
"  be  disputed,  for  it  is  found  that  he  and  those  whom  he 
"  represents  have  always  had  a  right  to  have  the  water 
"  in  question  flow  in  its  accustomed  course  and  purity. 
"  Then,  by  the  act  of  the  defendant,  the  water  has  been 
"  polluted  and  fouled ;  which  being  once  an  ascertained 
"  fact,  it  makes  no  difference  that,  by  the  manner  in 
"  which  the  defendant  discharges  the  polluted  water  from 
"  his  works,  it  goes  over  the  surface  of  the  buddies,  from 
"  whence  it  flows  a  certain  distance  over  the  limestone 
"  formation,  before  it  arrives  at  the  plaintiff's  watercourse. 
"  It  is  clear,  in  point  of  law,  equity,  and  justice,  that  the 
"  plaintiff  has  a  cause  of  action."  Blackburn,  J. :  "I  take 
"  the  law  to  be  as  stated  in  Tenant  v.  Goldwin^  that  you 
"  must  not  injure  the  property  of  your  neighbour,  and  that, 
"  consequently,  if  filth  is  created  on  any  man's  land,  then, 
"  in  the  quaint  language  of  the  Report  in  Salh.  361,  '  he 
"  whose  dirt  it  is,  must  keep  it  that  it  may  not  trespass.'  " 
So,  in  Womersly  v.  Church,^  Lord  Eomilly,  M.  E., 
granted  an  injunction  to  restrain  the  defendant  from  deep- 
ening his  cesspool,  so  as  to  cause  polluting  matter  to 
percolate  through  the  soil,  and  foul  the  plaintiff's  well. 
The  cases  of  Magor  v.  Chadwich,^  and  Wood  v.  Waud^  also 

1  7H.  L.  349.  "  H  A.  &E.  571. 

-  2  Ld.  Eaym.  1089;   Salk.  21,  =  3  Ex.  748.     See  also  Satcliffe 

360 ;  6  Mod.  311  ;  Holt,  500.  v.  Sooth,  32  L.  J.,  Q.  B.  136. 
3  17  L.  T.,N.  S.  190. 
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draw  distinotion  between  the  right  to  divert  and  the  right 
to  pollute  water  arising  from  temporary  causes.  "  The 
"  Court  of  Queen's  Bench,"  says  Pollock,  0.  B.,  deliver- 
ing the  judgment  of  the  Court  in  the  latter  case,  "  in  the 
"  subsequent  case  of  Magor  v.  Chadwick,  supported  a  ver- 
"  diet  for  the  plaintiff  for  the  disturbance  of  a  stream, 
"  under  circumstances  somewhat  similar  ;  but  in  that  case 
"  the  action  was  not  brought  against  the  party  in  whose 
"  land  the  artificial  watercourse  commenced,  nor  anyone 
"  claiming  under  him,  and  he  had  not  put  an  end  to  it  by 
"  altering  the  mode  of  working  his  mines  ;  but  what  is 
"  more  important,  the  action  was  not  brought  for  abstract- 
"  ing,  but  for  fouling — a  species  of  injury  which  does  not 
"  stand  on  the  same  footing ;  for,  although  the  possessor 
"  of  the  mine  might  stop  the  stream,  it  does  not  foUow 
"  that  he  or  any  other  could  pollute  it  whilst  it  continued 
"to  run."  1 

'  As  to  pollution  of  artificial  watercourses,  see  ante,  p.  154  et  seq. 
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CHAPTER  IV. 

OP  ACQUIRED  RiaHTS  OF  WATER,  AND  THE '  EASEMENT 
OE  "WATERCOURSE. 


Acquired  In  addition  to  the  natural  right  to  receive  flowing  water 
water  termed  ^^  ^*®  accustomed  couTse,  rights,  the  ohjeot  of  which  is  to 
easements.  interfere  with  the  natural  course  of  the  stream,  may  be 
acquired  over  a  stream  flowing  through  a  man's  land 
or  through  his  neighbour's  land.  Thus  a  right  may  be 
acquired  to  throw  back  upon  the  land  of  proprietors  higher 
up  the  stream  the  water  which,  unless  so  reflected,  would 
by  the  force  of  gravity  pass  from  it ;  or  to  discharge  the 
water  upon  the  land  lying  lower  down  the  stream  either 
injured  in  quality,  or  with  a  degree  of  force  greater  or  less 
than  the  natural  current.^ 

Such  acquii-ed  rights  are  termed  easements. 

An  easement  may  be  defined  as  a  service  or  conve- 
nience which  one  neighbour  hath,  without  profit  upon, 
over,  or  from  any  land  or  water  of  another.^ 

An  easement  (under  which  head  aU  acquired  rights  of 
water  are  classed)  differs  from  a  profit  a  prendre,  in  that 
the  former  is  merely  a  right  to  do  some  act  -which, 
if  done  without  such  right,  would  be  a  simple  trespass 
on  another's  property,  while  a  profit  cL  prendre  carries 
mth  it  a  right  to  take  and  appropriate  a  portion  of  the 
soil  and  its  produce.' 

Easements  must  be  used  in  connection  with  some  tene- 


Definition  of 
easement. 


'  Gale  on  Easements,  p.  270 ; 
Sampson  v.  Soddinot,  1  C.  B.,  N.  S. 
611. 

2  Co.  Litt.  19,  20;  see  also 
Angell  on  "Watercourses,  p.  244 ; 
Heu'Uns  v.  Shippam,  5  B.  &  C.  221 ; 


Manning  v.  Wasdale,  5  A.  &  E. 
764  ;  Sace  v.  TJ''ard,  4  E.  &  B.  702. 
'  Phear,  Rights  of  "Water,  p.  57 ; 
Mace  V.  Ward,  4  E.  &  B.  702; 
Manning  v.  Wasdale,  5  A.  &  E 
764. 
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ment,  and  cannot,  as  hereditaments,  be  created  or  acquired 
in  gross.i 

The  tenement  in  respect  of  which  an  easement  is  used 
is  termed  the  dominant  tenement ;  and  the  tenement  upon, 
over,  or  from  which  it  is  used  is  termed  the  servient  tene- 
ment. Considered  with  reference  to  the  servient  tenement, 
an  easement  is  frequently  termed  a  servitude. 

The   easements    relating    to   water   may  be  classified  Easements  of 
thus:  2—  ^^*^'^- 

1.  The  right  to  affect  or  use  the  water  of  a  natural 
stream  in  any  manner  not  justified  by  natural  right — 

(a)  In  quantity; 

(b)  In  quality. 

2.  The  right  to  conduct  water  across  a  neighbour's  land 
by  an  artificial  watercourse,  and  to  go  on  his  land  for  the 
purposes  of  clearing  it. 

3.  The  right  to  discharge  water  or  other  matter  on  a 
neighbour's  land. 

4.  The  right  to  go  on  a  neighbour's  land  to  draw  water 
from  a  well. 

It  is  proposed  to  consider,  first,  how  these  easements 
may  be  acquired ;  and,  secondly,  the  nature,  extent,  and 
mode  of  enjoyment  of  the  above-mentioned  particular, — 
easements  of  water. 


Easements  of  Water,  how  acquired. 

The  origin  of  rights  of  this  kind  is  referred  either  to 
express  contract  between  the  parties,  or  to  a  similar  con- 
tract implied  from  the  peculiar  relation  of  the  parties  at 
the  time  they  became  possessed  of  their  respective  tene- 
ments, or  from  the  long- continued  exercise  of  the  right 
from  which  a  previous  contract  between  them  may  be 

1  Ach-oyd  v.   Smith,    10    C.   B.  well,  B.,  in  Nuttal    v.   Bmcewell, 

164;   Shuttku-orth  t.  Le   Fleming,  L.  E.,  2  Ex.  11. 

19  0.  B.,N.  S.  637  ;  Sill  v.  Tupper,  ^  The  acquired  rights  of  fishery 

2  H.  &  C.  121 ;   and  see  also  re-  and  navigation  are  fully  treated  of 

marks  on  the  last  ease  by  Bram-  elsewhere;  see  Chaps.  VI.  and  VII. 
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An  easement 
is  an  incor- 
poreal right. 


By  express 
agreement. 


An  easement 
can  only  be 
created  or 
assigned  at 
law  by  deed. 


inferred;^  or  to  the  provisions  of  an  Act  of  the  legis- 
lature.^ 

"  A  watercourse,"  says  Woolrych,'  "  may  be  either  a 
"  real  or  an  incorporeal  hereditament.  If  by  grant,  pre- 
"  soription,  or  otherwise,  one  should  have  an  easement  of 
"  this  kind  in  the  land  of  another  person,  it  would  partake 
"  of  the  latter  quality ;  but  if  the  water  flow  over  the 
"  party's  own  land,  although,  indeed,  it  cannot  be  claimed 
"  as  water,  yet  it  is,  in  effect,  identified  with  the  realty, 
"  because  it  passes  over  the  soil,  and  cujus  est  solum,ejus  est 
"  usq^ue  ad  coelum." 

The  ceremony  required  by  law  for  the  creation  of  ease- 
ments and  all  other  incorporeal  hereditaments,  is  a  deed, 
devise,  or  record ;  and  as  the  same  ceremonies  are  requi- 
site in  the  transfer  of  a  right  as  are  requisite  in  its  origi- 
nal formation,  a  water  right  as  an  incorporeal  heredita- 
ment can  only  be  assigned  by  deed,  devise,  or  record.* 

This  point  was  decided  in  Seiolins  v.  Shippam,^  where 
the  question  was,  whether  a  right  to  a  drain  running 
through  the  adjoining  land  could  be  conferred  by  a  parol 
licence,  and  under  the  Statute  of  Frauds ;  and  the  Court 
held  that  such  an  interest  could  only  be  created  by  deed. 

Bayley,  J.,  in  delivering  judgment  of  Court,  says  :  "A 
"  right  of  way  or  a  right  of  passage  for  water  (where  it 
"  does  not  create  an  interest  in  land),  is  an  incorporeal 
"  right,  and  stands  on  the  same  footing  with  other  incor- 
"  poreal  rights,  such  as  rights  of  common,  rents,  advow- 
"  sons,  &c.  It  lies  not  in  livery,  but  in  grant,  and  a  free- 
"  hold  interest  in  it  cannot  be  created  or  passed  (even  if  a 
"  chattel  interest  may,  ichich  I  think  it  cannot),  otherwise 
"  than  by  deed."  « 


'   Gale  on  Easements,  p.  3. 

^  Per  Cockburn,  C.  J.,  in  Mason 
V.  Shmvsbiiry  jRailway,  L.  R.,  6 
Q.  B.  537. 

2  Wooli'ych,  p.  146. 

*  Angell  on  Watercourses,  p. 
324  ;  G-ale  on  Easements,  p.  27. 

5  5  B.  &  0.  221 ;  see  as  to  this 
subject.  Gale  on  Easements,  pp. 


27—83. 

"  ffeiolins  T.  Shippam,  5  B.  &  0. 
221 ;  see  also  Fentiman  v.  Smith,  4 
East,  107  ;  see  also  Corker  v.  Faijne, 
18  W.  E.  436  ;  Cocker  v.  Co^oper,  I 
C.  M.  &  E.  418  ;  Fulcc  of  Somerset 
V.  FogwcU,  5  B.  &  C.  875 ;  Gale, 
pp.  29,  53. 
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After  citing  other  cases  ^  in  support  of  his  opinion,  the 
learned  judge  continues:  "And  in  Fentiman  v.  Smith,^ 
"  where  the  plaintiff  claimed  to  have  passage  for  water  by 
"  a  tunnel  over  defendant's  land,  Lord  Ellenhorough  lays 
"  it  down  distinctly — '  The  title  to  have  the  water  flowing 
"  '  in  the  tunnel  over  defendant's  land  could  not  pass  by 
"  '  parol  licence  without  deed.'  Upon  these  authorities, 
"  we  are  of  opinion,  that,  although  a  parol  licence  might 
"  be  an  excuse  for  a  trespass  till  such  licence  were  coun- 
"  termanded,  that  a  right  and  iitle  to  have  passage  for 
"  water,  for  a  freehold  interest,  required  a  deed  to  create 
"  it ;  and  that,  as  there  has  been  no  deed  in  this  case,  the 
"  present  action,  which  is  founded  on  a  right  and  title, 
"  cannot  be  supported."  ' 

The  doctrine  laid  down  in  this  case  was  fully  recognized 
in  Cocker  v.  Coicper,'^  where  an  action  was  brought  for 
stopping  a  watercourse.  It  appears  from  the  award  of  the 
arbitrator  that  the  channel  in  question  consisted  of  a  drain 
and  tunnel  which  had  been  constructed  in  defendant's  land 
by  the  plaintiff  with  the  verbal  consent  of  the  then  tenant 
and  the  defendant,  and  that  the  water  had  flowed  through 
it  up  to  the  year  1833,  when  upon  plaintiff's  refusal  to 
pay  for  the  use  of  the  water  the  defendant  diverted  the 
channel.  The  Court  of  Exchequer  were  clearly  of  the 
opinion  that  the  plaintiff  was  not  entitled  to  recover. 
"  "With  regard  to  the  question  of  licence,"  says  the  Court, 
"  the  case  of  HeioKns  v.  Shippam  is  decisive  to  show  that 
"  an  easement  like  this  cannot  be  conferred   unless  by 

1  Co.  Litt.  9a,  42a,  169  ;  2  Roll.  TmIco,  Sayer,  3  ;  and  Taylor  v. 
Abr.  62;  Shep.  Touch.  231 ;  Monk       Waters,  7  Taunt.  374. 

V.  Sutler,  Cro.  Jao.  574  ;  Riimsey  v.  *  1    C.  M.  &  E.  41S  ;   see   also 

Mawson,  1  Vent.   18 — 2.5  ;  Sosldns  Wood  v.  LeadUtter,    13  M.   &  W. 

T.  JRobins,  1  Vent.  123—163 ;  Sar-  838  ;    Wood  v.  Manley,  11  A.  &  E. 

rison  v.  Parker,  6  East,  154.  30  ;  Bird  v.  Sigginson,  6  A.  &  E. 

2  4  East,  107.  824 ;   Ferry  t.  FUz/ioire,   8   Q.  B. 
2  See   also   the  remarks   of   the  757 ;  Fryaii  v.  Whistler,  8  B.  &  C. 

learned  judge  on  the  cases  of  TTJMto-  288;  Brawny.  Windsor,  1  Cr.  &  J. 
v.  Broclaoell,  8  East,  309  ;  Webb  v.  20  ;  Wallis  v.  Sarrison,  4  M.  &  W. 
Faternoster,    Palm.    71 ;     Wood    v.       538. 


Digitized  by  Microsoft® 


206 


OF    ACQUIRED   BIGHTS    Of   WATEE. 


Equitable 
doctrine  of 
acquiescence. 


"  deed."  With  regard  to  the  efEeet  of  a  licence,  Mr.  Phear^ 
thus  expresses  himself.  "It  is  very  important  in  con- 
"  sidering  the  subject  of  easements  to  distinguish  as  early 
"  as  possible  between  a  righf^  to  do  an  act  in  alieno  solo  and 
"  a  licence  to  commit  an  act  of  trespass.  The  right  involves 
"  a  certain  continuing  element,  and  has  an  incorporeal  exist- 
"  ence,  whether  any  act  be  done  under  it  or  not :  the  pos- 
"  sessor  of  the  land  over  which  it  extends  is,  so  far  as  it  is 
"  capable  of  being  exercised,  deprived  of  an  incident  of 
"  tenitorial  property,  and  the  possessor  of  the  right  ac- 
"  quires  by  it,  just  to  the  same  extent,  an  interest  in  the 
"  land  itself.  Whether  the  possessor  of  a  right  avails 
"  himself  of  it  or  not,  he  is  entitled,  while  it  continues,  to 
"  treat  it  as  something  having  an  abstract  existence,  and 
"  to  protect  it  from  any  infringement — i.  e.  from  any- 
"  thing,  the  effect  of  which  would  be  to  prevent  his  free 
"  exercise  of  it  when  he  chose.  On  the  other  hand  a 
"  licence'  merely  excuses  the  act  when  done,  is  retrospec- 
"  tive  and  not  prospective  in  its  operation ;  it  begets  no 
"  obligation  on  the  part  of  the  licensor  to  keep  it  in  force, 
"  and  may,  therefore,  be  revoked  by  him  at  any  mo- 
"  ment." 

Where,  however,  the  owner  of  a  servient  tenement  has 
by  express  consent,  or  by  such  acquiescence  as  would 
make  it  a  fraud  to  insist  upon  the  legal  right,  induced 
others  to  incur  expense  in  the  execution  of  permanent 
works  or  the  like,  the  High  Court  of  Justice,*  adminis- 
tering equity,  will,  in  many  cases,  restrain  him  from  the 
benefit  of  this  rule.     "  The  Court,"  says  Lord  Eldon,^ 


1  Page  58. 

^  See  judgment  of  Bayley,  J.,  in 
HewUns  v.  Shippam,  5  B.  &  C. 
232. 

'  Brooke's  Abridg.  title  "  Li- 
cense;" Shep.  Touch.  239;  Wood 
T.  Lmcmtter,  13  M.  &  W.  842. 

1  See  36  &  37  Vict.  c.  66,  s.  24. 

^  Bmm  V.  Spurrier,  1  Ves.  235 ; 


Samsden  v.  Dyson,  L.  E.,  1  H.  L. 
140 ;  Watercourse  case,  2  Eq.  Abr. 
522,  pi.  3;  Short  v.  Tayler,  cited 
ibid.;  Powell  v.  Thomas,  6  Hare, 
300  ;  Laird  v.  Birlienhead,  1  John. 
500  ;  Duhe  of  Beaufort  t.  Patrick, 
17  Beav.  60;  Williams  v.  i'aW  of 
Jersey,  1  Cr.  &  Ph.  91 ;  Somerset 
Canal  v.  Sarcourt,  24  Eeay.  271 ; 
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"  will  not  permit  a  man  knowingly,  though  passively,  to 
"  encourage  another  to  lay  out  money  under  an  erroneous 
"  opinion  of  title  (and  the  circumstance  of  looking  on  is 
"  in  many  cases  as  strong  as  using  terms  of  encourage- 
"  ment)—  a  lessor  knowing  and  permittiag  those  acts 
"  which  the  lessee  would  not  have  done,  and  the  other 
"  must  conceive  that  he  would  not  have  done,  but  upon 
"  an  expectation  that  the  lessor  would  not  have  thrown 
"  any  obstacle  in  the  way  of  the  enjoyment."  Thus  in 
Bulte  of  Devonshire  v.  Eglin,^  where  expense  had  been 
incurred  in  constructing  a  watercourse  through  defen- 
dant's lands,  with  his  consent,  but  without  any  grant 
under  seal,  and  after  a  user  of  nine  years  defendant 
attempted  to  interfere,  he  was  restrained,  upon  terms,  by 
perpetual  injunction  from  interfering  with  the  further 
user  of  the  watercourse. 

So  where  a  licence  to  take  water  which  is  essential  to 
the  enjoyment  of  property  is  acted  upon,  and  expense 
incurred  to  the  knowledge  of  the  licensor,  the  Courts  will 
grant  relief.  In  BanMrt  v.  Tennant^  the  defendant,  being 
the  owner  of  a  canal  of  which  plaintiffs  were  customers, 
gave  the  plaintiffs  to  understand  that  as  long  as  they 
were  customers  they  should  have  the  use  of  the  waste 
water  of  the  canal  for  certain  furnaces  and  smelting  works 
which  they  had  erected  on  the  banks.  James,  V.-C,  held 
that  this  did  not  give  them  any  equitable  right  to  the 
water ;  though  he  said  that  if  it  had  been  made  out  to  his 
satisfaction  that  the  water  was  essential,  or  anything  like 
essential,  to  the  enjoyment  of  the  plaintiffs'  property,  he 
should  have  found  his  way  of  giving  them  the  relief  they 
asked.  He  cited  in  his  judgment  what  Lord  Lough- 
borough says  in  Claveringh  case:^  "There  was  a  case  (I  do 

Eochdale  Canal  v.  King,  2  Sim.  N.  194 ;  Bankart  v.  Soughton,  27  Beav. 

S    28  ■  Catching  v.  Bassett,  32  Beav.  425  ;  Bankart  v.  Tetinaid,  L.  E,.,  10 

101.  Eq.  141. 

I   14   Beav.    530.      As   to   what  ^  L.  E.,  10  Eq.  141. 

acquiescence  is  not  sufficient,  see  ^  5  Veeey,  590. 
Blanchard  v.   Bridges,  4  A.  &  E. 
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"  not  know  whether  it  came  to  a  decree)  against  Mr.  George 
"  ClaTering,  in  which  some  person  was  carrying  on  the 
"  project  of  a  colliery,  and  had  sunk  a  shaft  at  consider- 
"  able  expense.  Mr.  Clavering  saw  the  thing  going  on;  and 
"  in  the  execution  of  that  plan  it  was  very  clear  the  col- 
"  liery  was  not  worth  a  farthing  without  a  road  over  his 
"  groimd ;  and  when  the  work  was  begun  he  said  he 
"  would  not  give  the  road.  The  end  of  it  was  that  he 
"  was  made  sensible, — I  do  not  know  whether  by  decree 
"  or  not, — and  that  he  was  made  to  give  the  road  at  a  fair 
"  value."! 

"Notwithstanding  this  provision,"  says  the  editor  of 
Grale,  "  the  distinction  between  law  and  equity  must  still 
"  be  regarded.  If  a  legal  estate  in  an  easement  is  granted 
"  by  deed,  the  consideration  is  immaterial.  A  claim  for 
"  damages  may  be  founded  for  breach  of  an  agreement  to 
"  grant  an  easement,  if  there  is  any  consideration  for  the 
"  agreement ;  but  to  claim  an  equitable  estate  in  an  ease- 
"  ment  by  agreement  not  under  seal,  there  must  be  a 
"  substantial  consideration  at  least  equal  in  value  to  the 
"  easement  claimed,  according  to  the  maxim  'Equity  is 
"  equality.' " 
Parol  licence        A  parol  licence  has,  moreover,  been  held  to  be  sufficient 

may  work  the  j  ,  ■  •  i  •   .  •  .  i  ... 

extmguieh-     to  extmguish  an  existing  easement,  as  where  permission  is 
ment  of  an       given  to  a  man  to  erect  somethins:  on  his  own  land  which 

easement.  .      .  .,i      ,i  ,• 

IS  incompatible  with  the  continuance  oi  some  easement 
over  it.  Thus,  in  Liggins  v.  Inge,'''  it  appeared  that  the 
predecessor  of  the  plaintiff,  who  was  entitled  to  a  flow  of 
water  to  his  mill  over  defendant's  land,  by  a  parol  licence 
authorized  the  defendants  to  out  down  and  lower  a  bank, 
and  to  erect  a  weir  upon  their  own  land,  the  effect  of 
which  was  to  divert  into  another  channel  the  water  which 
was  requisite  for  the  working  of  plaintiff's  mill;  subse- 
quently the  plaintiff  complained  to  the  defendants  of  the 

'  Bavies  v.  Sear,   L.  E.,   7  Eq.  Alderley  v.  Earl  of  SJu-ewsiury,  10 

427  ;  see  also  Banhart  v.  Houghton,  W.  N.  71. 
27  Beav.  425 ;  Blanchard  v.  Bridges,  ^  7  Bjng.  693. 

4  A.  &  E.   194;   Lady  Stanley  of 
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injurious  effects  of  the  weir,  and  called  upon  them  to 
restore  the  bank  to  its  ancient  height,  and  to  remove  the 
weir ;  and  upon  refusal  on  the  part  of  defendants  to  do 
this,  an  action  was  brought.  The  Court  held,  on  the 
authority  of  Winter  v.  Brochivell,^  and  SewKns  v.  Shippam,^ 
that  the  licence  was  irrevocable.  In  the  judgment  of 
Bayley,  J.,  in  Heivlins  v.  Shippam,^  the  learned  judge,  in  re- 
ferring to  the  case  of  Winter  v.  Brockwell,  says,  "  The  case 
"  of  Winter  v.  Brochcell,  which  was  relied  upon  on  the  part 
"  of  the  plaintiff,  appears  clearly  distinguishable  from  the 
"  present.  AU  that  the  defendant  there  did,  he  did  upon 
"  his  own  land.  He  claimed  no  right  or  easement  on  the 
"  plaintiff's.  The  plaintiff  claimed  a  right  or  easement 
"  agaiust  him,  vi^.: — the  privilege  of  light  and  air  through 
"  a  parlour  window,  and  a  free  passage  for  the  smells  of 
"  an  adjoining  house  through  the  defendant's  area ;  and 
"  the  only  point  decided  was,  that  as  the  plaintiff  had  con- 
"  sented  to  the  obstruction  of  such  his  easement,  and  had 
"  allowed  the  defendant  to  incur  expenses  iu  making  such 
"  obstruction,  he  could  not  retract  that  consent  without 
"  reimbursing  the  defendant  that  expense.  But  that  was 
"  not  the  case  of  the  grant  of  an  easement  to  be  exercised 
"  on  the  grantor's  land,  but  a  permission  to  the  grantee  to 
"  use  his  own  land  in  a  way  in  which,  but  for  an  easement 
"  of  the  plaintiff's,  such  grantee  would  have  had  a  clear 
"  right  to  use  it." 

Such  a  licence,  moreover,  coupled  with  the  absence  of  in- 
terference by  the  licensor  with  the  execution  of  the  works 
licensed,  proves  an  intention  to  abandon  the  easement, 
which,  if  communicated  to  and  acted  on  by  the  servient 
owner,  is,  of  itself,  sufficient  in  some  cases  to  extinguish 
an  easement.^ 

An    easement  may  be   granted  either  separately  and  Oonstniction 
apart  from  the  dominant  tenement,  or  it  may  be  included  express  grant 

„         „^  ,  of  an  ease- 

1  8  East,  308.  see  also  Angell  on  Watercourses,  mg^j;, 

2  5  B.  &  C.  221,  and  ante,  p.  204.       pp.  483 — 510,  and  American  cases 

3  See  Gale  on  Easements,  p.  29 ;       therein  cited. 
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in  the  conveyance  of  it,  by  the  use  of  sucli  words  as  "all 

"  waters  and  watercom-ses  used,  occupied,  or  enjoyed  with 

"  the  premises."     Where  the  easement  is  granted  per  se, 

the  precise  words  of  the  instrument  itself  must  determine 

the  extent  of  the  right  created.^     "  I  think,"  says  Jessel, 

M.  E,.,^  "  that  the  true  rule  of  construction  is  to  construe 

"  the  language  of  the  instrument  according  to  its  ordinary 

"  meaning,  giving  to  technical  terms  their  technical  mean- 

"  ing,  unless  we  find  a  context  such  as  to  convince  the 

"  mind   that   the   ordinary   rules   of   construction,  which 

"  would  be  applied  to  the  origiaal  expressions  standing 

"  alone,  ought  not  to  be  applied  ....     A  grant  of  a 

"  watercourse  in  law,  especially  when  coupled  with  other 

"  words,  may  mean  any  one  of  three  things.     It  may 

"  mean  the   easement,  or  the  right  to  the  running  of 

"  water ;   it  may  mean  the  channel  pipe  or  drain  which 

"  contains   the   water,   and  it  may  mean   the  land  over 

"  which  the  water  flows.     Which  it  does  mean  must  be 

"  shown  by  the  context,  and,  if  there  is  no  context,  I 

"  apprehend  that  it  would  not  mean  anything  but  the 

"  easement, — a  right  to  the  flow  of  water." ^ 

Tai/!er  v.  In  the  above  case,  a  landowner  granted  to  a  company 

all  the  watercourses,  dams,  and  reservoirs  upon  certain  lands 

of  his,  which  watercourses,  &c.  were  laid  down  on  an 

annexed  plan,  which  was  to  be  taken  as  part  of  the  deed  ; 

and  also  the  several  streams  and  springs  of  water  flowing 

into  or  feeding  the  said  watercourses,  &c.,  with  right  for 

the  company  solely  to  take  and  use  the  water  from  the 

said  springs  or  streams  of  water,  watercourses,  &c.,  with 

powers  to  cleanse  and  repair,  and  with  all  other  powers 

requisite  for  the  enjoyment  of  the  premises  granted.     The 

grantor  was  to  be  at  liberty  to  use  the  waste  or  overflow 

'  G-ale,  p.  34.  v.  Mayor  of  Fit/mouth,  3  Bing.  N. 

2  Tayler  v.  St.  Selens,  6  Ch.  D.  C.691;  Ohadwick  \.Marsden,'L.'&., 

264  ;   see  also  Watts  v.  Kelson,  L.  2  Ex.  285. 

R.,  6  Ch.  166;    Wardle  v.  BrocMe-  '"  See   per   Bramwell,   L.  J.,  in 

Imrst,  1  E.  &  E.  1058  ;  Northam  v.  Brain  v.  Marfell,  41   L.  T.,  N.  S. 

Ilurley,  1  E.  &  B.  605  ;  Blatchford  457. 
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water  from  the  dams  and  reservoirs,  but  was  not  to  exercise 
this  power  if  the  company  resolved  that  it  would  be  in- 
jurious to  them.  Certain  portions  of  the  watercourse 
noted  on  the  plan  might  be  enlarged  to  a  certain  extent. 
The  watercourse,  it  appeared,  was  large  enough  to  carry 
off  all  the  water  which  flowed  into  it,  except  after  heavy 
rain ;  but  at  one  point  there  was  a  contraction  of  the 
channel,  which,  after  heavy  rain,  backed  up  the  water 
and  caused  a  considerable  overflow,  of  which  overflow  the 
grantor  had  the  benefit  for  many  years.  The  grantees, 
having  occasion  for  more  water,  removed  the  obstruction, 
so  as  to  allow  the  whole  of  the  water  which  came  into 
the  watercourse  during  heavy  rains  to  run  down  to  their 
reservoir.  The  Court  of  Appeal  held,  that  the  grant  was 
a  grant  of  the  artificial  channel,  of  the  definite  springs 
and  streams  on  the  land,  and  of  such  water  as  should  find 
its  way  into  and  run  down  the  channel  as  it  stood,  and  not 
a  grant  of  aU  the  waters  on  the  land,  and  that  the  grantees 
had  no  right  to  alter  the  levels,  or  to  enlarge  the  channel, 
so  as  to  enable  it  to  carry  off  all  the  water  in  times  of 
heavy  rains.^ 

In  Chadmck  v.  Marsden,^  the  reservation  of  the  free  chadwicicM. 
running  of  water  and  soil,  coming  from  any  other  building 
and  lands  contiguous  to  the  premises  demised  in  and 
through  the  sewers  and  watercourses,  made  or  to  be  made 
within,  through,  or  under  the  said  premises,  was  held  to 
entitle  the  grantor  to  the  passage  of  all  water  lawfully  on 
his  land,  though  it  did  not  arise  there,  and  to  such  pro- 
ducts of  the  ordinary  use  of  the  land  for  habitation,  such 
as  night  soil  and  sewage,  but  not  to  entitle  him  to  send 
through  the  drain  the  offensive  refuse  of  a  manufactory. 

In  Brain  v.  Marfell,^  the  respondent,  MarfeU,  conveyed  Srain  v. 
to  the  appellant.  Brain,  a  well  or  spring,  and  the  sole  right 
to  the  water  therein  and  obtainable  therefrom  and  the 

1  See  also  Northam  v.  Surletj,  1       Fi/er  v.  GaHer,  1  H.  &  N.  916;  26 
E.  &  B.  665.  L.  J.,  Ex.  258. 

2  L.  K.,  2  Ex.  285;    see  also  '  41  L.  T.,  N.  S.  455  (C.  A.). 

p  2 
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right  and  liberty  to  convey  the  said  waste  to  his  dwelling- 
house,  and  agreed  that  Brain,  his  heirs  and  assigns,  should 
be  for  ever  absolutely  entitled  to  the  said  well  or  spring  of 
water,  and  enjoy  the  same  without  interruption  or  distur- 
bance by  him,  Marfell,  or  his  heirs,  assigns,  or  any  other 
person  or  persons  whomsoever.  A  railway  company  pur- 
chased from  respondent  lands  in  the  proximity  of  the 
spring,  without  recourse  to  their  compulsory  powers.  The 
works  of  the  railway  company  draiaed  the  water  from  the 
land  before  it  reached  the  spring,  in  consequence  whereof 
the  spring  became  dry,  and  no  water  flowed  through  the 
appellant's  pipes.  On  an  action  for  breach  of  agreement, 
the  Court  of  Appeal  held,  affirming  the  judgment  of 
Pollock,  B.,  that  the  respondent  had  only  conveyed  the 
flow  of  the  water  after  it  had  reached  the  spring,  and  that, 
therefore,  the  draining  of  the  water  before  it  reached  the 
spring  was  no  breach. 
Smvsfron  v.  In  the  case  of  Baiostron  v.  Taylor,^  it  appeared  that  for 

twenty  years  and  more  water  had  flowed  through  an  old 
drain  on  defendant's  land,  and  along  an  ancient  water- 
course, and  thence  along  a  close  of  the  defendant  called 
Gr.  B.,  and  had  thence  contributed  to  supply  plaintiff's 
mills  after  their  erection  ia  1845.  In  that  year  defendant 
by  deed  conveyed  to  plaintiff  the  close  G.  B.,  together  with 
all  ways,  watercourses,  privileges,  rights,  members,  and 
appurtenances  to  the  same  close  belonging  or  appertaining, 
subject  to  the  proviso  that  it  should  be  lawful  for  the 
defendant  to  use  for  any  manufacturing,  domestic  or 
agricultural  purposes,  any  water  flowing  from  or  through 
the  contiguous  lands  of  defendant  unto  and  into  the  close 
of  Gr.  B.,  returning  the  surplus,  or  so  much  as  remained, 
after  being  used  for  the  aforesaid  purposes,  into  its  usual 
channel  at  a  certain  point,  so  that  the  water  should  not  be 
diverted  from  its  then  course,  but  be  allowed  to  flow  into 
the  close  Gr.  B.  The  defendant  erected  a  lock-up  tank 
upon  his  land,  and  caused  the  water  which  arose  in  his 
1  11  Ex.  369. 
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land  near  to  the  close  Gr.  B.,  and  wMch  had  previously 
been  accustomed  to  flow  along  the  old  drain  and  ancient 
watercourse  into  the  close  Gr.  B. ;  and  he  caused  the  water 
to  be  conveyed  from  the  tank  to  a  lower  part  of  his  land 
to  be  used  by  his  tenants.  This  water  was  used  by  them 
for  the  purposes  mentioned  in  the  proviso,  but  the  surplus 
could  not  be  returned  to  the  close  Gr.  B.  It  was  held,  that 
by  the  deed  the  defendant  granted  to  the  plaintiff  the  use 
of  the  water,  subject  only  to  the  use  by  himself  of  it  as 
specified  in  the  proviso ;  and  that  by  locking  it  up  he  had 
diverted  it,  and  was  liable  to  an  action  for  breach  of 
covenant  by  reason  of  such  diversion.^ 

In  Whitehead  v.  Parks,^  a  grant  of  all  streams  of  water  Whitehead  v. 
that  may  be  found  in  certain  closes  (when  at  the  time  of 
the  grant  there  was  but  one  stream  and  several  wells),  was 
held  to  include  the  underground  water  in  the  land,  so  as 
to  prevent  the  grantor,  or  any  one  claiming  under  him, 
from  doing  anything,  the  effect  of  which  would  be  to 
drain  such  underground  water  from  the  land.  Pollock, 
C.  B.,  says,  "  In  the  case  of  Northam  v.  Hurley,  it  was 
"  settled  that  where  rights  to  water  are  created  under 
"  a  deed,  the  Court  cannot  take  into  consideration  the 
"  rights  which  the  parties  would  have  had  as  riparian 
"  proprietors  or  otherwise ;  but  the  nature  and  extent  of 
"  their  interest  must  be  regulated  wholly  by  the  deed."^ 

Where  a  local  Act  of  Parliament  authorized  a  company  South  Shields 
to  enter  upon  lands  in  a  manor  and  search  for  any  spring  ^"^jllj^"'  ^' 
of  water,  and  to  convey  the  water  from  such  spring  into 
the  town  of  South  Shields,  and  it  was  provided  that  the 
company  should  not  take  water  from  any  spring,  streams 
or  ponds,  so  as  to  deprive  the  occupiers  of  the  land  of 
water  for  their  own  necessary  uses,  but  that  the  company 
might  lay  down  pipes  and  the  inhabitants  might,  with 
consent  of  the  company,  obtain  water  by  pipes  to  com- 
municate with  the  company's  pipes  at  certain   charges, 

I  See  NortJiam  v.  Surley,  1  E.  &  ^  2  H.  &  N.  870. 

B.  665. 
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according  to  the  bore  of  tlie  pipes ;  it  was  held  that  the 

owners  and  occupiers  of  lands  within  the  manor  were  not 

prevented  hy  the  Act  of  Parhament  from  sinking  weUs  in 

such  lands,  though  the  effect  might  be  to  draw  off  water 

from  the  company's  springs.' 

Benefits  of  Upon  a  grant  or  covenant  conferring  an  easement,  the 

anVaSment     successive  owners  of  the  dominant  estate,  who,  in  the  case 

runs  with  the   of  an  ordiaary  covenant,  would  at  common  law  be  strangers 

to  the  contract,  become  entitled  to  the  benefits  of  the  rights 

conferred,  and  may  sue  for  a  violation  of  them.^ 

Thus  in  the  case  of  Cooke  v.  Chilcote,^  where  a  purchaser 
of  land  with  a  well  or  spring  on  it  covenanted  with  the 
vendor,  who  retained  land  adjoining,  to  erect  a  pump  and 
reservoir,  and  to  supply  water  from  the  well  to  aU  houses 
built  on  the  vendor's  land;  it  was  held  that  both  the 
benefit  and  burthen  of  the  covenant  ran  with  the  land, 
and  that  consequently  the  plaintiff,  who  had  purchased 
part  of  the  land  retained  by  the  vendor,  was  entitled  to  an 
injunction  to  restrain  the  defendant,  who  had  purchased 
the  land  of  the  original  purchaser,  from  allowing  the 
pump  and  reservoir  to  remain  uncompleted.  It  was  fur- 
ther held,  that  even  if  the  covenant  did  not  run  with  the 
land,  yet  a  sub-purchaser  with  noticQ  of  the  covenant  was 
bound  by  it.* 
Not  so  rights  The  grant,  however,  of  a  right  not  appurtenant  to  land 
™th1['^^d*^'^  operates  only  as  a  personal  licence,  and  is  not  assignable, 
— it  confers  no  right  in  the  land  to  the  grantee,  but 
operates  only  as  a  contract  between  the  grantor  and  the 
grantee.  Thus  where  a  canal  company  granted  by  deed 
the  sole  and  exclusive  right  and  liberty  of  putting  pleasure 
boats  on  a  canal,  it  was  held  that  the  grant  did  not  create 
such  an  estate  in  the  plaintifE  as  to  enable  him  to  main- 

'    South    Shields     Water    Co.  v.  '3   Ch.   D.  694  ;    see   Spencer's 

Cookson,  16  L.  J.,  N.  S.,  Ex.  315;  mse,  5  Hep.  16a;  1  Smith's  L.C. 60. 

see  per  Lord  Eldon  in  Blalcemore  v.  *  As  to  the  effect  of  notice  with 

Glamorgan,  1  Myl.  &  K.  162,  as  to  regard  to  Kghts,  see  Allen  t.  Lock- 

effect  of  local  Acts  of  Parliament.  ham,  11  Ch.  Div.  790. 

^  Gale  on  Easements,  p.  85. 
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tain  an  action  against  a  person  who  disturbed  his  right. 
"  It  is  not  competent,"  says  Pollock,  C.  B.,  "  to  create 
"  rights  unconnected  with  the  use  and  enjoyment  of  lands 
"  and  annex  them  to  it,  so  as  to  constitute  a  property  in 
"  the  grantee.  This  grant  may  act  as  a  licence  or  cove- 
"  nant  on  the  part  of  the  grantors,  and  is  binding  on  them 
"  as  between  themselves  and  the  grantee,  but  gives  him 
"  no  right  of  action  in  his  own  name  for  any  infringement 
"  of  the  supposed  exclusive  right."  ^ 

No  particular  words  are  necessary  for  a  grant  or  cove-  No  particular 
nant  conveying  an  easement.     Any  words  which  clearly  grant  neces- 
show  the  intention  to  give  an  easement  which  is  by  law  ^^"7- 
grantable  are  sufficient  to  effect  that  purpose.^ 

Where  the  dominant  tenement  itself  is  conveyed,  it  Implied  grant 
would  seem  that  all  rights  which  the  conveying  party  ment. 
enjoyed  by  virtue  of,  and  as  appendant  to,  his  estate,  as 
against  third  parties,  pass  with  it ;  and  that  if  the  dominant 
tenement  be  severed,  each  of  the  severed  portions  will 
retain  the  original  right,  provided  no  additional  burden  be 
thereby  imposed  on  the  servient  tenement.' 

Where  there  has  been  unity  of  ownership  of  the  domi-  0-^  severance 
nant  and  servient  tenements,  and  where  consequently  all 
easements  have  been  merged  in  the  general  rights  of  pro- 
perty, questions  of  difficulty  arise,  on  the  severance  of  the 
tenements,  as  to  whether  such  easements  or  quasi-ease- 
ments are  created  anew  by  the  severance.  After  some 
difference  of  opinion,  the  law  must  be  taken  to  be  settled 
as  follows : 

By  the  grant  of  the  part   of  a  tenement,  there  will  There  is  an 
pass  to  the  grantee,  by  implication  of  law,  1st.  All  those  o^nectssl'T * 


'  mil  V.  Tapper,  2  H.  &  C.  121;  ^  G^le,  pp.  88,  369;   11  H.  6, 

see  also  remarks  on  the  case   by  22,  p.  19  ;   2  Roll.  Abr.  60,  pi.  1 

Bramwell,  B.,  in  Nuttal  t.  Brace-  Beaudely  v.  Broolc,  Cro.  Jac.  289 

well,  L.  E..,  2  Ex.  11;  AcJcroyd  v.  Fentiman  v.  Smith,  4  East,    107 

Smith,  10  C.  B.  164.  Canham  v.  Fish,  2  Cr.  &  J.  126 

2  JRowbotham  v.  Wilson,  8  H.  L.  Tt/ringham' s    case,    4   Hep.    36  b 

Cas.  362 ;  Holmes  v.  Seller,  3  Lev.  TVyat    Wild's  case,  8   Eep.   78  b 

305.  Harris  v.  Dreice,  2  B.  &  A.  164 

Codlinsr  T.  Johnson,  9  B.  &  C.  934. 


Digitized  by  Microsoft® 


216 


OF    ACQUIRED    RIGHTS    OF   WATER. 


easements  to 
the  srantee. 


But  no  cor- 
responding 
reservation  in 
favour  of 
arantor. 


Ewart  V. 
Cochrane. 


easements  over  the  other  part  of  the  tenement  without 
which  the  enjoyment  of  the  severed  portion  could  not  be 
had  at  all ;  and  2ndly.  All  those  continuous  and  apparent 
easements  over  the  other  part  of  the  tenement  which  are 
necessary  to  the  reasonable  enjoyment  of  the  part  granted, 
and  have  been  and  are  at  the  time  of  the  grant  used 
by  the  owner  of  the  entirety  for  the  benefit  of  the  part 
granted ;  but,  as  a  general  rule,  there  is  no  corresponding 
implication  in  favour  of  the  grantor,  except  in  such  cases 
as  ways  of  necessity,  where  the  use  of  the  part  reserved 
could  not  be  had  at  all  without  such  implied  reservation.^ 
A  grantor,  therefore,  who  wishes  to  reserve  any  easement 
over  the  part  granted  must  use  language  to  show  that  he 
intended  to  create  the  easement  de  novo} 

The  proposition  that  where  the  dominant  portion  of  the 
tenement  is  granted  first,  the  grantee,  as  against  the 
grantor  and  his  successors,  has  by  implied  grant  all  those 
continuous  and  apparent  easements  over  the  other  portion 
of  the  tenement  necessary  to  the  enjoyment  of  the  part 
granted,  has  never  been  disputed,  and  is  now  finally 
declared  to  be  the  law  by  the  House  of  Lords  in  the  case 
of  Etcart  v.  Cochrane?  In  this  case  the  respondent 
claimed  a  right  to  send  the  refuse  of  his  tan-yard  through 
a  drain  into  a  cesspool  in  the  appellant's  garden.  Both 
tenements  had  belonged  to  one  owner,  who  had  sold  the 
tan-yard  to  the  respondent's  predecessor  without  alluding 
in  the  conveyance  to  the  drain.  He  afterwards  sold  the 
garden  to  the  appellant,  who  stopped  the  drain.  In  an 
action  for  the  obstruction  the  House  of  Lords  decided  in 
favour  of  the  respondent,  on  the  following  ground  stated 
by  Lord  Campbell,  L.  0. : — "  My  lords,  I  consider  the  law 


'  WheeMon  v.  Burrows,  12  Ch. 
D.  31  ;  Barnes  v.  Zoach,  4  Q.  B. 
D.  494;  Watts  v.  Kelson,  L.  R.,  6 
Ch.  166  ;  Polden  v.  Bastard,  L.  B., 
1  Q.  B.  156,  161 ;  Crossley  v.  Light- 
owler,  L.  E.,  2  Ch.  476;  Stiffieldv. 
Brown,  12  W.  R.  356;  Byer  v. 
Carter,  1  H.  &  N.  916  ;  Nicholas  v. 


Chamierlain,  Cro.  Jao.  121 ;    Gale 
on  Basements,  p.  96. 

2  Barloio  v.  Rhodes,  1  C.  M.  &  E. 
448,  per  Bayley,  J.;  Worthington 
T.  Gimson,  29  L.  J.,  Q.  B.  116;  2 
E.  &  E.  618  ;  Pearson  v.  Spencer,  4 
L.  T.,  N.  S.  769. 

3  4  McQ.  Scotch  App.  p.  117. 
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"  of  Scotland  as  well  as  the  law  of  England  to  be,  that 
"  when  two  properties  are  possessed  by  the  same  owner, 
"  and  there  has  been  a  severance  made  of  one  part  from 
"  the  other,  anything  which  was  used  and  was  necessary  for 
"  the  comfortable  enjoyment  of  that  part  of  the  property 
"  which  is  granted  shall  be  considered  to  follow  from  the 
"  grant  if  there  are  the  usual  words  in  the  conveyance.  I 
"  do  not  know  whether  the  words  are  essentially  necessary; 
"  but  where  there  are  the  usual  words,  I  cannot  doubt 
"  that  that  is  the  law.  In  the  case  of  Pyer  v.  Carter 
"  that  is  laid  down  as  the  law  of  England,  which  will 
"  apply  to  any  draia  or  any  other  easement  which  is 
"  necessary  for  the  enjoyment  of  the  property.  When  I 
"  say  it  was  necessary,  I  do  not  mean  that  it  was  so 
"  essentially  necessary  that  the  property  could  have  no 
"  value  whatever  without  this  easement,  but  I  mean  that 
"  it  was  necessary  for  the  convenient  and  comfortable 
"  enjoyment  of  the  property  as  it  existed  before  the  time 
"of  the  grant."! 

With  regard  to  the  second  proposition,  namely,  that 
there  is  no  implied  reservation  of  such  easements  other 
than  ways  of  necessity  and  the  Kke  in  favour  of  the 
grantor,  there  has  been  some  conflict  of  authority. 

In  Nicholas  v.  Chamberlain,^  it  was  held  by  the  Court  Nicholas  v. 
that  if  one  erects  a  house  and  builds  a  conduit  thereto  in 
another  part  of  his  land,  and  conveys  water  by  pipes  to 
the  house,  and  afterwards  sells  the  house  vsdth  the  appur- 
tenances, excepting  the  land,  or  sells  the  land  to  another, 
reserving  to  himself  the  house,  the  conduit  and  pipes  pass 
with  the  house,  because  it  is  necessary  and  quasi  appendant 
thereunto ;  and  he  shall  have  liberty  by  law  to  dig  iu  the 
land  for  amending  the  pipes,  or  making  them  new,  as  the 
case  requires.  So  it  is  if  the  lessee  for  years  of  a  house 
and  land  erect  a  conduit  upon  the  land,  and  after  the 
term  determines,  the  lessor  occupies  them  together  for  a 
time,  and  afterwards  sells  the  house  with  the  appurte- 

1  Ewart    Y.    Cochrane,    i    MoQ.  '  Cro.  Jac.  121. 

Sootoli  App.  117. 
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nances  to  one,  and  the  land  to  another,  the  vendee  shall 
have  the  conduit  and  the  pipes  and  liberty  to  amend 
them.  But  by  Popham,  if  the  lessee  erects  such  a 
conduit,  and  afterwards  the  lessor,  during  the  lease,  sells 
the  house  to  one,  and  the  land  wherein  the  conduit  is,  to 
another,  after  the  lease  determines,  he  who  hath  the  land 
wherein  the  conduit  is,  may  disturb  the  other  in  the  using 
thereof,  and  may  break  it,  because  it  was  not  erected  by 
one  who  had  a  permanent  estate  or  inheritance.  So  it  is 
if  a  disseisor  of  a  house  and  land  erects  such  a  conduit, 
and  the  disseisee  re-enter,  not  taking  conusance  of  any 
such  erection,  nor  using  it,  but  presently  after  his  re-entry 
sells  the  house  to  one,  and  the  land  to  another,  he  who 
hath  the  land  is  not  compellable  to  suffer  the  other  to 
enjoy  the  conduit ;  but  in  the  principal  case,  by  reason  of 
the  mispleading  therein,  there  was  not  any  judgment 
given. 

In  8ury  v.  Pigott,^  Doddridge,  J.,  says,  "  A  man  having 
"  a  mill  and  a  watercourse  over  his  land,  sells  a  portion  of 
"  the  land  over  which  the  watercourse  runs ;  in  such  a 
"  case  by  necessity  the  watercourse  remaineth  to  the 
"  vendor,  and  the  vendee  cannot  stop  it." 
Pj/er  V.  In  the  case  of  Pyer  v.  Carter,^  the  defendant's  house 

adjoined  the  plaintiff's,  and  the  action  was  for  stopping  a 
drain  running  under  both  houses.  The  two  houses  had 
formerly  been  one,  and  were  converted  into  two  by  a 
former  owner,  who  conveyed  one  to  the  defendant  and 
afterwards  the  other  to  plaintiff.  At  the  time  of  the  con- 
veyance the  drain  existed  running  under  plaintiff's  house, 
and  then  under  defendant's,  and  discharging  itself  into 

'  Palmer,  444  ;   Popham,  166  ;  3  Compton  t.  JRichards,  1  Price,  27  ; 

Bulstrode,   339;   Noy,  84  ;    Latch,  G/»w  v.  £"a!-(^ra.5',  27  L.  J.,Ex.  392, 

153;  W.  Jones,  145.     As  toother  per  Bramwell,  B.;  Pearson  \.  Spen- 

casesof  necessary  easements,  see  Coii;  cer,  1  B.  &  S.  57i  ;  3  B.  &  S.  766, 

T.  Mathews,  1  Ventr.  237  ;  Palmer  Ex.  Ch.  ;  Tyringham' s  case,  i  Eep. 

V.    Fletcher,    Lev.    122 ;    Richards  38 ;    Bertz  v.  Union  Bank,  2  Giff. 

V.   Pose,   9   Ex.    220;    Mnrchie  v.  286;    White  v.  Bass,   7   H.   &  N. 

Black,  19  C.  B.,N.  S.  190;  Swans-  722;  Podd  v.  Biirchell,  1  H.  &  C. 

lorough  v.  Coventry,  9  Bing'.  305;  113;  Gale,  pp.  96 — 131. 

Riviere  v.  Boxt-er,  Ey.  &  Moo.  24 ;  ^  i  H.  &  N.  916 ;  Gale,  p.  101. 
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the  coramon  sewer;  water  from  the  eaves  of  defendant's 
house  fell  on  plaintiff's,  and  then  ran  into  the  drain  on 
plaintiff's  premises,  and  thence  through  the  defendant's 
premises  into  the  common  sewer.  The  plaintiff's  house 
was  drained  through  the  same  drain.  It  was  proved  that 
plaintiff  might  have  made  a  drain  direct  from  his  house 
into  the  common  sewer,  and  it  was  not  proved  that  the 
defendant  when  he  purchased  knew  of  the  position  of  the 
drain.  Ifr  was  laid  down  by  the  Court  that  where  the 
.owner  of  two  or  more  adjoining  houses  conveys  one  to 
a  purchaser,  such  purchaser  will  be  entitled  to  the  benefit 
of  all  drains  from  that  house,  and  subject  to  all  the  drains 
then  necessarily  used  for  the  enjoyment  of  the  adjoiniug 
house,  and  that  without  any  express  reservation  or  grant, 
inasmuch  as  the  purchaser  takes  the  house  as  it  is :  and 
that  the  question  as  to  what  is  "  necessarily  used"  depends 
upon  the  state  of  things  at  the  time  of  the  conveyance,  and 
as  matters  then  stood  without  alteration ;  and  upon  the 
argument  urged  that  this  was  not  an  apparent  and  con- 
tinuous easement,  the  Court  said,  that  although  the  defen- 
dant did  not  know  of  the  existence  of  the  drain  at  the  time 
of  the  conveyance  to  him,  yet  as  he  must  or  ought  to  have 
known  that  there  was  some  drainage  for  the  waters  he 
ought  to  have  inquired,  and  that  those  things  must  be 
considered  apparent  which  would  be  so  upon  a  careful 
inspection  by  a  person  conversant  with  such  matters. 

The  doctrines  laid  down  in  Pper  v.  Carter  have  been 
strongly  dissented  from  in  two  cases  in  the  Court  of  Chan- 
cery. The  first,  that  of  Suffield  v.  Broicn,^  was  a  case  of  a  Sujieid  v. 
dock  and  wharf  owned  by  the  same  party,  where  the  bow- 
sprits of  vessels  in  the  dock  had  to  project  over  the  corner 
of  the  wharf  in  order  to  enter  the  dock  if  they  were  of  any 
considerable  size.  The  wharf  was  sold  to  one  without  any 
reservation  of  the  right  claimed,  and  the  dock  to  another. 
The  Master  of  the  EoUs,  Lord  Eomilly,  held  that  the 
right  to  project  the  bowsprits  was  necessary  to  the  enjoy- 
1  12  W.  K.  356. 
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ment  of  the  dock,  and  was,  therefore,  impliedly  granted  by 
the  conveyance.  On  appeal.  Lord  Chancellor  Westbury 
reversed  this  decision  of  the  Master  of  the  Eolls :  "  Where," 
he  says,  "  the  owner  of  two  adjoining  properties  makes  an 
absolute  grant  of  one  of  them  without  reservation, 
neither  he  nor  those  claiming  under  him  can  derogate 
from  that  grant  by  claiming  over  the  property  so 
granted  an  easement  in  respect  of  the  other  property, 
the  user  of  which  existed  during  the  unity  of  owner- 
ship." 1  In  the  course  of  his  judgment  he  criticises  Grale 
on  Easements,  ch.  4,  and  says,  "  If  nothing  more  be  in- 
tended by  this  passage  than  to  state  that,  on  the  grant 
by  the  owner  of  an  entire  heritage  of  part  of  that 
heritage  as  it  is  then  used  and  enjoyed,  there  will  pass  to 
the  grantee  aU  those  continuous  and  apparent  easements 
which  have  been  and  are  at  the  time  of  the  grant  used 
by  the  owners  of  the  entirety  for  the  benefit  of  the 
parcel  granted,  there  can  be  little  doubt  of  its  correct- 
ness ;  but  it  seems  clear  that  the  learned  writer  uses  the 
word  'grant'  in  the  sense  of  reservation  and  mutual 
grant,  and  intends  to  state  that  where  the  owner  of  the 
entirety  sells  and  grants  a  part  of  it  in  the  fullest  man- 
ner, there  will  still  be  reserved  to  such  owner  aU  such 
continuous,  apparent,  or  necessary  easements  out  of  or 
upon  the  thing  granted  as  have  been  used  by  the  owner 
for  the  benefit  of  the  unsold  property  during  the  unity 
of  possession.  This  is  clearly  shown  by  what  is  subse- 
quently laid  down,  that  it  is  immaterial  which  of  the 
two  tenements  is  first  granted,  whether  it  be  the  quasi 
servient  or  the  quasi  dominant.  But  I  cannot  agree 
that  the  grantor  can  derogate  from  his  own  absolute 
grant,  so  as  to  claim  rights  over  the  thing  granted,  even 
if  they  were  at  the  time  of  the  grant  continuous  and 
apparent  easements  enjoyed  by  an  adjoining  tene- 
ment which  remains  the  property  of  him,  the  grantor." 
His  lordship  goes  on  to  disapprove  of  Pyer  v.  Carter,  and 

1  Suffield  V.  Broivn,  12  "W.  E.  356. 
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says,  "I  cannot  look  upon  that  case  as  rightly  decided, 
"  and  must  wholly  refuse  to  accept  it  as  any  authority." 

In  Crossley  v.  Lightoivler^  it  was  held,  that  on  the  con-  Orosski/v. 
Yoyance  of  riparian  land  the  grantee  is  entitled  as  against 
the  grantor  to  a  flow  of  pure  water  past  the  land  granted, 
and  that  the  grantor  cannot,  in  the  absence  of  any  express 
reservation  to  that  effect,  justify  fouling  the  water,  although 
he  may  have  done  so  from  the  drainage  of  a  manufactory 
existing  before  and  at  the  time  of  the  grant ;  and  Lord 
Chelmsford,  L.  0.,  in  giving  judgment,  approves  of  Lord 
Westbury's  dicta  in  Siiffield  v.  Brown,  and  adds,  "It 
"  appears  to  me  to  be  an  immaterial  circumstance  that  the 
"  easement  should  be  apparent  and  continuous.  For  non 
"  constat  that  the  grantor  does  not  intend  to  relinquish  it 
"  unless  he  shows  the  contrary  by  expressly  reserving  it. 
"  The  argument  of  the  defendants  would  make,  in  every 
"  case  of  this  kind,  an  implied  reservation ;  and  yet  the 
"  law  will  not  reserve  anything  out  of  a  grant  in  favour 
"  of  a  grantor  except  in  case  of  necessity." 

In  the  case  of  Watts  v.  Kelson,'''  in  1860  the  owner  Watts  v. 
of  two  properties,  A.  and  B.,  made  a  drain  from  a  tank  "  ™"' 
on  property  B.  to  some  cattle  sheds  on  property  A., 
for  the  purpose  of  supplying  them  with  water,  and 
they  were  so  supplied  until  1863,  when  the  owner  sold 
property  A.  to  the  plaintiff,  "with  all  waters,  water- 
''  courses,  &c.,  to  the  same  hereditaments  and  pre- 
"  mises  belonging  or  appertaining,  or  with  the  same  or 
"  any  part  thereof  held,  enjoyed,  or  reputed  as  part 
"thereof,  or  as  appurtenant  thereto;"  and  the  plaintiff 
had  the  use  of  the  water  as  above  until  defendant,  a 
subsequent  purchaser  of  property  B.,  stopped  it ;  it  was 
held  that  the  watercourse  was  a  continuous  easement 
necessary  to  the  use  of  property  A.,  and  would  have 
passed  by  implication  without  any  words  of  grant ;  and 

1  L.  E.,  2  Ch.  478.  &  E.  1058 ;  and  see  also  oases  cited 

2  Watts  V.  Kelson,  L.  E.,  6  Ch.      by  Gale,  p.  90. 
1C6;   Wardle  v.  Brochkhurst,  1  E. 


Digitized  by  Microsoft® 


Burrows. 


222  OF    ACQUIRED    BIGHTS   OF    WATER. 

further,  that  supposing  the  use  of  the  water  were  only 
convenient  and  not  necessary,  the  general  words  of  the 
grant  were  sufficient  to  pass  it.  It  was  held,  moreoYer,  ia 
this  case,  that  the  right  claimed  being  a  right  to  have  the 
accustomed  flow  of  water  through  the  pipes  without  regard 
to  the  purpose  for  which  plaintiff  used  it,  the  right  was  not 
lost  by  his  using  the  water  for  cottages  erected  on  the 
site  of  the  cattle  sheds.  In  the  course  of  the  argument, 
Mellish,  L.  J.,  says :  "  I  think  the  order  of  the  two  conyey- 
"  ances  in  point  of  date  is  immaterial,  and  that  Pyer  t. 
"  Carter,'^  is  good  sense  and  good  law.  Most  of  the 
"  common  law  judges  have  not  approved  of  Lord 
"  Westbury's  observations  on  it."  James,  L.  J. — "I  also 
"  am  satisfied  with  the  decision  in  Pyer  v.  Carter."^ 
wiieei(km  v.  In  the  late  case  of  Wheeldon  v.  Burroivs,^  a  vendor 
conveyed  a  plot  of  land,  part  of  his  property,  to  A., 
without  any  reservation  of  the  easement  of  access  of  light, 
and  subsequently  another  adjoining  plot,  part  of  the  pro- 
perty retained,  to  B.  Bacon,  Y.-C,  held  that  the  ease- 
ment, though  apparent  and  continuous,  was  not  of  neces- 
sity, and  consequently  there  was  no  implied  reservation  of 
it  by  the  vendor  out  of  his  conveyance  to  A. 

On  appeal,  the  Court  of  Appeal,'  consisting  of  James, 
Baggallay,  and  Thesiger,  L.J  J.,  upheld  the  decision  of 
the  Vice- Chancellor ;  and  Thesiger,  L.  J.,  delivering  the 
judgment  of  the  Court,  discusses  in  an  elaborate  judg- 
ment the  previous  cases,  and  lays  down  the  law  as  follows : 
"  "We  have  had,"  says  the  Lord  Justice,  "  a  considerable 
"  number  of  cases  cited  to  us,  and  out  of  them  I  think 
"  that  two  propositions  may  be  stated  as  what  I  may  call 
"  the  general  rules  governing  cases  of  this  kind.  The 
"  first  of  these  rules  is,  that  on  the  grant  by  the  owner  of 
"  a  tenement  of  part  of  that  tenement  as  it  is  then  used 
"  and  enjoyed,  there  will  pass  to  the  grantee  all  those 

1  1  H.  &  N.  916.  Sarford,  L.E.,  2  Eq.  507;  Curriers' 

2  12   Ch.   Div.    31 ;    27  W.   R.  Co.  v.  Corbett,  11  Jiu-.,  N.  S.  719. 
165  ;   see  Ellis  v.  Manchester  Car-  ^  12  Ch.  Div.  48. 
riage  Co.,  2  C.  P.  D.  13  ;  Hussell  v. 
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"  continuous  and  apparent  easements  (by  wMcli  of  course, 
"  I  mean  quasi  easements),  or,  in  other  words,  all  those 
"  easements  which  are  necessary  to  the  reasonahle  enjoy- 
"  ment  of  the  property  granted,  and  which  have  been,  and 
"  are  at  the  time  of  the  grant,  used  by  the  owners  of  the 
"  entirety  for  the  benefit  of  the  part  granted.  The  second 
"  proposition  is  that,  if  the  grantor  intends  to  reserve  any 
"  right  over  the  tenement  granted,  it  is  his  duty  to  reserve 
"  it  expressly  in  the  grant.  Those  are  the  general  rules 
"  governing  cases  of  this  kind,  but  the  second  of  those 
"  rules  is  subject  to  certain  exceptions.  One  of  those 
"  exceptions  is  the  well-known  exception  which  attaches  to 
"  cases  of  what  are  called  ways  of  necessity;  and  I  do  not 
"  dispute  for  a  moment  that  there  may  be,  and  probably 
"  are,  certain  other  exceptions,  to  which  I  shall  refer 
"  before  I  close  my  observations  upon  this  case.  Both  of 
"  the  general  rules  which  I  have  mentioned  are  founded 
"  upon  a  maxim  which  is  as  well  established  by  authority 
"  as  it  is  consonant  to  reason  and  common  sense,  viz.,  that 
"  a  grantor  shall  not  derogate  from '  his  grant.  It  has 
"  been  argued  before  us,  that  there  is  no  distinction 
"  between  what  has  been  called  an  implied  grant  and 
"  what  is  attempted  to  be  established  under  the  name  of 
"  an  implied  reservation,  and  that  such  a  distinction 
"  between  the  implied  grant  and  the  implied  reservation 
"  is  a  mere  modern  invention,  and  one  which  runs  con- 
"  trary,  not  only  to  the  general  practice  upon  which 
"  land  has  been  bought  and  sold  for  a  considerable  time, 
"  but  also  to  authorities  which  are  said  to  be  clear  and 
"  distinct  upon  the  matter.  So  far,  however,  from  that 
"  distinction  being  one  which  was  laid  down  for  the  first 
"  time  by,  and  which  is  to  be  attributed  to,  Lord  Westbury 
"  in  Suffield  t.  Brotvn,^  it  appears  to  me  that  it  has  existed 
"  almost  as  far  back  as  we  can  trace  the  law  upon  the 
"  subject ;  and  I  think  it  right,  as  the  case  is  one  of 
"  considerable  importance,  not  merely  as  regards  the 
I  4De  J.  &S.  185. 
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"  parties,  but  as  regards  vendors  and  purchasers  of  land 
"  generally,  tliat  I  should  go  with  some  little  particularity 
"  into  what  I  may  term  the  leading  cases  upon  the 
"  subject."  His  lordship  then  goes  on  to  cite  Palmer  v. 
Fletcher^  Nicholas  v.  Chamberlain,^  Tenant  v.  GoMunn^ 
Swansborough  v.  Coventry,'''  Cox  v.  Mathews,^  and  Compton 
V.  Richards,^  as  authorities  for  the  principles  of  law  stated 
at  the  begianing  of  his  judgment,  and  continues :  "I  now 
"  come  to  Pyer  v.  Carter,^  which  seems  to  break  the 
"  hitherto  unbroken  current  of  authority  upon  this  point, 
"  and  there  can  be  no  doubt  that  Sir  Henry  Jackson  is 
"  justified  in  saying,  that  if  that  case  is  right,  this  appeal 
"  ought  to  be  allowed.  That  was  a  ease  of  a  somewhat 
"  special  character.  A  house  was  conveyed  to  the  defen- 
"  dant  by  a  person  who  was  the  owner  of  that  house,  and 
"  also  of  the  house  which  was  subsequently  conveyed  to 
"  the  plaintiff ;  and  there  had  been,  during  the  unity  of 
"  the  ownership,  the  enjoyment  of  the  easement  of  a  spout 
"  which  extended  from  the  defendant's  premises  over  the 
"  plaintiff's  premises,  and  by  which  water  was  conveyed  on 
"  to  the  latter.  But  it  is  material  to  observe  that  the 
"  water,  when  it  came  on  to  what  was  subsequently  the 
"  plaintiff's  premises,  was  conveyed  into  a  drain  on  the 
"  plaintiff's  premises,  which  drain  passed  through  the 
"  defendant's  premises,  and  in  that  way  went  out  into  the 
"  common  sewer.  Subsequently,  the  house  over  which 
"  this  easement  existed,  was  conveyed  to  the  plaintiff,  and 
"  upon  an  obstruction  of  the  drains  in  the  defendant's 
"  house,  which,  be  it  observed,  immediately  caused  a 
"  flooding  of  the  plaintiff's  house  by  the  very  water 
"  coming  from  the  defendant's  house,  the  plaintiff  brought 
"  his  action;  and  it  was  held  there  that  the  plaintiff  was 
"  entitled  to  maintain  his  action,  and  that  upon  the 
"  original  conveyance  to  the  defendant,  there  was  a  reser- 

1  1  Lev.  122.  =  1  Vent.  237. 

2  Cro.  Jao.  121.  "  1  Price,  27. 

3  2  Ld.  Eaym.  1089,  1093.  '  1  H.  &  N.  916. 
^  9  Bing.  305. 
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"  vation  to  the  grantor  of  the  right  to  carry  away  this 
"  water  which  came  from  the  defendant's  premises  hy  the 
-'  medium  of  the  drain,  which  also  went  through  his 
"  premises.  Though  those  circumstances  were  special  in 
"  their  character,  there  is  no  douht  that  the  principles  laid 
"  down  by  the  Court  of  Exchequer  were  as  wide  as 
"  possibly  could  be.  That  Court  laid  down  that  there  was 
"  no  distinction  between  implied  reservation  and  implied 
"  grant ;  and  this,  as  it  appears  to  me,  broke  the  hitherto 
"  unbroken  current  of  authority  upon  this  subject." 

His  lordship  then  states  that  the  principles  of  law  laid 
down  in  Pyer  v.  Carter  were  distinctly  overruled  in  Whiie 
V.  Sass,^  and  cites  with  approval  the  judgment  of  Lord 
Westbury  in  Suffield  v.  Broicn  as  stated  on  a  former  page.^ 
"  But,"  he  continues,  "  Suffield  v.  Broivn^  has  been  con- 
"  firmed  by  an  equally  high  authority,  for,  in  Crossley  and 
"  Sons  V.  Lightoicler^  Lord  Chelmsford  as  Lord  Chancellor 
"  had  to  deal  with  a  similar  question,  and  he  there  says  : 
"  '  Lord  "Westbury,  however,  in  the  case  of  SuffiM  v. 
"  '  Brotvn,  refused  to  accept  the  case  of  Pyer  v.  Carter'^ 
"  '  as  an  authority,  and  said :  "  It  seems  to  be  more 
"  '  reasonable  and  just  to  hold  that  if  the  grantor  intends 
"  *  to  reserve  any  right  over  the  property  granted,  it  is  his 
"  '  duty  to  reserve  it  expressly  in  the  grant,  rather  than  to 
"  '  limit  and  cut  down  the  operation  of  a  plain  grant  (which 
"  '  is  not  pretended  to  be  otherwise  than  in  conformity  with 
"  '  the  contract  between  the  parties),  by  the  fiction  of  an 
"  '  implied  reservation."  I  entirely  agree  with  this  view. 
"  '  It  appears  to  me  to  be  an  immaterial  circumstance  that 
" '  the  easement  should  be  apparent  and  continuous,  for 
" '  non  constat  that  the  grantor  does  not  intend  to  re- 
linquish it  unless  he  shows  the  contrary  by  expressly 
reserving  it.  The  argument  of  the  defendants  would 
"  *  make,  in  every  case  of  this  kind,  an  implied  reservation 

1  7  H.  &  N.  722.  "  L.  R.,  2  Ch.  478. 

2  4  De  J.  &  S.  185,  ante,  p.  219  *  1  H.  &  N.  916. 
et  seq. 

c.  Q 
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"  '  by  law  ;  and  yet  the  law  will  not  reserve  anything  out 
"  '  of  a  grant  in  favour  of  a  grantor,  except  in  case  of 
"  '  necessity.'  Now  the  only  case  in  the  Court  of  Appeal 
"  which  is  suggested  as  being  contrary  to  this  high 
"  authority  of  two  Lord  Chancellors  is  Watts  v.  Kelson,'^ 
"  and  no  doubt  there  are  observations  of  Lord  Justice 
"  Mellish  to  the  eiiect  that  the  order  of  conveyance  in 
"  point  of  date  is  immaterial,  that  Pi/er  v.  Carter'^  is  good 
"  sense  and  good  law,  and  that  most  of  the  common  law 
"  judges  have  not  approved  of  Lord  "Westbury's  observa- 
"  tions.  But,  putting  aside  for  the  moment  that  this  was 
"  a  mere  dictum  of  the  Lord  Justice  during  the  argument, 
"  I  must  observe  that  this  is  not  exactly  so,  as  in  W7nte  v. 
"  Bass,^  the  judges  of  the  Court  of  Exchequer  had  dis- 
"  tinctly,  as  regards  the  reasoning  of  Pi/er  v.  Carter, 
"  overruled  that  case.  No  doubt,  also.  Lord  Justice 
"  James  says,  '  I  am  satisfied  with  the  decision  in  Pper 
"  V.  Carter.'  But  in  the  considered  judgment  of  the 
"  Court,  when,  if  it  had  been  intended  to  say  that 
"  Suffield  V.  Broicn^  was  not  law,  one  would  have 
"  thought  there  would  have  been  something  distinct  upon 
"  the  point,  there  is  not  one  word  to  the  effect  of  that 
"  which  had  been  said  by  the  Lords  Justices  during  the 
"  argument.  All  that  is  said  about  it  is  this :  Lord 
"  Justice  Mellish,  who  delivered  the  judgment,  after 
"  referring  to  Nicholas  v.  Chatnberlain^  said,  '  This  case 
"  '  has  always  been  cited  with  approval,  and  is  identical  not 
"  '  only  in  principle,  but  in  its  actual  facts  with  the  case 
"  '  now  before  us.  It  was  expressly  approved  of  by  Lord 
"  '  Westbury  in  Suffield  v.  Proivn,^  where,  though  he  ob- 
"  '  jected  to  the  decision  in  Pi/er  v.  Carter,''  in  which  it 
"  '  was  held  that  a  right  to  an  existent  continuous  apparent 
"  '  easement  was  impliedly  reserved  in  the  conveyance  by 
"  '  the  owner  of  two  houses  in  the  alleged  servient  houses, 

1  L.R.,  6  Ch.  166,  174.  =  Cro.  Jac.  121. 

2  1H.  &N.  916.  0  4De  J.  &S.  185. 

3  7H.  &N.  722.  '  IH.  &N.  916. 
«  4  De  J.  &  S.  185. 


Digitized  by  Microsoft® 


EASEMENTS   OF    WATER,    HOW   ACQUIRED.  227 

"  '  yet  he  seems  to  agree  that  the  right  to  such  an  easement 
"  '  would  pass  by  implied  grant  where  the  dominant  tene- 
"  '  ment  is  conveyed  first ;'  and  that  is  what  the  Court  of 
"  Appeal  had  to  decide  in  Watts  v.  Kelson.^  Therefore 
"  Watts  V.  Kelson  is  no  authority  to  justify  us  in  over- 
"  ruling  Suffield  v.  Brown, — still  less  for  overruling  it, 
"  supported  as  it  is  by  the  case  of  Crossleij  and  Sons  v. 
"  Lightoioler}  Thus,  then,  as  it  appears  to  me,  stand  the 
"  principal  authorities  on  the  general  rules  of  law  which  I 
"  stated  at  the  commencement  of  this  judgment."  The 
Lord  Justice  then  notices  a  number  of  other  cases'  which 
were  cited  to  illustrate  the  exceptions  to  the  second 
general  rule  laid  down  by  hiTn  at  the  commencement  of 
his  judgment — viz.,  ways  of  necessity — and  continues  : 
"  These  cases  in  no  way  support  the  proposition  for  which 
"  the  appellant  in  this  case  contends ;  but,  on  the  con- 
"  trary,  support  the  propositions  that  in  the  case  of  a 
"  grant  you  may  imply  a  grant  of  such  contiauous  and 
"  apparent  easements,  or  such  easements  as  are  necessary 
"  to  the  reasonable  enjoyment  of  the  property  conveyed, 
"  and  have,  in  fact,  been  enjoyed  during  the  unity  of 
"  ownership ;  but  that,  with  the  exception  which  I  have 
"  referred  to  of  easements  of  necessity,  you  cannot  imply 
"  a  similar  reservation  ia  favour  of  the  grantor  of  land. 
"  Upon  the  question  whether  there  is  any  other  exception, 
"  I  must  refer  both  to  Pyer  v.  Carter*  and  to  Richards  v. 
"  Rose  ;^  and,  although  it  is  quite  unnecessary  for  us  to 
"  decide  the  point,  it  seems  to  me  that  there  is  a  possible 
"  way  in  which  these  cases  can  be  supported  without  in 
"  any  way  departing  from  the  general  maxims  upon 
"  which  we  base  our  judgment  ia  this  case.  I  have 
"  already  pointed  to  the  special  circumstances  in  Pyer  v. 

1  L.  E.,6  Ch.  166.  Button    v.    Taylor,    Lutw.    1487; 

"  L.  B.,  2  Ch.  478.  Davies  v.  Sear,  L.  E,.,  7  Eq.  427, 

3  Pennington  v.  Galland,  9  Ex.  1,  431. 

12 ;   Clark  v.  Cogge,  Cro.  Jac.  170;  *  1  H.  cfe  N.  916. 

Staple  v.  Saydon,  6  Mod.  1 ;   Chi-  ^  9  Ex.  218. 
Chester  v.  Lethiridge,  Willes,  72,  n.; 

Q   2 
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What  words 
necessary  to 
pass  an  ease- 
ment not  of 
necessity. 


"  Carter,  and  I  cannot  see  that  there  is  anything  un- 
"  reasonable  ia  supposing  that  in  such  a  case,  where  the 
"  defendant  under  his  grant  is  to  take  this  easement 
"  which  had  heen  enjoyed  during  the  unity  of  ownership, 
"  of  pouring  his  water  upon  the  grantor's  land,  he  should 
"  also  be  held  to  take  it,  subject  to  the  reciprocal  and 
"  mutual  easement  by  which  that  very  same  water  was 
"  carried  into  the  drain  on  that  land,  and  then  back 
"  through  the  land  of  the  person  from  whose  land  the 
"  water  came.  It  seems  to  me  to  be  consistent  with  reason 
"  and  common  sense  that  these  reciprocal  easements 
"  should  be  implied ;  and,  although  it  is  not  necessary  to 
"  decide  the  point,  it  seems  to  me  worthy  of  consideration 
"  ia  any  after  case,  if  the  question  whether  Pyer  v.  Carter 
"  is  right  or  wrong  comes  for  discussion,  to  consider  that 
"  point.  Richards  v.  Rose,  although  not  identically  open 
"  to  exactly  the  same  reasoning  as  would  apply  to  Pyer  v. 
"  Carter,  still  appears  to  me  to  be  open  to  analogous 
"  reasoning.  Two  houses  had  existed  for  some  time,  each 
"  supporting  the  other.  Is  there  anything  unreasonable 
"  — is  there  not,  on  the  contrary,  something  very  reason- 
"  able — to  suppose  in  that  case  that  the  man  who  takes  a 
"  grant  of  the  house  first,  and  takes  it  with  the  right  of 
"  support  from  that  adjoining  house,  should  also  give  to 
"  that  adjoining  house  a  reciprocal  right  of  support  from 
."his  own?"  His  lordship  concludes  his  judgment  by 
referriag  again  to  the  case  of  Swanshorough^.  Coventry}  and 
by  holding  that  in  the  present  case  the  fact  that  the  two 
tenements,  though  not  sold  together,  were  put  up  at  an 
auction  together  as  part  and  parcel  of  one  sale,  could  not 
affect  the  question. 

With  regard  to  what  words  are  necessary  in  a  convey- 
ance to  pass  an  easement  not  necessary  to  the  enjoyment  of 
the  tenement  granted,  it  has  been  held  that  general  words, 
such  as  "  appertaining,"  "  belonging,"  &c.,  are  insufficient 
on  the  severance  of  tenements  to  pass  such  rights  as  ways, 
commons,  &c. ;  but  in  the  case  of  Wardle  v.  Brocklehurst,  it 

'  9  Bing.  305. 
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was  held  that,  by  the  grant  of  a  farm  with  the  usual  words 
"  with  all  watercourses  used,  occupied,  or  enjoyed  with 
"  the  premises,"  the  benefit  of  a  culvert,  and  a  stream  of 
water  running  through  the  lands  of  the  vendor  to  the  farm 
granted,  passed ;  and  Lord  Campbell  says,  "  The  land 
"  must  be  taken  to  be  conveyed  in  the  state  in  which  it 
"  then  was,  that  is,  we  must  take  it  that  the  culvert  so 
"  bringing  down  the  water  and  all  the  watercourses  are 
"  granted,  not  only  those  which  belong  and  appertaia  to 
"  the  premises,  but  also  those  which  were  used  and  enjoyed 
"  therewith."  This  judgment  was  affirmed  in  the  Ex- 
chequer Chamber,  and  it  was  held  that  the  defendant  was 
entitled  to  use  the  water,  not  only  for  the  farm  which  was 
sold  to  him,  but  for  a  manufactory  which  he  possessed 
beyond.i 

It  should  be  here  noticed  that  the  maxim  of  law  is,  that  Secondary 
whosoever  grants  a  thing,  is  supposed  also  tacitly  to  ^^^^™®^  ^■ 
grant  that  without  which  the  grant  would  be  of  no  efEect;^ 
and  that  consequently,  upon  the  grant  of  an  easement,  all 
such  secondary  easements  as  are  essential  for  its  full 
enjoyment  will  pass  also  without  further  words  of  grant.^ 
Thus,  where  there  is  an  easement  of  watercourse  over 
another's  land,  there  is  an  implied  right  of  going  on  that 
land  to  clear  and  repair  it,  and,  where  there  is  a  right 
of  drawing  water,  this  includes  the  right  of  going  and 
returning  over  the  servient  owner's  land.*  In  executing 
works  necessary  for  the  enjoyment  of  the  easement, 
nothing  of  course  must  be  done  to  alter  the  accustomed 
mode  of  enjoyment  in  such  a  manner  as  to  impose  a 
greater  burden  on  the  servient  tenement.     Such  secondary 


'1    E.   &   E.    1058;     see    also  121;  Sinchclife  y.  JSctrl  of  Kiimoul, 

Watts  V.  Kelson,  L.  E.,  6  Cli.  175.  5  Bing.  N.  C.  1 ;  see  also  Pyer  v. 

2  11  Kep.  52;  AngeU,  p.  278.  Carter,  1  H.  &  N.  916;  jPearson  t. 

'  See  Gale,  p.  549.  Spencer,  3  B.  &  S.  761 ;    Dodd  v. 

*  Brown  v.  Best,   1  Wils.   174;  Burchell,    1    H.    &   C.    113;     and 

Bracton,  lib.  4,  ff.  232  a,  233  a  ;  American  cases  in  Angell,  ch.  6. 
Nicholas  v.  Chamberlain,  Cro.  Jao. 
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No  alteration 
can  be  made 
in  an  ease- 
ment increas- 
ing the 
restriction. 


easements,  forming  in  most  cases  one  entire  right  with  the 
principal  easement,  cease  also  on  its  extinction.'^ 

As  every  easement  is  a  restriction  upon  the  rights  of 
property  of  the  owner  of  the  servient  tenement,  no  altera- 
tion can  be  made  in  the  mode  of  enjoyment  by  the  owner 
of  the  dominant  heritage,  the  effect  of  which  will  be  to 
increase  such  restriction.  Supposing  no  grant  to  exist, 
the  right  must  be  limited  by  the  amount  of  enjoyment 
proved  to  have  been  had;^  but  a  mere  alteration  in  the 
mode  of  enjoyment,  whereby  no  injury  is  caused  to  the 
servient  heritage,  will  not  destroy  the  right.' 


By  prescrip- 
tion. 


Prescription 
at  common 
law. 


The  existence*  of  the  evidence  necessary  to  prove  an 
actual  grant  of  a  special  right  to  a  watercoxirse,  may  be 
inferred  from  a  long  use  and  enjoyment  without  interrup- 
tion. It  is  laid  down  in  Bracton,*  that  all  incorporeal 
rights  or  services  may  be  acquired  by  acquiescence  and 
use,  and  lost  by  neglect  and  disuse.  Indeed,  all  the  writers 
upon  the  common  law  of  England,  as  well  as  the  civilians, 
have  recognized  the  principle,  that  a  right  to  any  incor- 
poreal hereditament  may  be  acquired  by  lapse  of  time. 
This  mode  of  acquisition  has  been  by  both  denominated 
prescription,  which  they  say  is  founded  on  usage, — longa, 
continua,  et  pacifica.  They  also  state  that  every  prescription 
supposes  a  grant  once  made  and  afterwards  lost ;  and  that, 
therefore,  nothing  can  be  claimed  by  prescription  ^  which 
in  its  nature  could  not  have  been  granted. 

Prescription  may  be  defined  as  "  a  title  acquired  by 
possession  had  during  the  time  and  in  the  manner  fixed  by 
law."'     By  common  law  an  enjoyment  to  confer  a  title 


1  Civil  Law,  L.  17,  ff.  quemad. 
serv.  amit. ;  Feter  v.  Daniel,  5  C.  B. 
563 ;  Beeston  t.  Weate,  5  E.  &  B. 
986. 

^  See  Cawlnvell  v.  Russell,  26  L. 
J.,  Ex.  34. 

^  ZttttrelVs  case,  i  Rep.  86 ;  Sail 
Y.  Swift,  6  Scott,  167 ;  4  Bing.  N. 
C.  381. 

*  Ang-ell    on    "Watercourses,    p. 


351. 

^  Lib.  i,  xxxviii,  sect.  3. 

^  Garlyon  v.  Lovering,  1  H.  &  N. 
784;  Rochdale  Co.  v.  Radcliffe,  18 
Q.  B.  287 ;  see  also  Ivimey  v. 
Stodcer,  L.  K.,  1  Ch.  396. 

'  Gale,  151;  Co.  Litt.  113  b; 
see  also  the  judgment  of  Cookbum, 

C.  J.,  in  Angus  v.  Dalton,  3  Q.  B. 

D.  100,  where  an  elaborate  history 
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to  an  easement  must  have  continued  during  a  period 
co-extensive  with  the  memory  of  man,  or,  in  legal  phrase, 
"  during  time  whereof  the  memory  of  man  runneth  not  to 
"  the  contrary."  "  The  time  of  memory,"  says  Blackstone, 
"  has  long  ago  been  used  and  ascertained  by  the  law  to 
"  commence  from  the  reign  of  Eio.  I."  The  extreme 
difficulty  of  giving  proof  of  enjoyment  for  so  long  a 
period  was  lessened  by  its  being  held  that  evidence  of 
enjoyment,  during  a  shorter  time,  raised  a  presumption 
that  such  enjoyment  had  existed  for  the  necessary  period. 
Where,  however,  the  actual  origin  of  the  enjoyment 
was  shown  to  have  been  of  more  recent  date  than  the 
prescription,  the  right  in  earlier  cases  was  held  to  be 
defeated.^ 

To  obviate  the  inconvenience,  which  must  have  arisen  By  lost  grant. 
from  allowing  long  enjoyment  to  be  defeated  merely 
by  showing  that  the  origin  of  the  right  was  subsequent 
to  the  reign  of  Eic.  I.,  the  Courts  introduced  a  new  title 
by  the  presumption  of  a  grant  made  and  lost  in  modern 
times.^  According  to  this  doctrine,  from  evidence  of 
enjoyment  of  from  twenty  to  sixty  years,'  a  jury  were  at 
liberty  to  presume  a  grant  of  the  right  claimed,  although 
the  origin  of  the  right  was  shown  to  be  more  recent  than- 
the  time  of  legal  memory.*  Such  a  presumption  might  be 
rebutted  ;^  but  on  the  recommendation  of  a  judge  that  the 
evidence  warranted  the  presumption  of  a  grant,  a  jury  were 
bound  to  find  that  such  had  existed." 


of  the  origin  of  the  doctrine  of  pre-  Nott,  ib.  214  ;  Lady  Dartmouth  v. 

scription  is  giTen;  and  same  case  Roberts,  16  East,  334;  Soleroft  t. 

on  appeal,  4  Q.  B.  D.  462.  Keel,  1  Bos.  &  Pul.  400 ;  Lovett  v. 

^  Gale,   p.   156  ;    see  Jenkins  v.  Wilson,   3   Bing.    115  ;    Codling   v. 

Survey,  1  Or.  M.  &  E.  894 ;  Bury  Johnson,   9  B.  &  C.  933 ;    see  per 

T.  tope,  Cro.  Eliz.  118.  Cockbum,  C.  J.,  in  Angus  v.  Dal- 

2  Gale,  p.  159.  ton,  3  Q.  B.  D.  100. 

3  See  Rolls  V.   Whyte,  L.  R.,  3  *  See  per  Cockbum,  C.  J.,  in 
Q.  B.  303.  Angus  v.  Dalton,  3  Q.  B.  D.  100. 

*  Keymer  v.   Summers,   cited   in  ^  Per  Alderson,  B.,  in  Jenkins  v. 

Read  y.  Brookman,  3  T.  R.   157  ;  Harvey,   1   0.  M.  &    E.   895  ;  per 

Bull.  N.  P.  74;  Campbell  Y.  Wilson,  Parke,  B.,  in  Bright  v.  Walker,  I 

3  East,  294 ;  see  also  Mayor  of  Bidl  C.  M.  &  R.  217. 
v.  Horner,  Cowp.  102 ;  Eldridge  v. 
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The  Prescrip-      The   statute  2  8f  3   Will.  IV.  c.  71,  commonly  called 
tion  Act.         ^^g  Prescription  Act,  was  intended  further  to  accomplish 
this  object,  by  shortening,  in  effect,  the  period  of  prescrip- 
tion, and  making  that  possession  a  bar  or  title  of  itself, 
which  was  so  before  only  by  the  intervention  of  a  jury.^ 

The  provisions  of  this  Act,  so  far  as  they  relate  to  the 
easement  of  watercourse,  are  as  follows : — By  sect.  2,  it  is 
enacted,  "  That  no  claim  which  may  be  lawfully  made  at 
"  the  common  law,  by  custom,  prescription,  or  grant,  to 
"  any  way  or  other  easement,  or  to  any  watercourse,^  or 
"  the  use  of  any  water ,^  to  be  enjoyed  or  derived  upon, 
"  over,  or  from  any  land  or  water  of  our  said  Lord  the 
"  King,  his  heirs  or  successors,  or  being  parcel  of  the 
"  Duchy  of  Lancaster,  or  of  the  Duchy  of  Cornwall,  or 
"  being  the  property  of  any  ecclesiastical  or  lay  person,  or 
"  body  corporate,  when  such  way  or  other  matter  as 
"  herein  last  before  mentioned  shall  have  been  actually 
"  enjoyed  by  any  person  claiming  right  *  thereto,  without 
"  interruption  for  the  fuU  period  of  twenty  years,  shall  be 
"  defeated  or  destroyed  by  showing  only  that  such  way  or 
"  other  matter  was  first  enjoyed  at  any  time  prior  to  such 
"  period  of  twenty  years ;  but  nevertheless,  such  claim 
"  may  be  defeated  in  any  other  way  by  which  the  same  is 
"  now  liable  to  be  defeated ;  ^   and  where  such  way  or 

'  Bright  v.  Walker,  1  C.  M.  &  R.  water     diverted,     -wHcli     ■would 

217,  per  Parke,  B.  otherwise  have  come  to  plaintifl's 

*  A  claim  to  adulterate  the  water  land,  is  a  claim  to  a  watercourse 

of  a  natural  stream  is  a  claim  to  a  imder  2  &  3  "WOl.  IV.  u.  71;  Mason 

watercourse  within   this   section  ;  v.  Shrewsbury  Sail.  Co.,  L.  E,.,   6 

Wright  Y.  Williams,  1  M.  &  W.  77;  Q.  B.  578.     A  claim  to  the  waste 

Carlyon  v.  Levering,  1  H.  &  N.  797.  water  allowed  to  pass  from  a  canal 

'  A  claim  of  right  to  go  on  any  is    not    a  claim  to  a  watercourse 

man's  close,  and  take  water  from  under  the  Prescription  Act ;    Staf- 

a   spring   there,   is   an   easement;  fordshire  Canal  v.  Birmingham,  L. 

Race    V.    Ward,   4   E.   &  B.    702 ;  E.,   1^  H.  L.  254.     A  claim  to  a 

Manning  v.    Wasdale,  5   A.   &  E.  weir  in  a  non-navigable  river  is 

764  ;   Constable  v.  Nicholson,   14  C.  within  the  Act ;   Eolle  v.    Whyte, 

B.,  N.   S.   230.     A  right  to  keep  L.  R.,   3  Q.  B.  286;   LeconJieldY. 

an  opening  from  an  ancient  ditch  Lonsdale,  L.  R.,  5  C.  P.  657. 

into  a  stream  closed,  can  be  estab-  *  See  Tickle  v.  Brown,  4  A.  &  E. 

Ushed  by  twenty  years'  uninter-  369. 

rupted  user ;    Drdwitt  v.  Shear d,  7  *  As  to  this,  see  Gale  on  Ease- 

C.  &   P.  465.     A  claim  to  have  ments,  p.  171,  n.  (^). 
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"  other  matter  as  herein  last  before  mentioned  shaR  have 
"  been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty 
"  yearSji  the  right  thereto  shall  be  deemed  absolute  and 
"  indefeasible,  unless  it  shall  appear  that  the  same  was 
"  enjoyed  by  some  consent  or  agreement  expressly  given 
"  or  made  for  that  purpose  by  deed  or  writing." 

By  sect.  4,  it  is  provided,  that  each  of  the  respective 
periods  before  mentioned  are  to  be  deemed  and  taken  to  be 
the  period  next  before  some  suit  or  action  in  which  the 
right  is  disputed,  and  that  no  act  is  to  be  deemed  an 
interruption,  unless  the  same  shall  have  been  submitted  to 
or  acquiesced  in  for  one  year  after  notice  given. 

Sect.  5  provides  that,  in  pleading,  it  shall  be  sufficient 
to  claim  the  enjoyment  as  of  right. 

Sect.  6  provides  that  no  presumption  shall  be  allowed  in 
favour  of  any  claim,  upon  proof  of  enjoyment  for  less  than 
the  number  of  years  provided  by  the  Act.^ 

Sect.  7  provides  that  the  time  during  which  any  person 
otherwise  capable  of  resisting  any  claim,  shaU.  be  infant, 
idiot,  non  compos  mentis,  feme  covert,  or  tenant  for  life,  or 
during  which  any  action  shall  have  been  diligently  prose- 
cuted, until  abated  by  the  death  of  the  party  or  parties, 

'  JnMason-v.  Shrewsbury  Railway  Court  held,  that  there  being  no 
(L.  E.,  6  Q.  B.  578),  a  canal  com-  obligation  imposed  on  the  canal 
pany  before  1800,  imder  powers  of  company  to  continue  the  diversion 
an  Act  of  Parliament,  diverted  to  of  the  water,  plaintiff  had  no 
the  canal  a  great  part  of  the  water  right  of  action.  By  Blackburn 
of  a  brook  which  flowed  through  and  Hannen,  JJ.,  on  the  ground 
plaintifi's  land.  The  rest  of  the  that,  though  the  claim  to  have  the 
water  continued  to  flow  as  before.  water  diverted  was  a  claim  to  a 
In  1847,  defendants,  under  an  Act  watercourse  under  the  Presorip- 
of  Parliament,  bought  and  disoou-  tion  Act,  yet  the  enjoyment  was 
tiuued  the  canal.  In  1864,  defen-  not  of  right,  and  therefore, 
dants  restored,  by  means  of  a  cut,  though  of  more  than  forty  years, 
the  water  which  had  been  diverted  it  conferred  no  right  on  the  plain- 
to  the  brook.  In  1865  they  sold  tiff.  By  Cockbum,  C.  J.,  on  the 
the  part  of  the  canal  on  which  ground  that  plaintiif,  the  owner  of 
was  the  cut.  The  bed  of  the  the  servient  tenement,  could  ac- 
brook,  owing  to  the  diminished  quire  no  right  against  the  owner 
scour  from  1800  to  1853,  had  of  the  dominant  tenement.  See 
become  silted  up  so  as  not  to  be  also  National  Manure  Co.  v.  Donald, 
sufficient  to  carry  off  the  water  in  4  H.  &  N.  8. 

extraordinary    floods.      In     1866,  ^  £M«or  v. -BanceW,  6  Jur. ,  N.  S. 

such   a    flood    occurred,  and    da-  1233. 
maged     plaintiff's     lands.      The 
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shall  be  excluded  from  the  computation  of  the  periods 
hereinbefore  mentioned,  except  in  cases  where  the  right  or 
claim  is  hereby  declared  to  be  absolute  and  indefeasible. 

By  sect.  8,  it  is  provided,  that  where  any  land  or  water, 
upon,  over,  or  from  which  any  such  way  or  convenient 
watercourse  or  use  of  water  shall  have  been  or  shall  be 
enjoyed,  is  held  for  life  or  any  term  beyond  three  years, 
the  time  of  the  enjoyment  of  any  such  way  or  other 
matter  during  the  continuance  of  such  term,  shall  be 
excluded  in  the  computation  of  the  said  period  of  forty 
years  ;  provided  the  reversioner  contests  the  claim  within 
three  years  after  the  lease  expires.^ 

The  Presorip-      The  common  law  as  to  the  acquisition  of  easements  has 
not  supersede  ^ot  been  Superseded  by  the  Prescription  Act,  although  it 
the  ooimnon     ]^^q  given  some  increased  facilities  to  a  party  claiming  an 
easement.     He  may  proceed  on  election,  either  under  the 
statute,  or  according  to  the  common  law,  or  both.^    "Where 
he  proceeds  under  the   statute,  no   presumption   can  be 
founded  upon  an  enjoyment  for  a  shorter  period  than  that 
which  is  applicable  under  the  act  to  the  case  in  question  ; ' 
whereas,  at  common  law,  a  shorter  time,  if  aided  by  con- 
firmatory evidence,  has  been  held  sufficient  to  support  a 
verdict.* 
By  and  As  the  right  to  an  easement  can  only  exist  in  respect  of 

claims  by  ""^  ^  tenement,  the  continued  user  by  which  the  easement  is 

prescription     to  be  acquired  must  be  by  the  person  in  possession''  of,  or 
may  be  made. 

1  See  Mr.  Gale's  explanation  of  10  Ch.  283. 
this  section,   p.   184;  and   Wright  ^  Jlnnorv.£arwell,  6  Jur.,  N.  S. 

v.  Williams,  1  M.  &  W.  77 ;  Onli/  1233. 

V.    Gardiner,    4    M.   &    W.    496 ;  *  Per     Lord     EUenborough   in 

Bichards  v.  Frtj,   7  A.  &  E.   698 ;  Beaky  v.  Shaw,   6  East,  215  ;  per 

Jones  T.  Price,  3  Bing.   N.  C.  52  ;  Chambre,  J.,  in   Woodyer  r.  Sad- 

Pallc    V.   Simmer,    18    Q.  B.   568  ;  den,  5  Taunt.  125  ;  and  see  Reg.  t. 

Clatjton  V.  Corby,  2  Q.  B.  813 ;  Pye  Petrie,  4  E.  &  B.  737. 
V.  Mumford,  11  Q.  B.  675.  ^  gee  Gaved  v.  Martyn,  19  C.  B., 

«  Gale,  p.  165  ;  Phear,  Rights  N.  S.  732,  where   the   lessee   or 

of    Water,    p.    79 ;     Warrick    v.  licensee  of    the  right  of    digging 

Queen'' s  College,  L.  E,.,  6  Ch.  728  ;  clay,   was  held  to  have  sufficient 

Ladyman  v.  Grave,  L.   R.,   6  Ch.  interest  in  the  soil  to  claim  a  pre- 

764,  n. ;  Aynsley  v.  Glover,  L.  E..,  soriptive  right  to  the  flow  of  water 
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claiming  under  the  owner  of,  the  dominant  tenement ;  and 
as  such  user  is  evidence  of  a  previous  grant,  and  as  the 
right  claimed  is  in  its  nature  not  of  a  temporary  kind,  hut 
one  which  permanently  affects  the  rights  of  property  in 
the  servient  tenement,  it  follows  that  such  grant  can  only 
have  heen  legally  made  by  a  party  capable  of  imposing 
such  a  permanent  burthen  upon  the  property,  i.e.  the 
owner  of  an  estate  of  inheritance,^  and,  therefore,  m.  order 
that  such  user  may  confer  an  easement,  the  owner  of  the 
servient  inheritance  must  have  known  that  the  easement 
was  enjoyed,  and  also  have  been  in  a  situation  to  interfere 
with  and  obstruct  its  exercise,  had  he  been  so  disposed ; 
his  abstaining  from  interference  will  then  be  construed  as 
an  acquiescence,^ — contra  non  volentem  agere  non  ciirrit  prce- 
scriptio.^ 

As  by  the  common  law,  the  title  to  an  easement  is  from  No  easement 
a  presumed  grant  by  the  owner  of  the  servient  tenement,  ^f^ed  when 
and  as  only  such  easements  can  be  claimed  by  the  Prescrip-  t^e  servient 
tion  Act  as  could  be  lawfully  claimed  at  common  law,  by  under  a  dis- 
custom,  prescription,  or  grant,  no  claim  can  be  founded  by  ^^^^ty  *° 
long  user  to   any  easement  which  the  servient  owner  is 
under  a  legal  or  physical  disability  to  grant.     Thus,  in 
the  case  of  Chasemore  v.  Richards,'^  where  the  action  was 
for  intercepting  percolating  water,  the  House  of  Lords 
held  that  as  no  grant  could  have  been  made  of  such  per- 
colating water,  length  of  time  could  raise  no  presumption 
of  such  a  grant. 

So,  in  The  Staffordshire  Canal  v.  Birmingham  Canal,^ 
where  a  prescriptive  claim,  by  user  of  forty  years,  was  set 
up  to  a  use  of  water  which  a  canal  company  was  not  em- 
powered to  make  by  their  Act,  Lord  Chelmsford,  L.  C, 
says,  "  To  impose  such  a  servitude  upon  the  water  in  their 

under  3  &  4  Will.  IV.  o.  71  ;  see  667. 

Ivirmy    v.   Stoclcer,  L.   E.,    1    Ch.  '  Gale,  p.  189. 

396.  «  7  H.  L.  C.  349. 

1  Daniel  v.  North,  11  East,  372  ;  =  l.  K.,  1  H.  L.  254  ;  Rochdale 

see  Phear,  Eights  of  Water,  pp.  Canal  t.  RadcUffe,  18   Q.   B.  287  ; 

80,    85  ;    1  Wms.  Saund.   346  ;    2  National  Manure  Co.  v.  Donald,  4 

Wils.  258.                                -  H.   &  N.   8  ;     see  also  Elhi-ell  v. 

-  Gray  v.  Bond,  2  Brod.  &  Bing.  Birmingham  Canal,  3  H.  L.  812. 
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"  canal  as  that  contended  for  by  the  appellants,  would 
"  have  been  ultra  vires  of  the  respondents,  and  consequently 
"  length  of  user  could  never  confer  an  indefeasible  claim 
"  upon  appellants  under  the  Prescription  Act,  as  no  grant 
"  of  the  use  of  the  water  could  have  been  lawfully  made 
"  by  the  respondents." 

So,  in  The  Rochdale  Canal  v.  Radcliffe^  the  owners  of 
land  within  twenty  yards  of  a  canal  were  empowered  by 
statute  34  Geo.  III.  c.  78,  to  take  water  from  the  canal 
for  the  sole  purpose  of  condensing  steam  for  their  engines, 
such  water  to  be  returned  to  the  canal  (allowing  for  in- 
evitable waste)  so  that  no  obstruction  should  accrue  to  the 
navigation,  the  surplus  water  to  go  to  the  Bridgwater  Canal. 
The  company  sued  the  defendant  for  taking  more  water 
than  was  suiBcient  for  condensing  steam,  and  for  using  it 
for  other  purposes.  The  defendant  pleaded  a  user  as  of 
right  for  twenty  years  to  draw  oif  so  much  water  as  was 
necessary  for  other  purposes.  The  jury  found  the  twenty 
years'  user  as  of  right,  and  a  verdict  was  ordered  to  be 
entered  for  the  defendants.  On  a  motion  by  the  plaintiffs 
for  judgment,  nan  obstante  veredicto,  the  Court  of  Queen's 
Bench  held,  that  the  company  could  not,  consistently  with 
the  Acts  of  Parliament  regulating  theii-  canal,  have  granted 
the  water  for  other  purposes  than  that  permitted  by  the 
statute  34  Geo.  III.  c.  78.  That  an  actual  grant,  if 
proved,  for  the  purposes  mentioned  in  the  plea,  would 
have  been  illegal  and  no  justification,  and,  therefore,  that 
the  grant  for  such  purposes,  implied  from  twenty  years' 
user,  was  no  legal  defence. 

The  enjoyment  which,  by  length  of  time,  both  at  com- 
mon law  and  under  the  statute,  will  confer  the  right  to  an 
easement  must  be  uninterrupted,^  open,'  and  of  right, — 

by  shutting  down  a  fender,  it  was 
held  that  this  did  not  destroy  the 
right,  as  there  was  nothing  to 
prevent  a  second  easement  being 
acquired,  as  subordinate  to  one 
already  existing,  where  the  sub- 
ject-matter admitted  of  it. 

'  See  Angus  v.  Balton,  3  Q.  B. 
D.  85. 


1  18  a  B.  287. 

2  An  act  of  partial  interruption 
may  qualify  an  easement  without 
destroying  it.  Thus,  in  Molle  v. 
WhyU  (L.  B.,  3  Q.  B.  286), 
where  a  weir  was  claimed  across 
a  river  by  prescription,  and  a 
miller  on  the  banks  was  proved 
to  have  occasionally  interrupted  it 
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nec  vi,  nee  clam,  nee  precario}  Where,  therefore,  the  rlght^ 
claimed  has  been  interrupted  by  any  lawful  impediment, 
or  -where  the  easement  has,  either  from  the  mode  in  which 
the  party  enjoys  it,  or  from  the  nature  of  the  easement 
itself,  been  secret,  or  where  again  the  enjoyment  has 
originated  under  licence  or  permission  from  the  owner  of 
the  servient  tenement,  no  right  will  be  gained  by  length 
of  time.'  Under  the  statute,  however,  where  the  right  to 
a  watercourse  has  existed  for  forty  years,  it  will  not  be 
invaKdated  unless  such  licence  be  by  deed  or  writing.* 

In  order,  moreover,  to  raise  the  presumption  of  a  and  adverse. 
grant  of  an  easement  in  a  watercourse,  the  user  or 
enjoyment  must  have  been  adverse,^ — that  is,  have  inter- 
fered with  the  enjoyment  of  the  owner  of  the  servient 
tenement.  "By  usage,"  says  Cresswell,  J.,  delivering  the 
judgment  of  the  Court  in  Samjjson  v.  Hoddinot^  "(a  man) 
"  may  acquire  a  right  to  use  the  water  in  a  manner  not 
"  justified  by  his  natural  right ;  but  such  acquired  right 
"  has  no  operation  against  the  natural  right  of  a  landowner 
"  higher  up  the  stream,  imless  the  user  by  which  it  was 
"  acquired  afEects  the  use  that  he  himself  has  made  of  the 
"  stream  or  his  power  to  use  it,  so  as  to  raise  the  presump- 
"  tion  of  a  grant,  and  so  render  the  tenement  above  a 
"  servient  tenement.  If  the  user  of  the  stream  by  the 
"  plaintiff  for  irrigation  was  merely  an  exercise  of  his 
"  natural  right,  such  user,  however  long  continued,  would 
"  not  render  the  defendant's  tenement  a  servient  tene- 
"  ment,  or  in  any  way  affect  the  natural  rights  of  the 
"  defendant  to  use  the  water.  If  the  user  by  the  plaintiff 
"  was  larger  than  his  natural  rights  would  justify,  still 
"  there  is  no  evidence   of  its   affecting  the   defendant's 

1  Civ.  Law,  1,  fE.  de  serv.  1.  275;  Bright  y.  Walker,  1  C,  M.  & 
10,  fe  ;  Co.  Litt.  113  b  ;  Bracton,       B.  219  ;  Gale,  p.  209. 

lib.  2,  f.  51,  f.  52  a,  222  b.  *  2  &  3  WOl.  IV.  c.71,  s.  3;  see 

2  Angell,  p.  369 ;  see  Gaved  v.  per  Blackburn,  J.,  in  Mason  v. 
Martyn,  post,  253,  wbere  the  ques-  Shrewsbury  Railway,  L.  E.,  6  Q. 
tion   of   right    is    fully    treated ;  B.  578. 

Mason  v.  Shrewsbury  Railway,  Ii.  ^  Angell,  p.  368. 

B.,  6Q.  B.  578.  «  1  C.  B.,  N.  S.  611. 

a  See  per  Erie,  C.  J.,  17  Q.  B. 
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"  tenement,  or  tlie  natural  use  of  the  water  by  the  defen- 
"  dant,  so  as  to  render  it  a  servient  tenement.  But  if  the 
"  user  by  the  defendant  has  been  beyond  his  natural  right, 
"  it  matters  not  how  much  the  plaintiff  has  used  the  water, 
"  or  whether  he  has  used  it  at  all.  In  either  case  his 
"  right  has  been  equally  invaded,  and  the  action  is  main- 
"  tainable." 

User,  moreover,  which  is  neither  physically  capable  of 
prevention  by  the  owner  of  the  servient  tenement,  nor 
actionable,  cannot  support  an  easement  either  afSrmative 
or  negative.^ 
Claim  to  ease-  An  easement  may  also  be  claimed  by  particular  custom, 
raltom/  ^^  ™  the  inhabitants  of  a  district  to  use  a  common 
watering  place ;  and  an  action  wiU.  lie  by  an  inhabitant 
for  the  infringement  of  the  right,  without  proof  of  special 
damage.^  Thus,  in  Harrop  v.  Hirst,^  where  the  plaintiff 
had,  in  common  vsdth  the  inhabitants  of  a  particular 
district,  enjoyed  a  customary  right  at  all  times  to  take 
water  from  a  spout  in  a  highway  for  domestic  purposes, 
and  defendant,  a  riparian  owner,  stopped  the  water,  the 
Court  held  that  an  action  was  maintainable  without  any 
proof  of  special  damage,  inasmuch  as  the  act  of  defendant 
might,  if  repeated  often  enough,  without  interruption, 
furnish  evidence  in  derogation  of  the  plaintiff's  legal 
rights. 

So,  in  Race  v.  Ward,'^  and  Manning  v.  Wasdale,^  a  right  to 
go  on  another's  land  and  take  water  for  domestic  purposes, 
was  held  to  be  an  easement,  and  not  a  profit  a  prendre,  and 
so  capable  of  being  claimed  by  custom  by  the  inhabitants 
of  a  district. 

In  Carlyon  v.  Lovering,^  a  right  was  claimed  by  custom 
to  use  a  natural  stream  for  the  purpose  of  washing  ore, 

1  Sturges    v.   Bridgman,   l\   Ch.       Fineux  v.  Soveden,  Cro.  Eliz.  664. 
D.   852;    Webb  t.  Bird,  13  C.  B.,  •''  L.   R.,  i  Ex.  43;  see  Ivimey 
N.  S.  841  ;  Chasemore  v.  Richards,       v.  Stacker,  L.  E.,  1  Ch.  396. 

7  H.  L.  349  ;  see  Angtts  v.  Daltm,  ■•  4  E.  &  B.  702. 

3  Q.  B.  D.  85 ;  4  Q.  B.  D.  162.  «  5  A.  &  E.  758. 

2  Westbury   Y.  Fowell,  cited   in  «  1  H.  &  N.  784. 
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and  carrying  away  sand,  stones,  rubble,  and  other  stuff 
dislodged  and  severed  from  tbe  soil  in  working  a  mine. 
The  Court  found  the  custom  to  be  good,  and  "Watson,  B., 
in  delivering  judgment,  thus  states  the  law  with  regard  to 
customs :  "It  is  settled  that  a  custom  to  be  valid  in  law 
"  must  be  reasonable,  certain,  and  defined.  It  was  ob- 
"  jeoted  that  the  custom  pleaded  in  the  present  case  was 
"  unreasonable  and  indefinite,  as  the  exercise  of  the  cus- 
"  torn  might  go  to  the  destruction  of  the  plaintiff's  land 
"  adjoining  the  stream ;  that  there  was  no  limit  to  the 
"  user  as  to  the  times  and  extent  of  the  user.  No  doubt  if 
"  that  were  so,  the  pleas  would  be  bad ;  but  we  think  they 
"  are  not  open  to  these  objections.  The  exercise  of  the 
"  privilege  as  claimed  was  in  respect  of  working  a  mine 
"  and  winning  the  ore  where  the  stream  passed  through 
"  defendant's  land.  Thus,  the  user  is  limited  to  the 
"  necessary  working  of  the  mine,  and  the  quantity  of 
"  water  sent  down,  although  not  expressly  so  alleged.  .  .  . 
"  We  think  that  the  custom  alleged  is  sufficiently  definite, 
"  and  is  not  unreasonable.  It  is  possible  more  stuff  may 
"  come  down  at  one  time  than  another ;  but  that  does  not 
"  show  that  the  custom  is  bad  (see  Tyson  v.  Smith)}  We 
"  think  it  is  to  be  confined  in  user  to  the  necessary  work- 
"  ing  of  the  mine,  etc." 

Particular  Easements  of  Water. 
The  right  which  a  riparian  owner  has  to  the  flow  of  a 
natural  stream  in  its  natural  state,  may  be  interfered  with 
by  the  acquisition  of  easements,  the  effect  of  which  may 
be  to  alter  its  quantity,  velocity,  or  quality,  to  his  pre- 
judice. Thus,  a  right  to  divert  and  obstruct  the  flow  of 
the  stream,  or  to  pollute  its  waters,  may  be  gained  by  Act 
of  Parliament,  by  express  grant,  or  by  long  enjoyment,  as 
prescribed  by  law.^ 

1  6  A.  &  E.  745;  9  A.  &  E.  406.  course  by  tin-bounders  under  ous- 

See  Ivimey  v.  Stacker,  L.  E.,  1  Ch.  torn  of  Corn-wall. 

396,  and   Oaved  v.  Martyn,  14  W.  ^  Sampson  v.  Soddinot,  1   C.  B., 

E.  62,  as  to  acquisition  of  water-  N.  S.  590  ;  Embrey  v.  Owen,  6  Ex. 


Digitized  by  Microsoft® 


240  OF    ACQUIRED   EIGHTS   OF   WATER. 

"  The  general  rule  of  law,"  says  Lord  Ellenljorougli,^ 
"  as  applied  to  this  subject,  is,  that,  independent  of  any  par- 
"  ticular  enjoyment  used  to  be  had  by  another,  every  man 
"  had  the  right  to  have  the  advantage  of  a  flow  of  water 
"  in  his  own  land,  without  diminution  or  alteration ;  but 
"  an  adverse  right  may  exist  founded  on  the  occupation  of 
"  another ;  and  though  the  stream  be  either  diminished  in 
"  quantity,  or  even  corrupted  in  quality,  as  by  means  of 
"  the  exercise  of  certain  trades,  yet,  if  the  occupation  of 
"  the  party  so  taking  or  usiag  it  have  existed  for  so  long 
"  a  time  as  may  raise  the  presumption  of  a  grant,  the 
"  other  party  whose  land  is  below  must  take  the  stream 
"  subject  to  such  adverse  right." 

Easement  of         «  The  right  of  divertiag  water,"  says  Cockbum,  C.  J.,  in 

diversion  and     ,^  °  ,  „    .V  ^\  „■,■■,.      ■'         ,        , 

obstruction.  Masoii  V.  bhretvsoury  Railway  Co.,  "  which,  m  its  natural 
"  course,  would  flow  along  the  land  of  a  riparian  owner, 
"  and  of  conveying  it  to  the  land  of  the  party  diverting  it, 
"  the  servitus  aqum  ducendm  of  the  civilians,  is  an  easement 
"  well  known  to  the  law  of  this,  as  of  every  other  country. 
"  Ordinarily,  such  an  easement  can  be  created  by  the  laws 
"  of  England  only  by  grant  or  by  long-continued  enjoy- 
"  ment  from  which  the  existence  of  a  former  grant  may 
"  be  reasonably  presumed.  But  such  a  right  may,  like 
"  any  other  right,  be  created  in  derogation  of  a  prior  right 
"  by  the  action  of  the  legislature.  But,  however  it  is 
"  called  into  existence,  the  right  is  essentially  the  same." 
From  the  above  ease,  it  would  seem  that  a  right  to  divert 
the  waters  of  a  natural  stream,  for  the  purposes  of  a  canal, 
is  an  easement  which  may  be  conferred  on  a  company  by 
their  Act  of  Parliament,  and,  as  such,  subject  to  the  law 
of  easements  generally. 

Of  the  acquired  right  to  divert  the  waters  of  a  stream, 
the  cases  of  Beeston  v.  Weate^  and  Saunders  v.  Newman^ 

353 ;  Soward  v.  Wright,  1  Sim.  &  «  L.  R.,  6  Q.  B.  586. 

Stu.  190.  ^  6E.  &B.  986. 

1  Bealey  v.  Shaw,  6  East,  208.  *  1  B.  &  A.  258. 
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afford  examples.  In  the  former  case,  it  was  held  that  a 
right  hy  the  owners  of  the  domiaant  tenement  to  go  from 
time  to  time  upon  the  servient  tenement  for  the  purpose  of 
diverting  the  water  of  a  natural  stream  flowing  along  it,  so 
as  to  cause  it  to  pass  through  that  tenement  by  an  artificial 
cut  to  the  dominant  tenement  for  the  purpose  of  supply- 
ing cattle  with  water,  might  be  inferred  from  a  user  of 
forty  years,  and  that  for  the  interruption  of  such  easement 
an  action  was  maintainable.  The  Court  further  held,  that 
the  fact  that  the  water  was  diverted  by  means  of  an  arti- 
ficial out  did  not  destroy  the  right  of  action  by  the  owner 
of  the  domiaant  tenement. 

In  Saunders  v.  Newman^  the  plaintiff  proved  a  right  to 
the  flow  of  water  to  a  mUl  for  forty  years,  which  miE  was 
burnt  down  and  another  erected  in  its  place,  with  a  wheel 
of  the  same  dimensions  as  the  former  one.  Since  that 
time,  he  had  erected  a  new  wheel  of  different  dimensions, 
and  requiring  less  water.  The  action  was  brought  for 
injury  to  this  last  wheel  by  a  hatch  dam  or  mill  head  of 
defendants  being  raised  to  a  greater  height  than  it  had 
formerly  been,  and  the  Court  held  that  the  right  of  action 
which  the  plaintiff  had  for  an  interference  with  a  stream 
which  had  immemorially  flowed  to  his  mill,  was  not  de- 
stroyed by  the  alteration  of  the  wheel.  "If,"  says 
Bayley,  J.,  "  a  person  stops  the  current  of  a  stream  which 
"  has  immemorially  flowed  in  a  given  direction,  and 
"  thereby  prejudices  another,  he  subjects  himself  to  an 
"  action." 

Where,  however,  an  easement  has  been  acquired,  the  Diversion  or 
diversion  or  obstruction  cannot  be  materially  altered  or  cannotVe"^ 
increased  to  the  further  detriment  of  the  servient  owner,  materially  in- 
Thus  in  the  case  of  Beaky  v.  8haw^  it  was  held,  that  where 
a  mill  owner  had  acquired  a  right  by  twenty  years'  unin- 
terrupted user  to  divert  a  part  of  a  stream  for  the  use  of 
his  miU,  he  was  liable  to  an  action  at  the  suit  of  a  lower 

1  1  B.  &  A.  258.  Sill,  5  B.  &  A.  1 ;  Alder  t.  Savik, 

2  6  East,  208  ;  see  also  Mason  v.       5  Taunt.  424. 

C.  R 
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A  mere 
alteration 
does  not 
destroy  the 
right. 


mill  Q-wner  for  a  further  subsequent  diversion  to  the 
lower  mill  owner's  injury.  So  in  Broim  v.  Best,^  where 
defendant  had  enlarged  certain  ancient  pits  by  which  he 
had  a  right  to  divert  water,  and  thereby  damaged  the 
plaintiff, — it  was  held  that  he  might  have  cleaned  the  pits, 
but  could  not  enlarge  them. 

A  mere  alteration  in  the  mode  of  enjoyment,  as  the 
change  of  a  mill  from  a  fulling  to  a  grist  mill  or  the  like, 
whereby  no  injury  is  caused  to  the  servient  heritage,^  or  a 
trifling  alteration  in  the  course  of  a  watercourse,  does  not 
destroy  the  right.  Thus  in  Hall  v.  SuifP  it  appeared 
that  plaintiff  had,  three  years  ago,  slightly  altered  the 
course  of  a  stream,  which  flowed  from  lands  of  defendant 
through  a  spout  and  across  a  lane  to  plaintiff's  land.  The 
stream  had  formerly  run  a  few  yards  down  the  road 
before  it  crossed  to  plaintiff's  land,  but  the  plaiatiff  altered 
it  so  as  to  make  it  run  straight  from  the  spout  to  his 
premises.  The  Court  held  this  alteration  did  not  destroy 
the  plaintiff's  right  of  action  for  obstruction  of  the  stream 
by  defendant. 


Easement  of 
pollution. 


A  right  to  pollute  the  waters  of  a  natural  stream  is  an 
easement  within  the  Prescription  Act,  and  may  be 
acquired,  like  any  other  easement,  by  user.* 

Thus  a  claim  to  let  off  upon  neighbouring  land  water 
from  pits  impregnated  with  metallic  substances,  and 
thereby  rendered  noxious,  may  be  acquired  by  forty  years' 
user  under  the  Prescription  Act.^  So  a  right  to  use  a 
natural  stream  for  the  purpose  of  washing  ore  and  carry- 
ing away  sand,  stones,  rubble,  and  other  stuff  dislodged 
and  severed  from  the  soil  in  working  a  mine,  may  be 
claimed  by  prescription  or  custom." 


I  1  WUs.  174. 

-  Luttrel's  case,  i  Rep.  86. 

3  6  Scott,  167  ;  i  Bing.  N.  C. 
381.  As  to  effect  of  alteration  on 
the  easement  of  light,  see  Barnes 
V.  Loach,  4  Q.  B.  D.  494  ;  Tapling 
V.  Joiiex,  11  H.  L.  290;  National 
Plate   Glass  Co.   v.  Pniilential  As- 


surance Co.,  6  Ch.  D.  737  ;  Blan- 
chard  v.  Bridges,  4  A.  &  E.  176  ; 
Ellis  T.  Mancluster,  2  C.  P.  D.  13. 

*   JTood  V.  Wand,  3  Ex.  748. 

=  Wright  v.  IFilliains,  1  M.  & 
W.  77. 

"  Carlyon  v.  Lorering,  1  H.  &  N. 
797 ;     see  also  Crosslnj    v.   Light- 
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Such,  a  right  to  pollute  a  stream  can  only  be  gained  by  Can  only  be 
a  continuance  of  a  perceptible  amount  of  injury  to  the  f^^^uous*^ 
servient  tenement  for  twenty  years.     Thus  in  Murgatroyd  and  percep- 
V.  RoUnson^  where  an  action  was  brought  by  the  owner  of  injury  for 
of  a  mill,  which  of  right  ought  to  be  supplied  with  a  flow  t'^enty  yeara. 
of  water  from  a  pool  on  the  river  Calder,  against  the 
owner  of  works  higher  up  the  stream,  for  placing  cinders, 
&c.  at  his  works  so  as  to  fall  into  the  Calder,  whence  they 
were  carried  down  to  plaintiff's  mill  pool  and  filled  it  up, 
and  the  defendant  pleaded  that  the  occupiers  of  his  works 
had  for  more  than  twenty  years  placed  cinders,  &c.  on  the 
banks  of  the  stream  and  its  channel,  the  Court  held  the 
plea  bad,  as  not  showing  that  the  defendant  had,  during 
twenty  years,  of  right  caused  the  refuse  to  go  into  plain- 
tiff's pool ;  as  till  the  occupiers  of  the  mill  sustained  some 
damage  from  defendant's  user,  no  right  as  against  them 
began  to  be  acquired.^ 

In  Goldsmicl  v.  Tunhridge  Wells,^  where  an  injunction 
was  granted  to  restrain  the  draining  of  a  town  into  a 
stream  passing  through  the  plaintiff's  lands,  the  defendants 
proved  that  the  sewage  of  the  town  had  always  flowed 
into  the  stream,  and,  on  that  ground,  set  up  a  prescriptive' 
right  to  continue  the  discharge.  It  was,  however,  proved 
that  though  some  sewage  did  formerly  flow,  and  for  fifty 
years  had  flowed  into  the  brook,  that,  nevertheless,  about 
ten  years  ago  the  water  was  pure  and  fit  for  domestic  use, 
and  that  the  pollution  had  since  then  gradually  increased. 
Under  these  circumstances  Sir  J.  Eomilly,  M.  E.,  held, 
the  prescriptive  right  was  not  proved,  and  granted  the 
relief  prayed.  "  My  opinion  is,"  says  the  learned  judge, 
"  that  any  person  who  has  a  watercourse  flowing  through 
"  his  land,  and  sewage  which  is  perceptible  is  brought  into 

Older,  L.  E.,  3  Eq.  279  ;    2  Oh.  '  7  Ell.  &  Bl.  391. 

478  ;    Baxendale  v.  McMurray,  L.  *  See  Flight  v.  Thomas,  10  A.  & 

R.,  2  Ch.  790  ;   Wood  v.  SutcUffe,  2  E.  590. 

Sim.,  N.   S.   163  ;    Murgatroyd  v.  '  L.   E.,    1  Ch.   352  ;    L.  E.,  1 

Robinson,  7  E.  &  B.  391  ;   Moore  v.  Eq.  161 ;   see  also  Sampson  v.  Sod- 

'Webb,  1  C.  B.,  N.  S.  673.  dinot,  ante,  p.  237. 

R   2 
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"  that  watercourse,  has  a  right  to  come  to  the  Court 
"  of  Chancery  to  stop  it ;  and  that  when  the  pollution 
"  is  increasing,  and  gradually  increasing  from  time  to  time, 
"  by  the  additional  quantity  of  sewage  poured  into  it, 
"  the  persons  who  allow  the  polluted  matter  to  flow  into 
"  the  stream  are  not  at  liberty  to  claim  any  right  or 
"  prescription  against  him."  The  case  was  affirmed  on 
appeal,'  Turner,  L.  J.,  remarking  with  regard  to  the 
claim  of  prescriptive  right,  "  I  assume,  but  without  mean- 
"  ing  to  give  any  opinion  on  the  point,  that  such  a  right 
"  might  well  be  acquired,  but  then  I  think  it  could  be 
"  acquired  only  by  a  continuance  of  discharge  of  the 
"  sewage  prejudicially  affecting  the  estate,  at  least,  to 
"  some  extent,  for  the  period  of  twenty  years;  and  I 
"  think  the  evidence  sufficiently  shows  that  the  discharge 
"  has  not  prejudicially  affected  the  estate  for  so  long  a 
"  period." 
Fouling  must  Where  a  right  to  pollute  a  stream  has  been  acquired, 
siderabiy'iu-  ^^®  fouling  must  not  be  considerably  enlarged  to  the  pre- 
creased.  judice  of  the  servient  tenement,  but  the  user  which  origi- 

nated the  right  must  also  be  its  measure.^ 

In  an  action  for  polluting  a  stream,  where  a  prescriptive 
right  to  do  so  is  claimed,  it  is  for  the  jury  to  say  whether 
the  right  claimed  is  an  immemorial  and  unlimited  right 
of  polluting  the  stream,  or  the  more  limited  right  of  doing 
so  for  the  purposes  of  a  business  as  carried  on  for  more 
than  twenty  years.' 

Thus,  in  the  case  of  A.-G.  v.  Borough  of  Birmingham,^ 
it  was  proved  that,  before  the  passing  of  the  Birmingham 
Improvement  Act,  the  drainage  of  the  town  and  neigh- 
bourhood was  chiefly  effected  by  various  small  sewers, 
which  flowed  into  the  Eea,  a  tributory  of  the  Tame ;  and 
that  the  sewage,  owing  to  the  distance  it  had  to  travel,  and 
to  its  flowing  through  a  variety  of  small  outlets,  became 

1  L.  E.,  1  Ch.  349.  3  jif^gyg  y_  T^ebb,  1  C.  B.,  N.  S. 

2  Crossley  v.  LightowUr,  L.   K.,       673  ;    see  Rochdale  Canal  v    Uad- 
2  Ch.  478.  cliffe,  18  Q.  B.  287. 

*  4  Kay  &  J.  528 ;  see  ante,  p.  162. 
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gradually  purified  by  filtration,  before  it  reached  the 
estates  of  the  plaintiff,  a  riparian  owner,  about  seven  niO.es 
off,  so  that  the  waters  were  well  filled  with  fish,  and  could 
be  used  for  brewing  and  domestic  purposes.  After  the 
passing  of  the  Act  before  mentioned,  which  incorporated 
the  Towns  Improvement  Act,  the  107th  sect,  of  which 
Act  provides,  that  nothing  therein  shaE  render  lawful  any 
act,  which,  but  for  the  Act,  would  be  a  nuisance;  the 
whole  of  the  sewage  was  discharged  by  a  main  sewer 
into  the  Tame  at  the  point  where  it  was  joined  by  the 
Eea,  and  the  effect  of  this  was  to  pollute  the  river  Tame 
downwards  to  and  beyond  the  plaintiff's  estate,  to  such  an 
extent  that  the  fish  died,  and  cattle  could  no  longer  drink 
of  the  water.  On  an  information  at  the  relation  of  the 
plaintiff,  Wood,  Y.-C,  held,  that  though  the  council  of 
the  borough  were  bound  by  their  local  act  to  drain  the 
town,  they  were  not  justified  in  so  doing  in  increasing 
the  nuisance  to  the  extent  proved.  With  regard  to  the 
prescriptive  right  claimed,  the  learned  Yice-Chancellor 
says,  "  It  was  argued  that  the  inhabitants  of  Birmingham 
"  had  a  right  to  drain  their  houses  into  the  Eea,  and 
"  thence  into  the  Tame ;  but  this,  at  least,  is  in  evidence, 
"  that  the  alleged  right,  as  exercised  (assuming  it  to  be 
"  a  right),  did  not  pollute  the  water  of  the  Tame  as  it 
"  does  now;  did  not  kiU  the  fish,  or  prevent  the  cattle 
"  from  drinking  of  the  river ;  but  immediately  the  defen- 
"  dants'  sewers  were  opened,  the  fish  were  killed  in  the 
"  river,  and  the  cattle  would  no  longer  drink  of  it ;  and 
"  their  cause  and  effect  are  clearly  pointed  out.  The 
"  same  sort  of  argument  was  addressed  to  me  in  the  Luton 
"  case}  There  it  was  contended,  and  in  fact  the  plaintiff 
"  admitted,  that  the  inhabitants  had  a  right  to  open  their 
"  sewers  into  the  river ;  and  the  defendants,  acting  on 
"  behalf  of  the  community,  claimed  to  exercise  all  the 
"  rights  which  its  several  members  possessed.     But  the 

1  A.-G.  T.  Luton,  2  Jur.,  N.  S.  180;  see  A.-G.  v.  Kingston,  13  W.  R. 
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"  answer  is  this.  The  right  thus  claimed  is  like  that 
"  which  exists  in  the  ease  of  adjoining  mines  upon  dif- 
"  ferent  levels.  From  the  necessity  of  the  case,  every 
"  owner  of  a  mine  must  submit  to  the  inconvenience  of 
"  having  the  water  of  an  adjoining  mine  upon  a  higher 
"  level  descend  upon  his  mine,  so  long  it  descends  in  the 
"  natural  course  of  drainage ;  but  that  does  not  entitle  the 
"  owner  of  the  adjoining  mine  to  throw  upon  him,  in 
"  some  other  and  more  objectionable  way,  water  which 
"  might  be  allowed  to  descend  upon  him  in  a  modified 
"  form,  not  occasioning  the  same  amount  of  injury  to  his 
"  property.  So  here,  before  the  defendants'  operations, 
"  the  drainage  of  Birmingham,  entering  the  river  in 
"  driblets,  and  at  different  parts  of  the  stream,  was  largely 
"  diluted  before  it  reached  the  plaintiii's  property,  and 
"  did  not  subject  him  to  that  inconvenience  of  which  he 
"  now  complains."!  The  learned  Vice-Chancellor  also 
held,  that  the  fact  that  a  vast  population  would  suffer  if 
the  town  remained  undrained,  and  unless  the  rights  of  the 
plaintiff  were  invaded,  was  one  which  the  Court  could  not 
take  into  consideration;^  and  that  though  the  plaintiff  had 
submitted  to  the  injury  for  four  years,  trusting  to  the 
assurances  of  the  defendants  that  it  would  be  remedied, 
he  was  not  precluded  from  relief.' 

As  in  the  case  of  diversion  and  obstruction,  a  mere 
change  in  the  quality  of  the  polluting  discharge  not  in- 
poUutioa  does  creasing,  as  against  the  servient  tenement,  to  any  sub- 
the  easement,  stantial  or  tangible  degree  the  amount  of  pollution,  does 
not  destroy  the  easement.  In  the  case  of  Baxendale  v. 
McMurray,'^  the  defendant,  the  owner  of  an  ancient  paper- 
mill,  where  paper  had  been  made  of  rags,  introduced  a 

'^  See  also  Pennington  v.  'Brinsop 
Hall  Co.,  5  Ch.  Div.  769,  and  ante, 
p.  158  et  seq. 

^  See  as  to  this,  A.-&.  v.  Leeds, 
L.  E,.,  5  Ch.  594,  per  Lord  Ha- 
therley,  L.  C. 

*  L.  E.,  2  Ch.  790  ;  see  also 
A.-O.  T.  Nichol,  16  Ves.  338. 


A  mere 
change  in  the 
quality  of 


'  See  also  Moore  t.  Webb,  1  C. 
B.,  N.  S.  673  ;  A.-Q.  v.  Leeds,  L. 
R.,  5  Ch.  583  ;  A.-G.  v.  Kingston, 
13  W.  R.  888  ;  A.-G.  v.  Salifax, 
39  L.  J.,  Ch.  129;  A.-G.  v. 
Luton,  2  Jur.,  N.  S.  180  ;  Gold- 
smid  T.  Ttmbridge  Wells,  L.  E..,  1 
Ch.  345;  Cator  v.  Lewisham,  11 
Jur.,  N.  S.  340. 
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new  vegetable  fibre,  and  carried  on  the  works  on  the  same 
scale  for  making  paper  from  this  new  material.  For 
more  than  twenty  years  before  this  change,  the  refuse 
arising  from  the  paper  manufacture  had  been  discharged 
into  the  stream  which  ran  past  plaintiff's  house.  The 
Lords  Justices  held,  reversing  a  decree  of  Stuart,  V.-C, 
that  the  easement  to  which  defendant  was  entitled  was  to 
be  presumed  to  be,  not  a  right  to  foul  the  stream  by  dis- 
charging into  it  washings  produced  by  the  working  up  of 
rags,  but  a  right  to  discharge  into  it  the  washings  pro- 
duced by  the  manufacture  of  paper  in  the  reasonable  and 
proper  course  of  such  manufacture,  using  only  proper 
materials  for  the  purpose,  but  not  increasing  the  pollution, 
and  that  the  omis  lay  on  the  plaintiff  to  prove  any  in- 
crease of  pollution. 

The  right  to  discharge  water  over  the  lands  of  others,  Easement  of 
or  to  receive  the  discharge  of  water  from  the  lands  of  Watercourse, 
others  by  means  of  watercourses  artificially  created,  is 
obviously  not  a  natural  right  of  property,  but  is  the 
subject-mattter  of  contract  between  the  parties.  As  such  it 
may  be  established,  hke  any  other  easement,  either  by 
express  grant,  or  by  prescription  which  presumes  a  grant. 
Such  right  may  obviously  be  created  for  the  sole  benefit  of 
the  person  discharging  the  water,  or  for  the  sole  benefit  of 
the  person  receiving  the  discharge,  or  for  the  mutual 
benefit  of  both.  Where  the  right  is  created  by  express 
contract,  the  rights  of  the  various  parties  will  be  regulated 
by  the  words  of  the  deed'  creating  the  right.  Where  it 
depends  on  prescription,  the  user  which  originated  the 
right  must  also  be  its  measure.'^ 

Although  no  action  will  lie,  by  a  riparian  owner  on  the  Rights  in 
banks  of  an  artificial  watercourse,  for  its  diversion  or  ob-  mUxed\y°" 
struction,  merely  as  an  incident  to  the  property  through  grant  or  pre- 
which  it  passes,'  yet  there  is  no  doubt  that  the  long-con- 


soription. 


'  See    Sharp     v.    Waterhouse,    3  ^  Crossley  v.  LightowUr,  L.  R.,  2 

Jut.,  N.  S.  1022.  Ch.  478. 

'  See  ante,  p.  106. 
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tinued  submission  of  a  servient  owner  to  the  discharge  of 
water  upon  his  tenement,  or  to  the  conducting  it  through 
his  land  by  the  owner  of  the  dominant  tenement,  will 
confer  a  right  to  continue  the  discharge  of  water,  or  to 
continue  to  receive  the  supply  of  it  through  the  land  of  the 
servient  owner.^     An  artificial  watercourse  may,  moreover, 
have  been  originally  made  under  such  circumstances,  and 
have  been  so  used  as  to  give  aU  rights  that  a  riparian 
proprietor  would  have  had,  had  it  been  a  natural  stream.** 
Hameshur        "  There  Is  no  doubt,"  says  Sir  Montagu  Smith,  delivering 
^"''komj  "'^'  the  judgment  of  the  Judicial  Committee  of  the  Privy 
Behari  Couucil  In  a  late  Indian  Appeal,'  "  that  the  right  to  the 

water  of  a  nver  nowmg  m  a  natural  channel  through  a 
"  man's  land,  and  the  right  to  water  flowing  to  it, 
"  through  an  artificial  watercourse  constructed  on  his 
"  neighbour's  land,  do  not  rest  on  the  same  principles. 
"  In  the  former  case  each  successive  riparian  proprietor 
"  is,  prima  facie,  entitled  to  the  unimpeded  flow  of  the 
"  water  in  its  natural  course,  and  to  its  reasonable  enjoy- 
"  ment  as  it  passes  through  his  land,  as  a  natural  incident 
"  to  his  ownership  of  It.  In  the  latter,  any  right  to  the 
"  flow  of  the  water  must  rest  on  some  grant  or  arrange- 
"  ment,  either  proved  or  presumed,  from  or  with  the 
"  owners  of  the  lands  from  which  the  water  is  artiflcially 
"  brought,  or  on  some  other  legal  origin.  The  above  dls- 
"  tinction  seems  to  be  now  clearly  established ;  for, 
"  although  it  was  said  by  the  Court  of  Queen's  Bench 
"  in  the  case  of  Magor  v.  Cliadwick,^  that  it  was  no  mis- 
"  direction  to  tell  the  jury  '  that  the  law  of  watercourses 
"  is  the  same,  whether  natural  or  artificial,'  it  was  held  in 
"  a  subsequent  case,  which  appears  to  their  lordships  to 
"  be  correctly  decided — Wood  v.  Waud^ — that  this  ex- 
"  pression  is  to  be  considered  as  applicable  to  the  par- 
"  ticular  case,  and  that,  as  a  general  proposition,  it  would 

'  Gale,  p.  296.  XoonJ  Sehari  Pattui,  i   App.  Cas. 

2  Sutcliffe  T.  Booth,  9  Jur.,  N.       121,  126. 

S.  1037  ;  32  L.  J.,  Q.  B.  136.  ■<  11  A.  &  E.  586. 

'  Eameshur    Fershad    Singh  v.           '  3  jj^.  748  ;  18  L.  J.,  Ex.  305. 
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"  be  too  broad ;  on  the  other  hand,  it  appears  to  their 
"  lordships  that  the  proposition  that  a  right  to  the  use  of 
"  water  flowing  through  an  artificial  channel  cannot  be 
"  presumed  from  the  time,  manner,  and  circumstances  of 
"  its  enjoyment,  is  equally  too  broad  and  untenable.  It  was 
"  said  by  the  Court  in  Wood  v.  Watid^ — 'We  entirely 
"  '  concur  with  Lord  Denman,  C.  J.,  that  "  the  proposition 
"  '  that  a  watercourse  of  whatever  antiquity,  and  ia  what- 
"  '  ever  degree  enjoyed  by  numerous  persons,  cannot  be 
"  '  enjoyed  so  as  to  confer  a  right  to  the  use  of  the  water, 
"  '  if  proved  to  have  been  originally  artificial,  is  quite  iade- 
"  '  fensible ;"  but,  on  the  other  hand,  the  general  proposi- 
"  '  tion  that,  under  all  circumstances,  the  right  to  water- 
"  '  courses,  arising  from  enjoyment,  is  the  same,  whether 
"  '  they  be  natural  or  artificial,  cannot  possibly  be  sus- 
taiaed.  The  right  to  artificial  watercourses,  as  against 
the  party  creatiag  them,  surely  must  depend  upon  the 
"  '  character  of  the  watercourse,  whether  it  be  of  a  perma- 
"  '  nent  or  temporary  nature,  and  upon  the  circumstances 
"  '  under  which  it  is  created.  The  enjoyment  for  twenty 
"  '  years  of  a  stream  diverted  or  penned  up  by  permanent 
"  '  embankments,  clearly  stands  upon  a  different  footing 
"  '  from  the  enjoyment  of  a  flow  of  water  originating  in  the 
"  '  mode  of  occupation  or  alteration  of  a  person's  property, 
"  '  and  presumably  of  a  temporary  character,  and  liable  to 
"  '  variations.'  In  a  case  which  occurred  soon  after  this 
"  decision,  Greatrex  v.  Hayward,^  Baron  Parke  shortly 
"  states  the  principle  thus — '  The  right  of  the  party  to  an 
"  '  artificial  watercourse,  as  against  the  party  creating  it, 
"  '  must  depend  upon  the  character  of  the  watercourse  and 
"  '  the  circumstances  under  which  it  was  created.'  In  the 
"  case,  then,  in  question,  the  Court  considered  that  the 
"  watercourse  was  of  a  temporary  nature  only,  and  that 
"  no  right  had  been  acquired  by  an  enjoyment  of  twenty 


"  years. 


In  a  subsequent  case  the  Court  of   Queen's  Bench 
1  3  Ex.  777.  '  8  Ex.  293. 

Digitized  by  Microsoft® 


250 


OF   ACQUIRED   EIGHTS   OF    WATEK. 


Pollution  of 

artificial 
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Diversion  of 
natural 
stream  by 
artificial 


"  directed  a  new  trial,  on  the  ground  that  the  jury  might 
"  have  been  misled  by  the  direction  of  the  learned  judge 
"  who  tried  the  cause,  to  the  effect  that  if  the  stream  were 
"  an  artificial  one,  no  right  whatever  coiild  have  been 
"  acquired  in  it.  The  Court  held  the  direction  was  in- 
"  correct, — 'because'  (in  the  words  of  the  Court)  'although 
"  '  it  may  have  been  an  artificial  watercourse,  it  may  still 
"  '  have  been  originally  made  under  such  circumstances, 
"  '  and  have  been  so  used,  as  to  give  all  the  rights  that 
"  '  the  riparian  proprietors  would  have  had,  had  it  been  a 
"  '  natural  stream:'  SutcUffe  v.  Booth." ^ 

With  regard  to  the  question  of  pollution,  the  law  would 
appear  to  be  somewhat  unsettled ;  for  whUe  in  the  cases 
of  Magor  v.  Chadwick'''  and  Wood  v.  Waud^ — ^to  be  con- 
sidered hereafter — the  Courts  were  of  opinion  that  even  in 
cases  where  from  the  circumstances  a  riparian  owner  may 
have  no  right  to  compel  the  continuance  of  an  artificial 
watercourse,  he  may  have  a  right  to  prevent  the  pollution 
of  it  while  it  continues  to  run,  on  the  ground  that  no  man 
can  have  a  right  to  send  dirty  water  on  another's  land, 
unless  he  can  prove  a  prescriptive  right  so  to  send  dirty 
water  ;*  on  the  other  hand,  it  has  been  held  in  subsequent 
cases  that  the  mere  possession  of  water,  not  of  right,  but 
by  permission  or  grant  from  a  riparian  owner,  would  not 
entitle  the  licensee  to  maintain  an  action  for  diversion  ,or 
pollution  against  a  wrongdoer.^ 

Where  a  natural  stream  having  a  natural  source  is 
diverted  by  artificial  means  without  injury  to  the  rights 
of  others,  the  riparian  owners  who  would  have  had  rights 
on  the  natural  course  of  the  stream  do  not  lose  those 
natural  rights  from  the  fact  that  the  water  so  diverted 
flows  in   an   artificial   channel."    Where,  however,  such 


1  32  L.  J.,  Q.  B.  136. 

=  11  A.  &  E.  571. 

3  3  Ex.  748  ;  see  also  SutcUfe  v. 
Booth,  32  L.  J.,  Q.  B.  136. 

*  As  to  this,  see  Gawhwell  v. 
Russell,  26  L.  J.,  Ex.  34. 

5  WhaUy  t.  Laing,  3  H.  &  N. 
476,  675,  901  ;  Stockport  v.  Potter, 


3  H.  &  C.  300 ;  Crossleyv.  Ziffhimoler, 
L.  R.,  2  Oh.  478  ;  see  also  Sodg- 
Icinson  v.  Minor,  4  B.  &  S.  229 ; 
and  see  ante,  Ch.  III.,  p.  153  et 
seq.,  where  the  question  is  fuUy 
discussed. 

5  Nuttal  V.  Braceu-ell,   L.   R.,   2 
Ex.  1 ;  Stockport  v.  Potter,  3  H.  & 
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artificial  channel  is  carried  across  the  lands  of  others,  all 
rights  to  it,  as  between  the  owner  through  whose  land  it 
passes  and  the  owner  for  whose  benefit  it  flows,  will  be 
regulated  by  the  laws  of  artificial  watercourses,  as  stated 
in  this  chapter. 

The  right  to  discharge  water  on  another's  land  is  re-  Easement  to 
cognized  in   the   case  of    Wrinht  v.  Williams,^   where   it  ^scharge 

°  _  "^  '_       _  water. 

was  held  that  a  right  to  let  ofE  water  from  pits  impreg- 
nated with  a  poisonous  substance  upon  the  land  of  another, 
might  be  acquired  by  user  under  the  Prescription  Act; 
and  in  Caiokioell  v.  Russell,^  where  it  was  held  that  proof 
of  a  prescriptive  right  to  send  ordinary  refuse  water  into 
another's  drain  would  not  justify  the  dominant  owner  in 
sending  the  foul  water  and  filth  from  his  privies  into  that 
drain,  but  that  the  right  as  claimed  must  be  proved  by 
grant  or  user. 

The  right  to  receive  the  flow  of  water  from  another's  Easement  to 
land  is  exemplified  in  the  case  of  Ivimey  v.  Stacker,^  where  -nrater. 
it  was  proved  that  the  water  of  an  artificial  watercourse 
had  been  used  from  before  the  time  of  living  memory  by 
tin-bounders,  according  to  the  custom  of  Cornwall,  which 
enables  any  person  to  mark  out  a  piece  of  waste  ground, 
the  owner  of  which  does  not  choose  to  work  the  mines 
under  it,  and  work  them  without  the  consent  of  the  owner, 
yielding  to  the  owner  a  share  of  the  proceeds.  In  1856, 
the  tin -bounders  abandoned  the  mine;  since  which  time 
the  plaintiifs,  the  owners  of  the  soil,  had  been  in  posses- 
sion. A  bill  by  the  owners  of  the  soil  to  restrain  the 
diversion  of  this  watercourse  by  the  owner  of  the  land  on 
which  it  rose  was  dismissed  by  the  Vice-Chancellor,  on  the 
ground  that  there  was  no  privity  of  estate  between  the 

C.   300,   see  ante,  p.    122   et  seq.  ;  10  Q.  B.  26,  50;  GavedY.  Martyn, 

Beeston  v.  Weate,  5  E.  &  B.  986  ;  see,  34  L.  .J.,  C.  P.  353  ;   Rex  v.  Bap- 

howeTsr,  Crossley  v.  LightowUr,  L.  tist  Mill  Co.,  1  M.  &  S.  612;  Bex 

R.,  2  Ch.  478.  V.   St.  Austell,    5    B.   &  A.    693  ; 

1  1  M.  &  W.  77.  Goodday  v.  Michel,  Cro.  Eliz.  441 ; 

2  26  li.  J.,  Ex.  34.  Crease  v.  Saul,  2  Q.  B.  862  ;    Vice 

3  L.  K.,  1   Ch.  396.     Astoous-  v.   Thomas,    cited  in   2   Q.    B.    at 
torn  of  tin  bounding,  see  Rogers  p.  880. 

on  Mines,  347  ;   Rogers  v.  Brenton, 
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owner  of  the  soil  and  the  hounders,  and  that  the  owner 
could  not,  therefore,  claim  an  easement  by  prescription  on 
the  ground  of  their  enjoyment  of  it.  The  Court  of  Appeal 
reversed  this  decision,  and  granted  the  injunction  prayed, 
holding  that  from  the  proof  of  user  beyond  living  memory 
of  the  water  for  the  purpose  of  working  the  mines,  there 
was  an  irresistible  presumption,  even  independently  of  the 
statute  2  8f  S  Will.  IV.  c.  71,  that  the  owners  of  the  mines 
had,  either  by  prescription  or  grant,  acquired  a  right  to 
the  easement  claimed,  and  that  this  presumption  was  not 
rebutted  by  the  fact  that  the  mines  had  been  worked  by 
the  tin-bounders. 

In  the  Irish  case  of  Powell  v.  Butler,^  it  was  held  that 
where  plaintiff  had  for  twenty  years  used  an  artiflcical 
watercourse,  made  for  the  benefit  of  all  the  persons  by  or 
through  whose  land  the  water  was  caused  to  flow,  he  had 
acquired  a  right  to  the  flow  of  it  from  and  through  defen- 
dant's lands  above,  and  could  maintain  an  action  for  the 
diversion  of  it. 
Eight  of  "A  question  of  much  greater  difficulty,"  says  Mr.  Gale, 

owner  to  com-  "  arises  in  the  case  of  a  discharge  of  water  when  the 
pel  dominant    "  servient  owner  seeks  to  compel  the  dominant  owner  to 

owner  to  con-  .  .  i  ■        n  ,       .         . 

tinuedis-  contmue  it,  and  to  prevent  mm  from  altering  its  course, 

watef^  °*  "  ^^^  ^^^^  attempts  to  invert  their  relative  positions,  and 
"  himself  to  become  dominant.  The  chief  objection  is, 
"  that  there  is  no  submission  {patientia)  by  the  dominant 
"  owner  to  the  enjoyment  of  the  water  by  the  servient, 
"  — he  discharges  the  water  for  his  own  convenience, 
"  and  to  what  use  the  other  may  apply  it  when  so  dis- 
"  charged  is  immaterial  to  him, — he  has  no  means  of 
"  preventing  such  an  application  but  by  discontiauing  the 
"  discharge,  and  thus  depriving  himself  of  the  use  of  his 
"  own  easement.  Supposing  it  to  be  unknown  by  which 
"  party  the  flow  of  water  was  caused,  and  that  the  flow  is 
"  beneficial  to  the  owners  of  both  tenements, — to  the  one 
"  by  the  discharge — to  the  other  by  the  use  to  which  he 

>  Ir.  R.,  5  C.  L.  309. 
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"  puts  the  water  on  receiving  it, — it  would  probably  be 
"  presumed  that  a  reciprocal  easement  did  exist."  ^ 

This  question  has  been  elaborately  discussed  in  a  series  and  rights  oa 
of  considered  judgments,  and  as  the  point  is  a  most  im-  watercourses 
portant  one,  involving  a  consideration  of  the  whole  law  of  generally. 
artificial  watercourses,  it  will  be  weU  to  discuss  the  various 
cases  at  some  length. 

In  the  case  of  Gaved  v.  Martyn,^  an  action  was  brought  Oamd  v. 
for  obstructing  the  plaintiff,  the  occupier  of  certain  clay  "''^'J"- 
works,  in  his  right  to  certain  artificial  watercourses.  The 
first  watercourse  had  been  made  originally  by  his  prede- 
cessor in  title  with  the  licence  of  the  proprietor  of  land  on 
a  natural  stream  from  which  the  water  was  derived,  and 
the  Court  held  that  this  was  not  such  an  enjoyment  as  of 
right  as  to  entitle  him  to  claim  a  prescriptive  right  to  its 
flow  from  an  uninterrupted  user  of  twenty  years.  The 
second  watercourse  had  been  made  by  plaintiff  in  defen- 
dant's land,  and  had  been  enjoyed,  adversely,  for  twenty 
years.  The  Court  held  he  was  entitled  to  sue  for  the  in- 
terruption of  it,  and  that  his  right  was  not  destroyed  by 
the  fact  that  the  land  in  which  the  water  had  its  source 
was,  by  the  custom  of  Cornwall,  subject  to  the  rights  of 
tin-bounders  to  use  the  water,  if  they  chose,  for  until  they 
chose  to  exercise  their  rights,  the  general  law  of  the  land 
applied  to  Cornwall  as  to  any  other  county.  The  third 
watercourse  was  made  by  miners,  under  whom  the  defen- 
dant claimed  for  the  purpose  of  draining  their  miaes ;  and 
the  Court  held  that  the  evidence  showed  that  the  miners 
had  not  abandoned  their  control  of  the  stream,  and  that, 
therefore,  no  rights  could  be  acquired  over  it  by  prescrip- 
tion. 

The  law  with  regard  to  artificial  watercourses  is  thus 
stated  by  Erie,  C.  J.,  delivering  the  opinion  of  the  Court 
of  Common  Pleas.  "  Eights  and  liabilities  in  respect  of 
"  artificial  streams,  when  first  fiowing  on  the  surface,  are 

1  Gale  on  Easements,  p.  298.  »  19  0.  B.,  N.  S.  732  ;  14  W.  R. 

62. 
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"  entirely  distinct  from  rights  and  liabilities  in  respect  of 
"  natural  streams  so  flowing.  The  water  in  an  artificial 
"  stream  flowing  in  the  land  of  the  party  by  whom  it  was 
"  caused  to  flow,  is  the  property  of  that  party,  and  is  not 
"  subject  to  any  rights  or  liabilities  in  respect  of  other  per- 
"  sons.  If  the  stream  so  brought  to  the  surface  is  made 
"  to  flow  upon  the  land  of  a  neighbour  without  his  consent, 
"  it  is  a  wrong  for  which  the  party  causing  it  so  to  flow  is 
"  liable.  If  there  is  a  grant  by  the  neighbour,  the  terms 
"  of  the  grant  regulate  the  rights  and  liabilities  of  the 
"  parties  thereto.  If  there  is  uninterrupted  user  of  the 
"  land  of  the  neighbour  for  receiving  the  flow  as  of  right 
"  for  twenty  years,  such  user  is  evidence  that  the  land, 
"  from  which  the  water  is  sent  into  the  neighbour's  land, 
"  has  become  the  dominant  tenement,  having  a  right  to 
"  the  easement  of  so  sending  the  water,  and  that  the 
"  neighbour's  land  has  become  subject  to  the  easement  of 
"  receiving  that  water.  But  such  user  of  the  easement  of 
"  sending  on  the  water  of  an  artificial  stream,  is,  of  itself, 
"  no  evidence  that  the  land  from  which  the  water  is  sent 
"  has  become  subject  to  the  servitude  of  being  bound  to 
"  send  on  the  water  to  the  land  of  the  neighbour  below. 
"  The  enjoyment  of  the  easement  is,  of  itself,  no  evidence 
"  that  the  party  enjoying  it  has  become  subject  to  the 
"  servitude  of  being  bound  to  exercise  the  easement  for 
"  the  benefit  of  the  neighbour.  A  right  of  way  is  no 
"  evidence  that  the  party  entitled  thereto  is  tmder  a  duty 
"  to  walk ;  nor  a  right  to  eaves-dropping  on  the  neighbour's 
"  land,  that  the  party  is  bound  to  send  on  his  rain  water 
"  to  that  land.  In  like  manner,  we  consider  that  a  party 
"  by  the  mere  exercise  of  a  right  to  make  an  artificial 
"  drain  into  his  neighbour's  land,  either  from  mine  or  sur- 
"  face,  does  not  raise  any  presumption  that  he  is  subject 
"  to  any  duty  to  continue  his  artificial  drain,  though  there 
"  may  be  additional  circumstances  by  which  that  presump- 
"  tion  would  be  raised  or  the  right  proved.  Also  if  it  be 
"  proved  that  the  stream  was  originally  intended  to  have 
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"  a  permanent  flow,  or  if  the  party  by  wliom  or  on  whose 
"  behalf  the  artificial  stream  was  caused  to  flow  is  shown 
"  to  have  abandoned  permanently,  without  intention  to 
"  resume  the  works  by  which  the  flow  has  ceased  and 
"  given  up  all  rights  to  and  control  over  the  stream,  such 
"  stream  may  become  subject  to  the  laws  relating  to 
"  natural  streams.  The  law  relating  to  natural  streams  is 
"  entirely  different.  The  flow  of  a  natural  stream  creates 
"  natural  rights  and  liabilities  between  all  the  riparian 
"  proprietors  along  the  whole  of  its  course.  Subject  to 
"  reasonable  use  by  himself,  each  proprietor  is  bound  to 
"  allow  the  water  to  flow  on  without  altering  the  quantity 
"  or  quality.  These  natural  rights  and  liabilities  may  be 
"  altered  by  grant  or  by  user  of  an  easement  to  alter  the 
"  stream,  as  by  diverting  or  fouling  or  penning  back,  or 
"  the  like.  If  the  stream  flows  at  its  source  by  the  opera- 
"  tion  of  nature, — that  is,  if  it  is  a  natural  stream,  the 
"  rights  and  the  liabilities  of  the  party  owning  land  at  its 
"  source  are  the  same  as  those  of  the  proprietors  in  the 
"  course  below.  If  the  stream  flows  at  its  soui-ce  by  the 
"  operation  of  man, — that  is,  if  it  is  an  artificial  stream, 
"  the  owner  of  the  land  at  its  source  or  the  commencement  of 
"  its  flow,  is  not  subject  to  any  rights  or  liabilities  towards 
"  any  other  person  in  respect  of  the  water  of  the  stream. 
"  The  owner  of  such  land  may  make  himself  liable  to 
"  duties  in  respect  of  such  water  by  grant  or  contract ;  but 
"  the  party  claiming  a  right  to  compel  performance  of 
"  those  duties  must  give  evidence  of  such  rights  beyond 
"  the  mere  suffering  by  him  of  the  servitude  of  receiving 
"  such  water." 

In  the  case  of  Mason  v.  Shreioshury  Railway^  Cockburn,  Mason  v. 
C.  J.,  states  his  opinion,  that  in  no  case  can  the  owner  of  jj^;;™  "'^ 
a  servient  tenement  acquire,  by  the  mere  existence  of  the 
easement,  a  right  as  against  the  owner  of  the  dominant 
tenement  to  continue  the  diversion  of  a  stream.     "  Now 

I  L.  R.,  6  Q.  B.  578  ;  see  Staffordshire  Canal  v.  Birmingham,  L.  R., 
1  H.  L.  254. 
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"  it  is  of  the  essence  of  such  an  easement,"  he  says,  "  that 

"  it  exists  for  the  benefit  of  the  dominant  tenement  alone. 

"  Being  in  its  very  nature  a  right  created  for  the  benefit 

"  of  the   dominant  owner,   its  exercise  by  him   cannot 

"  operate  to  create  a  new  right  for  the  benefit  of  the 

"  servient  owner.     Like  any  other  right,  its  exercise  may 

"  be  discontinued,  if  it  becomes  onerous,  or  ceases  to  be 

"  beneficial  to  the  party  entitled.     An  easement  like  the 

"  present,  while  it  subjects  the  owner  of  the  servient  tene- 

"  ment  to  disadvantage,  by  taking  from  him  the  use  of  the 

"  water,  for  the  watering  of  his  cattle,  the  irrigation  of 

"  his  land,  the  turning  of  his  mill  or  other  beneficial  use 

"  to  which  water  may  be  applied,  may,  on  the  other  hand, 

"  no  doubt,  be  attended  incidentally  with  equal  or  greater 

"  advantage  to  him, — as,  for  instance,  by  rendering  him 

"  safe  from  the  danger  of  inundation.     But  this  will  give 

"  him  no  right  to  insist  on  the  exercise  of  the  easement 

"  on  the  part  of  the  dominant  owner,  if  the  latter  finds  it 

"  expedient  to  abandon  his  right.     In  like  manner  where 

"  the  easement  consists  in  the  right  to  discharge  water 

"  over  the  land  of   another,  though  the  water  may  be 

"  advantageous  to  the  servient  tenement,  the  owner  of  the 

"  latter  cannot  acquire  a  right  to  have  it  discharged  on  to 

"  his  land,  if  the  dominant  owner  chooses  to  send  the 

"  water  elsewhere,  or  apply  it  to  other  purposes.     And 

"  upon  this  principle,  as  it  appears  to  me,  might  the  case 

"  of  Wood  V.  Watcd  have  been  decided  without  reference 

«  to  the  Prescription  Act  {2^3  Will.  IV.  c.  71),  or  to 

"  the  question  as  to  whether  there  had  been  enjoyment 

"  '  as  of  right,'  so  as  to  satisfy  that  statute.     I  prefer  to  rest 

"  my  judgment  on  the  priaciple — as  it  appears  to  me,  a 

"  fundamental  one — that  an  easement  exists  for  the  benefit 

"  of  the   dominant  owner  alone,  and  that  the  servient 

"  owner  acquires  no  right  to  insist  on  its  continuance,  or 

"  to  ask  for  damages  on  its  abandonment."  i 

Arkwright  y.        In  ArkivrigM  v.   Gell,  the  plaintiffs  were   owners  of 
Gell. 

'  Cf.  per  Erie,  C.  J.,  in  Gaved  v.  Marii/n,  19  0.  B.,  N.  S.  732. 
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certain  cotton  mills  erected  in  1772,  and  worked  by  the 
united  force  of  a  natural  stream,  and  of  an  artificial  sough 
which  had  been  made  previous  to  that  date  by  a  mining 
company,  for  the  purpose  of  draining  their  mines.  Subse- 
quently another  sough  was  made  at  a  lower  level,  by 
another  mining  company,  of  whom  the  defendants  were 
the  representatives,  by  the  permission  of  the  owners  of 
the  mines,  by  whom  the  former  sough  was  made.  The 
effect  of  this  second  sough  was,  in  1836,  to  drain  away 
and  divert  the  water  from  the  first  made  sough,  to  the 
injury  of  the  plaintiff's  mUls.  The  Court  held,  that  the 
defendants  were  in  the  same  position  in  respect  to  the 
diversion  of  the  water,  as  if  they  had  been  the  owners  of 
the  mine  drained  by  the  first  sough,  and  were  proceeding 
to  unwater  a  further  portion  of  their  mine  by  a  new 
sough ;  and  that  as  the  stream  was  not  a  natural  water- 
course, but  an  artificial  one  of  a  temporary  character, 
having  its  continuance  only  whilst  the  convenience  of  the 
mine  owners  required  it,  and  made  with  the  sole  object  of 
getting  rid  of  a  nuisance  to  the  mines,  and  as,  moreover, 
the  plaintiff  was  aware  of  the  temporary  character  of  the 
watercourse,  he  had  acquired  no  right  of  action  for  the 
diversion  of  it. 

In  the  case"  of  Magor  v.  Chadwich,^  the  plaintiffs  com-  Magor  v. 
plained  of  the  pollution  of  a  stream  running  to  their  "'  """'" 
brewery.  This  stream  flowed  from  the  mouth  of  an  adit 
or  underground  passage  in  adjoining  lands  not  belonging 
to  the  plaintiffs,  which  had  been  originally  made  more 
than  fifty  years  ago  by  the  owner  of  a  mine  for  the  pur- 
pose of  draining  it — but  the  mine  had  not  been  worked 
for  thirty  years.  After  the  working  had  been  discon- 
tinued, the  plaintiffs  had  used  for  twenty  years  pure  water 
from  the  adit  for  brewing.  The  defendants,  owners  of 
other  mines,  subsequently  used  the  adit  for  draining  their 
mines,  and  so  made  the  water  foul  and  unfit  for  brewing. 

'  11  A.  &  E.  571;  see  remarks      Gaved  v.  Martyn,  19  C.  B.  {N.  S.), 
of   Erie,  C.  J.,  on  this'  case   in      ante,  p  253. 

C.  S 
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The  learned  judge  at  the  trial  told  the  jury  that,  in  the 
absence  of  custom,  artificial  watercourses  were  not  dis- 
tinguished in  law  from  natural;  that  the  same  rules  of 
law  applied  to  them ;  and  that  twenty  years'  enjoyment 
might  warrant  them  in  finding  in  favour  of  the  right. 
The  jury  found  for  plaintiff,  and  the  Court  of  Queen's 
Bench  refused  to  grant  a  new  trial,  holding  that  there 
was  no  misdirection  by  the  learned  judge. 

TP'ood  V.  In  the  case  of  Wood  v.  Waud}  the  Court  of  Exchequer 

JFaucl  .  .  .  . 

laid  down  in  an   elaborate  judgment  the  law  affecting 

artificial  watercourses,  and  the  rights  of  riparian  owners 
thereon.  In  that  case,  the  waters  from  the  workings  of  a 
colliery  (partly  pumped  up  and  partly  caused  by  the 
overfiow  of  an  old  coal  pit  which  had  become  filled  with 
water)  had  for  more  than  twenty  years  flowed  through 
two  artificial  subterraneous  channels,  one  of  which,  called 
the  Bowling  Sough,  passed  directly  through  the  plaintiff's 
land;  the  other,  called  Low  Moor  Sough,  passed  into  a 
natural  stream  called  the  Bowling  Beck,  which,  so  aug- 
mented, passed  through  the  plaintiff's  land.  Plaintiff  had 
used  the  water  of  the  soughs  for  about  ten  years.  The 
defendant  having  works  on  the  banks  of  each  channel 
above  the  points  where  they  respectively  arrived  at  the 
plaintiff's  land,  and  at  the  Bowling  Sough,  diverted  the 
water  of  each  of  them.  The  channels  were  subterraneous; 
but  the  Court  determined  the  question  as  it  would  have 
done  if  they  had  been  surface  streams,  and  held  that  the 
plaintiff  could  not  recover  for  the  diversion.  "  This  ques- 
"  tion,"  says  Pollock,  C.  B.,  delivering  the  judgment  of  the 
Court,  "  is  not  with  respect  to  the  rights  of  the  plaintiffs 
as  against  the  owners  of  the  collieries  which  the  soughs 
relieve  from  water,  but  as  to  the  rights  of  the  plaintiffs 
and  defendants  inter  se;  and  it  wiU  be  better  to  consider, 
in  the  first  place,  how  they  would  stand  if  the  streams 
were  not  underground.  With  respect  to  a  claim  of 
right  as  against  the  colliery  owners,  if  it  be  true  that  a 
right  was  gained  to  these  streams  by  the  riparian  pro- 

'  3  Ex.  748. 
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"  prietors  as  against  them,  in  consequence  of  their  acquies- 

"  cence  for  twenty  years,  by  virtue  of  the  presumption  of 

"  a  grant,  or  of  Lord  Tenterden's  Act  (2^3  Will.  IV. 

"  c.  71),  there  would  be  no  difficulty  as  to  the  right  of  the 

"  riparian  proprietors  against  each  other,  or  against  other 

"  persons.     But  Mr.  Cowling  admitted  that  a  grant  could 

"  not  be  presuraed,  and  that  he  should  have  great  difE- 

"  culty  in  establishing  the  right  under  Lord  Tenterden's 

"  Act.     This  Court,  as  then  constituted,  much  considered 

"  that  subject  in  the  case  of  ArkwrigM  v.  Gell.     "We  have 

"  again  considered  it,  and  are  satisfied  that  the  principles 

"  laid  down,  as  governing  that  case,  are  correct,  and  were 

"  properly  acted  upon  in  it,  by  deciding  that  no  action  lay 

"  for  an  injury  by  the  diversion  of  an  artificial  water- 

"  course,   where,   from  the  nature   of    the   case,   it  was 

"  obvious  that  the  enjoyment  of  it  depended  upon  tem- 

"  porary   circumstances,   and  was  not  of    a    permanent 

"  character,  and  where  the  interruption  was  by  the  party 

"  who  stood  in  the  situation  of  the  grantor.     The  Court 

"  of  Queen's  Bench,  in  the  subsequent  case  of  Magor  v. 

"  Chadwicli,  supported  a  verdict  for  the  plaintiff,  for  the 

"  disturbance  of  a  right  to  the  enjoyment  of  a  stream, 

"  under  circumstances  somewhat  similar  ;  but  in  that  case 

"  the  action  was  not  brought  against  the  party  in  whose 

"  land  the  artificial  watercourse  commenced,  nor  anyone 

"  claiming  under  him;  and  he  had  not  put  an  end  to  it  by 

"  altering  the  mode  of  working  of  his  mines,  but  what  is 

"  more  important,  the  action  was  not  brought  for  abstract- 

"  ing,  but  for  fouling — a  species  of  injury  which  does  not 

"  stand  on  the  same  footing ;  for  though  the  possessor  of 

"  the  mine  might  stop  the  stream,  it  does  not  foUow  that 

"  he  or  any  other  could  pollute  it  whilst  it  continued  to 

"  run  ;  and  besides,  from  the  course  which  the  cause  took 

"  at  Nisi  Prius,  the  precise  question  which  we  have  now 

"  to  consider  does  not  appear  to  have  called  for  decision. 

"  The  two  cases   are  therefore   distinguishable,  and  the 

"  expressions  used  by  the  learned  judges  in  that  case,  as  to 

s  2 
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"  the  similarity  of  natural  and  artificial  streams,  are  to  be 
"  understood  as  applicable  to  that  particular  case.  We 
"  entirely  agree  with  Lord  Denman,  0.  J.  (in  Magor  v, 
"  Chadwich),  that  the  proposition  that  a  watercourse,  of 
"  whatever  antiquity,  and  in  whatever  degree  enjoyed 
"  by  numerous  persons,  cannot  be  enjoyed  so  as  to  confer 
"  a  right  to  the  use  of  the  water,  if  proved  to  have  been 
"  originally  artificial,  is  quite  indefensible ;  ^  but,  on  the 
"  other  hand,  the  general  proposition,  that,  under  all 
"  circumstances,  the  right  to  .watercourses  arising  from 
"  enjoyment  is  the  same,  whether  they  be  natural  or 
"  artificial,  cannot  possibly  be  sustained.  The  right  to 
"  artificial  watercourses  against  the  party  creating  them, 
"  surely  must  depend  upon  the  character  of  the  water- 
"  course,  whether  it  be  of  a  permanent  or  temporary 
"  nature,  and  upon  the  circumstances  under  which  it  was 
"  created.  The  enjoyment  for  twenty  years  of  a  stream 
"  diverted  or  penned  up  by  permanent  embankments, 
"  clearly  stands  upon  a  different  footing  from  the  enjoy- 
"  ment  of  a  flow  of  water  originating  in  the  mode  of 
"  occupation  or  alteration  of  a  person's  property,  and 
"  presumably  of  a  temporary  character,  and  liable  to 
"  variation. 

"  The  flow  of  water  for  twenty  years  from  the  eaves  of 
"  a  house  could  not  give  a  right  to  the  neighbour  to  insist 
"  that  the  house  should  not  be  pulled  down  or  altered,  so 
"  as  to  diminish  the  quantity  of  water  flowing  from  the 
"  roof.  The  flow  of  water  from  a  drain  for  the  purposes 
"  of  agricultural  improvements  for  twenty  years  could  not 
"  give  a  right  to  the  neighbour,  so  as  to  preclude  the 
"  proprietor  from  altering  the  level  of  his  drains  for  the 
"  greater  improvement  of  his  land.  The  state  of  cir- 
"  cumstances  in  such  cases  shows  that  one  party  never 
"  intended  to  give,  nor  the  other  to  enjoy,  the  use  of  the 
"  stream  as  a  matter  of  ricjlit."'^ 

'  Seo  Great  rex  v.  Bayward,  8  Ex.  291  ;  SiiicUfe  v.  Boat%,  9  Jur.,  N.  S. 
1037;  32  L.  J.,  Q.  B.  136. 
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The  right  to  discharge  rain-water  from  the  roof  of  a  Easement  of 
house,  either  by  means  of  a  spout,  or  hy  drip,  which  is  a  ^' 
nuisance  in  the  absence  of  a  prescriptive  right,  may  be 
acquired  by  user,  and  is  not  destroyed  by  a  mere  alteration 
in  the  height  of  the  eaves  not  increasing  the  burthen  on 
the  servient  tenement.^  No  corresponding  right  to  the 
flow  of  rain-water /roHt  the  roof  of  a  house  can  be  acquired 
by  prescription.^ 


Extinguishment  of  Easements  of  Water. 

"  The  modes  by  which  easements  may  be  lost,"  says 
Gale,'  "  correspond  with  those  already  laid  down  for  their 
"  acquisition.  1.  Corresponding  to  the  express  grant  is 
"  the  express  renunciation.  2.  To  the  disposition  by  the 
"  owner  of  two  tenements,  the  merger  by  the  union  of 
"  them.  3.  To  the  easement  of  necessity,  the  permission 
"  to  do  some  act  which  of  necessity  destroys  it.  4.  And 
"  to  the  acquisition  by  prescription,  abandonment  of 
"  user."* 

An  express  release  at  law  to  be  effectual  must  be  by  By  express 
deed,  but  in  equity  an  easement  may  be  lost  by  agreement  ^^^^^^• 
or  acquiescence.^ 

Easements  are  also  extinguished  by  operation  of  law  if  By  merger. 

'  Sarmy  v.   Walters,  L.  K. ,   8  stituted  a  railway  company  by  Act 

C.  P.  162 ;   Thomas  v.  Thomas,  2  C.  of  Parliament,    it  -was  held  that 

M.  &  E.  34  ;   1  G-ale,  61 ;  see  Gale  they  coiild  not  grant  away  their 

on  Easements,  p.   613  ;  and   ante,  right  to  the  water,  for  as  they  had 

Chap.  III.  p.  133.  ceased  to  require  it  for  their  canal, 

''   Wood  V.  Watid,  supra ;  Oreatrex  the  right  to  take  it   ceased  ;    Na- 

V.  Sayward,  8  Ex.  291.  tional  Manure  Co.  v.  Donald,  i  H. 

^  Gale  on    Easements,   p.   578,  &  N.  8;  28  L.  J.,  Ex.  185. 
5th  edit.  *  Gale   on  Easements,    p.   578  ; 

*  Where  an  easement  is  granted  Goddard  on  Easements,  p.  367  ;  see 

for  a  particular  purpose  by  Act  of  Fisher  v. Moon,  11  L.  T.,  N.  S.  623  ; 

Parliament,    the    easement    ceases  Waterlowv.Jlaeon,  Jj. Tit.,  2Tiq^.  51i; 

when  the  particular  purpose  is  ao-  Johnson  v.  Wyatt,   9   Jur.,   N.    S. 

compHshed.     Thus,  where  a  canal  1331 ;  Savies  V.Marshall,  10  C.  B., 

company,  who  had  a  right  to  take  N.  S.  697  ;  Soloman  v.   Glover,   10 

water   for   a  canal,   were    recon-  W.  N.  117  ;  and  ««f«,  p.  204. 
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By  licence. 


Abandonment 
of  enjoyment. 

By  nonuser. 


the  seisin  of  the  dominant  and  servient  tenements  are 
united  in  one  and  the  same  person.^  Unity  of  possession 
only  suspends  an  easement, — it  requires  unity  of  seisin  to 
destroy  it.'^ 

A  natural  right  to  water  coming  from  another  tenement 
is  not  destroyed  by  unity.  "  There  is  a  difference,"  says 
Whitelock,  J.,  in  Surtj  v.  Piggott,^  "  between  a  way  or 
common  and  a  watercourse.  These  begin  by  private 
right,  by  prescription,  by  assent  as  a  way  or  common, 
being  a  particular  benefit  to  take  part  of  the  profits  of 
the  land.  This  is  extinct  by  imity ;  because  the  greater 
benefit  shall  drown  the  less.  A  watercourse  doth  begin 
ex  jure  nciturm,  having  taken  this  course  naturally,  and 
cannot  be  averted."* 
It  has  already  been  stated,  that  a  licence  by  the  domi- 
nant owner  to  do  an  act  incompatible  with  the  existence 
of  an  easement,  may  work  its  extinguishment,  even  when 
the  licence  is  by  parol.^ 

The  mere  suspension  of  the  exercise  of  a  prescriptive 
right  is  not  sufficient  to  destroy  the  right,  without  some 
evidence  of  an  intention  to  abandon  it ;  but  a  long-con- 
tinued suspension  may  render  it  necessary  for  the  person 
claiming  the  right  to  show  that  some  indication  was  given 
during  the  period  that  he  ceased  to  use  the  right  of  his 
intention  to  preserve  it.^  Thus  where  the  owner  of  an  old 
pond  had  an  acquired  right  to  draw  water  for  it  from  a 
well,  and  had  disused  the  old  pond  for  thirty  years,  and 
during  that  time  drew  water  for  three  new  ponds ;  it  was 
held  that  the  right  to  draw  water  to  the  old  pond  was  not 
destroyed,  as  it  was  impossible  to  conceive  that  he  intended 


'  Goddard  on  Easements,  p.  364; 
Gale,  p.  581 ;  see  ante,  p.  216  ct 
seq. 

^  Thomas  v.  Thomas,  2  C,  M. 
&  R.  34  ;  Simper  v.  Foley,  2  John. 
&  H.  555  ;  James  v.  Flant,  4  A.  & 
E.  761  ;  Co.  Litt.  313  a. 


3  3  Bulst.  339 ;  Poph.  Eep.  166. 

«  See  Bright  v.  Walker,  1  C, 
M.  &  K.  219  ;  and  Goddard  on 
Easements,  p.  365. 

5  Ante,  p.  208. 

"  Crosslei/  v.  Ziffhtowler,  L.  E., 
2  Ch.  478  ;  3  Eq.  279. 
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to  abandon  the  right,  when  he  was  actually  drawing  water 
into  three  new  ponds  instead  of  into  the  old  one.^  So 
a  right  of  way  along  a  stream  has  been  held  not  to  be  lost 
if  the  owner  allows  part  of  it  to  be  choked  with  mud,  even 
though  it  may  be  impassable  for  sixteen  years;  for  the 
mud  may  be  removed  if  the  way  is  required.^ 

Where  the  dominant  tenement  is  altered  in  such  a  way  By  alteration 
as  will  make  it  "  incapable  any  longer  of  the  perception  of  teneiMnt. 
"  the  particular  easement,"  or  where  the  alterations  are  of 
such  a  permanent  character  as  will  evince  an  intention  on 
the  part  of  the  dominant  owner  to  abandon  it,  the  ease- 
ment win  be  extinguished,  although  the  abandonment  has 
not  existed  for  twenty  years.  Thus,  in  Crossley  v.  Light- 
owler,^  where  the  owners  of  dye  works  had  a  privilege  or 
easement  of  pouring  foul  dye  water  into  a  river,  it  was 
held,  that  though  the  mere  nonuser  of  this  easement  was 
not  in  itself  a  proof  of  abandonment  of  it,  without  some 
evidence  of  intention  to  abandon  it,  yet  the  nonuser  of  the 
mills  for  twenty  years,  and  the  fact  that  they  had  been 
allowed  to  go  to  ruin,  was  sufficient  to  destroy  the  right. 

An  encroachment  by  the  dominant  owner,  which  will  By  enoroaot- 
render  the  easement  necessarily  more  onerous  to  the  ser- 
vient tenement,  will  have  the  efEeot  of  destroying  the  ease- 
ment ;  *  but  a  mere  alteration,  causing  no  injury  to  the 
servient  heritage,  wiU  not  destroy  the  right." 

Thus,  in  Caickicell  v.  Russell,''  where  the  plaintiff  had  a 
prescriptive  right  to  send  waste  water  down  the  defen- 
dant's drain,  and  sent  down  also   foul  water  from  his 

•  Sak  V.  Olroyd,  14  M.  &  W.  Brown  v.  JBcst,  1  Wils.  174;  Cross- 

789.      See    per   Wood,   V.-C,    in  lei/ v.  Ziffhtou-lcr,  Ij.  R.,  2  Ch..  US; 

Crossku  Y.  LightowUr,  L.  E.,  3  Eq.  A.-G.  v.   Birmingham,  4  K.  &  J. 

p.  293.  528;  A.-G.  v.  Kingston,  13  W.  R. 

2  Bower  v.  Mill,  1  Bing.  N.   C.  888. 

549.  *  LuttreVs  case,  4  Eep.  86  ;  Sail 

s'l.  E.,  2  Ch.  478;  L.  E.,  3  v.   Swift,  C  Scott,   167,  and  cases 

Eq.   279;    see  Reg.  v.    Charley,   12  citedL ante,  ^. 1i2;  SarvetjY.  Walters, 

Q.  B.  518;  Ward  v.  Ward,  7  Ex.  L.R.,8C.P.  62;  T/wmasv. Thomas, 

838  ;  Mason  v.  Bill,  5  B.  &  Ad.  at  2  C,  M.  &  E.  34. 

p.  16  ;  Ziggins  v.  Inge,  7  Bing.  693.  «  26  L.  J.,  Ex.  314. 

1  Bealeg  v.  Shaw,  6  East,  208 ; 
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privies,  the  Court  held  that  defendant  had  a  right  to  stop 
the  whole  drain,  as  the  encroachment  could  not  be  pre- 
vented in  any  other  way ;  but  in  the  subsequent  case  of 
Hill  V.  Cock^  where  the  plaintiff  increased  a  prescriptive 
right  to  water  by  lengthening  a  gutter,  the  defendant  was 
not  held  justified  in  stopping  this  excessive  user,  by  means 
which  altogether  prevented  plaintiff's  enjoyment  of  the 
water. 

1  26  L.  T.,  N.  S.  185 ;  se^imst,  Ch.  X. 
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OHAPTEE  V. 

OF  CANALS,  WATER  SUPPLY,  AND  DOCKS. 

It  is  proposed  in  the  present  chapter  to  treat  of  the  rights, 
duties  and  liabilities  of — I.  Canal  Companies ;  II.  Water 
Companies ;  and  III.  Bock  Companies. 

All  such  bodies  are  either  combinations  of  adventurers  These  bodlea 
incorporated  under  Acts  of  Parliament  in  order  to  supply  g^ftutes  for ' 
a  public  want  for  their  own  profit,  or  are  public  bodies  mdividual 
invested  with  the  like  powers  for  the  public  benefit.     In 
both  cases,  however,  they  are  but  substitutes  for  individual 
enterprise. 

"  It  is  well  observed,"  says  Blackburn,  J.,^  "  by  Mr. 
"  Justice  Mellor  in  Coe  v.  Wise,'''  of  corporations  like  the 
"  present,  formed  for  trading  and  other  profitable  pur- 
"  poses,  that  though  such  corporations  may  act  without 
"  reward  to  themselves,  yet  in  their  very  nature,  they  are 
"  substitutions  on  a  large  scale  for  individual  enterprise. 
"  And  we  think  that,  in  the  absence  of  anything  in  the 
"  statutes  (which  create  such  corporations)  showing  a 
"  contrary  intention  in  the  legislature,  the  true  rule  of 
"  construction  is  that  the  legislature  intended  that  the 
"  liability  of  corporations  thus  substituted  for  individuals 
"  should,  to  the  extent  of  their  corporate  funds,  be  co- 
"  extensive  with  that  imposed  by  the  general  law  on  the 
"  owners  of  similar  works.  If,  indeed,  the  legislature  has 
"  by  express  enactment  or  necessary  intendment  enacted 
"  that  they  shall  not  be  subject  to  such  a  liability,  there  is 
"  an  end  of  the  question." 

Since    all    these    bodies    arc    almost    universally   in-  Eights  and 

duties  of 

1  Delivering  the  opinion  of  the      H.  L.  93  ;  11  H.  L.  Gas.  686. 
judges  in  the  House  of  Lords  in  •'5  Best  &  Sm.440;  4  New  Eep. 

Mersey  Bodes  Co.  v.  Gibh,  L.  E.,  1       354. 
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bodies  exer- 
cising statu- 
tory powers. 


Geddis  v. 
Mann  Seser- 
voir. 


corporated  by  Act  of  Parliament,  and  derive  all  their 
powers  to  interfere  with  the  rights  of  priTate  property 
from  the  special  enactment  creating  them,  it  will  be  well 
to  note  some  of  the  general  principles  regulating  the 
liability  of  companies  exercising  statutory  powers. 

Where  the  legislature  has  authorized  certain  persons  to 
effect  a  certain  purpose,  and  has  given  them  the  powers 
necessary  to  effect  it,  they  may  exercise  those  powers  to 
their  full  extent  without  incurring  responsibility,  but  in  so 
doing  they  must  not  occasion  any  needless  injury  to  any 
one.^ 

Where  persons  are  incorporated  by  Act  of  Parliament 
for  a  particular  purpose,  and  have  full  powers  given  them 
to  effect  that  purpose,  if  the  effecting  of  it  may  occasion 
(not  only  in  the  course  of  originally  extending  the  neces- 
sary works  for  the  required  purposes,  but  at  recurring 
intervals  afterwards)  inconvenience  or  injury  to  others, 
they  may  be  treated  as  under  an  obligation  to  take,  from 
time  to  time,  measures  to  prevent  the  occurrence  of  such 
inconvenience  and  injury.'- 

These  principles  were  laid  down  in  the  case  of  Geddis 
V.  Hann  Reservoir,^  which  was  an  appeal  heard  in  the 
House  of  Lords  against  a  judgment  of  the  Exchequer 
Chamber  in  Ireland,  reversing  a  previous  judgment  of  the 
Court  of  Queen's  Bench  there. 

A  local  Act  of  Parliament  incorporated  certain  persons 
for  the  purpose  of  securing  a  regular  and  proper  supply  of 
water  to  mill-owners  whose  works  were  situated  on  the 
banks  of  the  river  Bann.  These  persons  had  powers  given 
them  to  collect  the  waters  of  several  small  streams  into  a 
reservoir,  and,  as  often  as  necessary,  to  send  down  those 
waters  to  the  Bann  through  the  channel  of  a  stream 
called  the  Muddook.  The  second  clause  of  the  Act  directed 
them  to  "make,  erect,  construct,  maintain,  repair  and 
"  keep "   by  means  of  a  reservoir  a  due  and  adequate 


'  Geddis  V.  Bann  Ecscreoir,  3  App. 
Cas.  430. 


=  3  App.  Cas.  430. 
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supply  of  water  for  the  river  Bann  at  all  seasons  of  tlie 
year ;  and  to  enter  on  the  lands  of  the  different  streams 
named,  to  do  what  was  necessary  for  the  conveyance  and 
due  regulations  of  the  supply  of  such  waters,  and  "to 
"  make,  erect,  alter,  maintain,  repair,  widen,  deepen, 
"  scour,  cleanse,  and  keep  proper  and  sufficient  conduits, 
"  aqueducts,  channels  and  watercourses,  drains,  feeders, 
"  weirs,  dams,"  &c.  &c.  The  82nd  clause  gave  similar 
directions,  and  ordered  that  the  surplus  water  should  be  re- 
turned unto  the  different  streams  from  which  it  had  been 
taken ;  and  also  made  provisions  for  supplying  with  water 
the  cattle  depasturing  in  the  fields  there. 

The  persons  incorporated  under  the  Act  erected  the 
reservoir,  collected  the  waters  of  the  different  streams,  and 
sent  them  through  the  channel  of  the  Muddock,  so  that  at 
times  it  overflowed  its  banks,  and  did  damage  to  the  lands 
of  the  adjoining  proprietors. 

It  was  held  that  the  order  of  the  Exchequer  Chamber 
should  be  reversed,  and  the  order  of  the  Court  of  Queen's 
Bench  restored,  and  that  under  the  words  of  the  Act 
there  was  an  obligation  on  the  persons  so  incorporated  to 
take  care  that  the  due  execution  of  the  works  and  opera- 
tions intended  by  the  Act  should  not  be  injurious  to  the 
lands  lying  along  the  banks  of  the  Muddock,  and  that  the 
bed  or  channel  of  the  Muddock  must  be  cleansed  and  kept 
in  a  proper  state  for  the  flow  and  re-flow  of  the  water  that 
had  to  pass  through  it. 

In  giving  judgment,  their  lordships  distinguished  the 
case  from  that  of  Crachiell  v.  Mayor  and  Corporation  of 
Thctford,^  which  had  been  cited  for  the  defendants. 
"In  that  case,"  said  Lord  Hatherley,^  "which  has  been 
"  followed  by  several  others,  it  seems  to  have  been  laid 
"  down  that  persons  having  powers  to  execute  certain 
"  works,  and  executing  those  works  in  such  a  manner  as 
"  to  perform  that  duty  in  compliance  with  an  Act  of  Par- 
"  liament,  and  being  utterly  guiltless  of  any  negligence, 
1  L.  E..,  4  C.  p.  629  ;  see  Ch.  VII.  ^  3  ^pp.  Gas.  p.  448. 
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"  cannot  be  liable  to  an  action.  If  the  person  injuriously 
"  affected  cannot  find  any  clause  in  tlie  Act  of  Parliament 
"  giving  him  compensation  for  the  damage  which  he  has 
"  received,  he  cannot  obtain  compensation  for  that  damage 
"  by  way  of  action  against  the  parties  who  have  done  no 
"  wrong, — that  is  the  simple  proposition  which  is  laid 
"  down  in  that  case,  and  when  it  is  expressed  in  these 
"  terms  it  is  impossible  for  anybody  to  find  any  fault  with 
"  it.  As  my  noble  and  learned  friend  (Lord  Selbome) 
"  has  observed,  there  are  other  cases  far  more  like  this 
"  case  than  that  of  The  Corporation  of  Thetford.  In  the 
"  Thct/orcl  case'^  what  occurred  was  this :  there  was  a 
"  power  to  a  company  to  facilitate  the  navigation  of  a 
"  river  by  means  of  making  certain  alterations  and  im- 
"  provements  in  it ;  a  paa-t  of  the  necessary  alterations  was 
"  the  placing  of  stanchions  in  the  river.  When  the  river 
"  was  so  altered  and  improved,  weeds  grew  up  in  it  with 
"  which  the  company  had  nothing  to  do ;  they  grew  up 
"  neither  more  nor  less  by  reason  of  anything  the  com- 
"  pany  had  done.  It  was  said  that  the  silting  up  pf  the 
"  river  had  been  increased  by  means  of  those  stanchions, 
"  but  they  were  necessary  to  the  works  and  could  not  be 
"  removed ;  but  nothing  had  been  of  its  own  accord  done  by 
"  the  company  which  could  be  said  to  be  the  cause  of  the 
"  injury  the  plaintiff  had  sustained.  Now  in  this  case  wo 
"  have  this  state  of  things.  The  respondents  have  the  power 
"  to  execute  a  work  of  this  description,  and  to  make  chan- 
"  nels  and  cuts,  and  not  only  so,  but  they  have  also  the 
"  power  to  widen  and  deepen  cuts  and  watercourses. 
"  Having  that  power,  and  having  the  power  of  using  those 
"  watercourses  to  communicate  between  the  reservoir  and 
"  the  river  Bann,  they  have  chosen  to  exercise  that  power 
"  in  a  manner  injurious  to  the  plaintiff  owing  to  their 
"  not  having  seen,  in  the  first  instance,  the  necessity  of 
"  making  provision  for  the  additional  quantities  of  water 
"  that  would  be  sent  down,  and  at  the  varying  periods 

'  L.  R.,  4  0.  P.  629. 
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"  at  ■which  they  would  be  sent  down.  The  defendants 
"  neglected  to  make  the  provision  they  should  have  made 
"  for  carrying  that  water  off  in  such  a  manner  as  would 
"  have  prevented  the  occurrence  to  the  plaintiff  of  a 
"  damage  which  never  had  occurred  to  him  before,  and 
"  which  was,  as  the  jury  found,  attributable  to  the  works 
"  so  executed.  This  case  is  not  within  the  principle  of  the 
"  Thetford  case,^  nor  within  any  principle  which  could  be 
"  laid  down  with  regard  to  parties  keeping  themselves 
"  entirely  within  their  powers,  and  taking  care  that  the 
"  powers  of  an  Act  of  Parliament  when  exercised  shaU  be 
"  exercised  in  a  manner  to  prevent  needless  injury.  We 
"  are  not  bound  nor  entitled  to  siippose  that  they  will 
"  wilfully  do  injury  by  the  exercise  of  the  legislative 
"  powers  which  have  been  given  to  them ;  but  it  appears 
"  to  me  clearly  and  plainly  that  they  should  use  every 
"  precaution,  by  the  exercise  either  of  the  powers  created 
"  by  the  Act  of  Parliament  itself,  or  of  their  common  law 
"  powers,  to  prevent  damage  and  injury  being  done  to 
"  others,  through  whose  property  the  works  or  operations 
"  are  to  be  carried  on,  and  to  avoid  subjecting  them  to 
"  consequences  which  they  were  not  bound  to  anticipate 
"  from  the  Act  of  Parliament,  seeing  that  the  Act  also 
"  enabled  the  parties  who  had  the  power  to  do  so  to  pre- 
"  vent  the  mischief." 

Lord  Blackburn  in  the  course  of  his  judgment  made  the 
following  remarks:^  "  It  is  agreed  on  all  sides  that  the  Act 
"  requires  the  promoters,  the  defendants,  to  pour  into  the 
"  channel  of  the  river  Muddock  as  much  water  as,  on  the 
"  average,  used  formerly  to  go.  It  does  not  mean  that  if 
"  it  happens  to  be  a  high  flood  they  are  to  keep  it  up  to  a 
"  high  flood,  or  that  in  summer  they  are  to  keep  it  to  a 
"  mere  trickle  if  it  was  a  mere  trickle  before ;  but  it  means 
"  that  on  the  average  it  is  to  be  as  much  as  it  was  before. 
"  And  they  have  a  permissive  power,  for  the  benefit  of  the  ■ 
"  mill-owners  on  the  Bann,  to  send  down  more  water,  both 
1  L.  E.,  i  C.  P.  629.  '  3  App.  Cas.  435. 
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"  greater  in  quantity  and  in  a  different  way  from  what 
"  would  have  gone  in  the  ordinary  natural  state  of  things 
"  down  the  Muddock  if  the  Act  had  not  been  passed. 
"  Now,  certainly,  the  result  has  been  that  the  channel  of 
"  the  Muddock,  as  it  exists  at  present,  is  not  able  to  carry 
"  o£E  the  water  they  have  put  into  it,  and  if  they  have  no 
"  power  to  cleanse  the  channel  of  the  Muddock  or  to  alter 
"  it,  which  was  the  view  taken  by  the  majority  of  the 
"  learned  judges  in  the  Court  of  Exchequer  Chamber 
"  below,  then  they  are  not  liable  to  damages  for  doing 
"  that  which  the  Act  of  Parliament  authorizes,  namely, 
"  pouring  part  of  the  water  of  the  reservoir  into  thp 
"  Muddock,  that  it  may  go  into  the  Bann.  For  I  take  it, 
"  without  citing  cases,  that  it  is  now  thoroughly  well  estab- 
"  lished  that  no  action  will  lie  for  doing  that  which  the 
"  legislature  has  authorized,  if  it  be  done  without  negli- 
"  gence,  although  it  does  occasion  damage  to  anyone ;  but 
"  an  action  does  lie  for  doing  that  which  the  legislature 
"  has  authorized,  if  it  be  done  negligently.  And,  I  think, 
"  that  if  by  a  reasonable  exercise  of  the  powers,  either 
"  given  by  statute  to  the  promoters,  or  which  they  have 
"  at  common  law,  the  damage  could  be  prevented,  it  is 
"  within  this  rule '  negligence'  not  to  make  such  reasonable 
"  exercise  of  their  powers.  I  do  not  think  that  it  will  be 
"  found  that  any  of  the  cases  (I  do  not  cite  them)  are  in 
"  conflict  with  that  view  of  the  law."  His  lordship  then 
went  on  to  state,  that  the  question,  therefore,  depended  on 
whether  power  was  given  under  the  Act  to  the  promoters 
to  cleanse  the  Muddock,  and  that  he  was  of  opinion  that 
such  power  was  so  given  by  the  provisions  of  the  second 
section,  and  that  the  defendants  were  guilty  of  negligence 
in  not  cleansing  it. 

The  principles  above  laid  down  are  but  an  afiirmation  of 
those  enunciated  in  earlier  cases. 
Aiinutt  V.  Thus  in  Allnutt  v.  Inglis^  which  turned  on  the  rights 

ng  IS.  ^j  ^^^  London  Dock  Company,  Lord  Ellenborough  stated 

'  12  East,  527. 
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the  rule,  that  where  private  property  is,  by  consent  of  the 
owner,  invested  with  a  puhlic  interest  or  privilege  for  the 
benefit  of  the  puhlic,  the  owner  can  no  longer  deal  with 
it  as  private  property  only,  but  must  hold  it  subject  to 
the  rights  of  the  public,  in  the  exercise  of  that  public 
interest  or  privilege  conferred  for  their  benefit;^  and  this 
important  general  principle  was  confirmed  and  extended 
in  the  case  of  The  Mersey  Dock  Trustees  v.  Gibb,^  which  Merse;/  Bods 
turned  on  the  KabUity  of  the  plaintiils  for  injuries  caused  ^'  '  ' 
by  the  negligence  of  the  their  employ h ;  and  where  it 
was  decided,  not  only  that  a  private  person  or  a  company, 
having  a  right  to  levy  tolls  in  respect  of  the  performance 
of  a  particular  work,  will  be  liable  in  damages  for  injuries 
occasioned  by  performing  it  negligently,  but  also  that 
a  corporate  body,  authorized  to  perform  such  a  work,  and 
receiving  tolls  in  respect  of  it,  though  obtaining  no  profit 
for  itself  from  such  tolls,  but  collecting  them  for  the 
maintenance  of  the  work,  and  the  possible  future  benefit 
of  the  public,  is  equally  responsible  for  injuries  arising 
from  the  improper  performance  of  such  work,  and  the 
funds  thus  obtained  must  discharge  that  liability.  On 
the  appeal  to  the  House  of  Lords,  certain  questions  relative 
to  the  points  raised  in  this  case  were  put  to  the  judges  by 
the  Lord  Chancellor,  and  it  will  be  well  to  quote,  in  illustra- 
tion of  this  subject,  some  of  the  remarks  of  Mr.  Justice 
Blackbm'u,  who  delivered  their  opinion  in  reply.  After 
approving  the  doctrine  laid  down  in  Parnaby  v.  Lancaster 
Canal,^  and  pointing  out  the  distinction  between  dock 
trustees  and  a  canal  company,  he  continued:  "If  the 
"  legislature  directs  or  authorizes  the  doing  of  a  particular 
"  thing,  the  doing  of  it  cannot  be  wrongful ;  if  damage 
"  results  from  the  doing  of  that  thing,  it  is  just  and  proper 
"  that  compensation  should  be  made  for  it,  and  that  is 
,"  generally  provided  in  the  statutes  authorizing  the  doing 

>  AUnutt  V.  Inglls,  12  East,  527.  '  11  Ad.  &  El.  223  ;  see  post,  p. 

2  L.  E.,  1  H.  L.  93  ;  11  H.  L.       299. 
Cas.  686. 
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"  of  such  things.  But  no  action  lies  for  what  is  damnum 
"  sine  injurid;  the  remedy  is  to  apply  for  compensation 
"  under  the  provisions  of  the  statutes  legalizing  what 
"  would  otherwise  be  a  wrong.  This,  however,  is  the 
"  case,  ^yhether  the  thing  is  authorized  for  a  public  purpose 
"  or  private  profit.  No  action  wiU  lie  against  railway 
"  companies  for  erecting  a  line  of  railway  authorized  by 
"  their  Acts,  so  long  as  they  pursue  the  authority  given 
"  them,  any  more  than  it  would  lie  against  the  trustees  of 
"  a  turnpike  road  for  making  their  road  under  their  acts, 
"  though  one  road  is  made  for  the  profit  of  the  shareholders 
"  in  the  company,  and  the  other  is  not.  The  principle  is, 
"  that  the  act  is  not  wrongful,  not  because  it  is  for  a 
"  public  purpose,  but  because  it  is  authorized  by  the 
"  legislature  {The  King  v.  Pease^).  This,  we  think,  is 
"  the  point  decided  in  The  Governors  of  the  British  Cast 
"  Plate  Manufacturers  v.  Meredith,^  Sutton  v.  Clarke,^  and 
"  several  other  cases,  as  is  well  explained  by  Mr.  Justice 
"  Williams  in  Whitehouse  v.  Fellowes* 

"  But  though  the  legislature  has  authorized  the  exeeu- 
"  tion  of  the  works,  it  does  not  thereby  exempt  those 
"  authorized  to  make  them  from  the  obligation  to  use 
"  reasonable  care  that  in  making  them  no  unnecessary 
"  damage  shall  be  done."  In  Brine  v.  T/ie  Great  Western 
Bail.  Co.,^  Mr.  Justice  Crompton  says,  "  The  distinction 
"  is  now  clearly  established  between  damage  from  works 
"  authorized  by  statutes,  where  the  party  generally  is  to 
"  have  compensation,  and  the  authority  is  a  bar  to  an 
"  action,  and  damage  by  reason  of  the  works  being  negU- 
"  gently  done,  as  to  which  the  owner's  remedy  by  way 
"  of  action  remains.""  The  learned  judge  pointed  out 
that  this  distinction  is  as  applicable  to  works  executed 
for  one    purpose    as    another.      "It  is  pointed  out  by 

1  4  Bam.  &  Ad.  30.  "  leader  v.  Moxon,  3  Wils.  461 ; 

2  4  T.  R.  794.  2  Sir  W.  Bl.  424  ;  Sutton  v.  ClaHr, 

3  6  Taunt.  29.  6  Taunt.  29;  lones  v.  JSird,  i  Barn. 
"  10  C.  B.  (N.  S.)  765.  &  Aid.  837;  see  11  H.  L.  Cas.  714 
=  2  Best  &  Sm.  402,  411. 
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"  Lord  Campbell  in  The  Sonthampton  Itchin  Bridge  v. 
"  The  Southampton  Local  Board  of  Health  (8  Ell.  &  Bl. 
"  801 — 812),  that  in  every  case  the  liability  of  a  body, 
"  created  by  statute,  must  be  determined  upon  a  true 
"  interpretation  of  the  statute  under  which  it  is  created. 
"  And  if  the  true  interpretation  of  the  statute  is  that  a 
"  duty  is  cast  upon  the  incorporated  body,  not  only  to 
"  make  the  works  authorized,  but  also  to  take  proper  care 
"  and  use  reasonable  skill,  that  the  works  are  such  as  the 
"  statute  authorizes,  or,  as  in  the  present  case,  to  take 
"  reasonable  care  that  they  are  in  a  fit  state  for  the  use 
"  of  the  public  who  use  them ;  there  is,  with  great  defer- 
"  enee  to  Lord  Cottenham,  nothing  illogical  or  inconsistent 
"  in  holding  that  those  injured  by  the  neglect  of  the 
"  statutable  body  to  fulfil  that  duty  thus  cast  by  the 
"  statute  upon  it,  may  maintain  an  action  against  that 
"  body,  and  be  indemnified  out  of  the  funds  vested  in  it 
"  by  the  statute."^  The  House  of  Lords  gave  judgment 
in  accordance  with  this  opinion  of  the  judges. 

"We  shall  now  proceed  to  notice  in  detail  some  of  the 
principal  points  of  the  law  relating  to  I.  Canals;  II.  Water 
Bupply ;  and  III.  Doclis. 

I.  Canals. 

A  canal  may  be  defined  to  be  an  artificial  highway  by  Definition  of 
water  constructed  for  the  benefit  of  the  public  by  ad-  '''i°^l- 
venturers  authorized  by  the  legislature  to  take  tolls  for 
its  use,  as  a  compensation  for  their  risk  and  labour  in  the 
undertaking. 

It  differs  from  a  river  navigation  chiefly  in  the  fact  that 
the  company  or  proprietors  working  it  do  so  for  their  own 
profit,  and  usually  have  the  soil  of  the  canal  vested  in 
them  by  the  terms  of  their  Act,  whilst  the  trustees  of  a 

1  See7r«)-«?v.i(;e,7Ell.&Bl.  426;  C.  B.    (N.  S.)  765;    Brotmlow  v. 

Clothier  v.  Webster,  12  C.  B.  (N.  S.)  Metropolitan  Board  of  Works,  13  C. 

798 ;  Ruck  V.  Williams,  3  Hurl.  &  B.  (N.  S.)  768 ;    16  C.  B.   (N.  S.) 

N.  308  ;    Whitelwuse  v.  Fellowes,  10  546. 

C.  T 
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river  made  navigatle  by  Act  of  Parliament  appear  usually 
to  have  a  mere  possession  of  the  soil  for  the  purposes  of 
improving  the  navigation,  and,  like  dock  trustees,  to  be 
bound  to  apply  the  profits  for  the  future  benefit  of  the 
public.'- 

"  Canals,"  said  Bayley,  J., in  Rex  v.  Nicholson^  "are  real 

"  property ;  they  are  land  applied  to  a  particular  purpose, 

"  and  the  tolls  are  the  profits  arising  from  that  use  of  the 

"  land,  and  are  given  to  the  proprietors  as  a  compensation 

"  for  the  use  of  it  in  that  manner." 

Canal  com-  PoUock,  0.  B.,  in  the  case  of  Manly  v.  Bi.  Helens  Canal 

paniea.  Q^i  ^j^^g  defined  the  status  of  the  undertakers:  "The 

"  owners  of  this  canal  are  to  be  looked  on  as  a  trading 

"  company,  who,  though  the  legislature  permits  them  to 

"  do  various  acts  described  in  these  statutes,  are  to  be  con- 

"  sidered  as  persons  doing  them  for  their  own  private 

"  advantage,  and  are,  therefore,  personally  responsible  if 

"  mischief  ensues  from  their  not  doing  all  they  ought,  or 

"  doing  in  an  improper  manner  what  they  are  allowed  to 

"  do." 

Eights  of  The  method,  therefore,  hitherto  pursued  in  treating  of 

paDies'^defined  i^S'^iiral  streams  manifestly  cannot  be  applied  to  the  con- 

and  limited      sideration  of  artificial  waterways  like  canals.  The  ownership 

Parliament.      0^  the  soil,  and  the  rights  and  duties  incident  to  canal 

projprietors,  are  in  each  case  defined  and  limited  by  a 

particular  private  Act  to  which  reference  must  be  made  in 

all   cases  involving  the   consideration    of    any  of  these 

points.     In   order  to   ascertain  the  law  on  this  subject 

it  will  be  necessary  to  examine  the  construction  that  has 

been  put  upon  this  class  of  enactments,  for  the  purpose 

of  arriving  at  general  rules  with  regard  to  it.* 

In  order  to  consider  the  principles  which  have  been 


'  See  ante,  Chap.  II.  p.  80,  and 
post,  Chap.  VII. 

=  12  East,  330. 

^  2  H.  &  N.  840. 

''  There  are,  however,  a  certain 
number  of  general  public  statutes 


regulating  the  traffic  on  canals,  the 
charges  of  companies,  and  the  lia- 
bilities of  the  owners  of  barges 
plying  on  them.  See  for  these, 
2>ost,  Chap.  VII. 
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followed  in  the  construction  of  the  private  Acts  incorpo- 
rating canal  companies,  it  will  be  well  to  state  briefly  what 
is  the  general  nature  of  these  enactments.^ 

They  usually  vest  the  ownership  of  the  soil  of  the  bed 
and  banks  of  the  canal  in  the  undertakers,  with  certain 
reservations  to  landowners,  and  empower  the  corporate 
body  thus  formed  to  levy  tolls  for  the  purpose  of  carrying 
on  the  navigation  which  exists  for  the  benefit  of  the 
general  public,  though  they  themselves  are  not  precluded 
from  being  carriers  on  their  own  canals.  The  company 
are  bound  to  abstain  from  any  act  which  may  cause 
inconvenience  or  injury  either  to  public  or  private  owners 
when  carrying  out  their  works,^  and  to  submit  in  certain 
oases  to  the  due  exercise  of  the  rights  of  others  where  such 
rights  do  not  interfere  with  their  own.' 

Such  is  the  general  tenor  of  these  enactments,  which  are 
to  be  regarded  as  the  form  of  contract  between  the  public 
and  the  company.  "Every  canal  Act,"  as  was  said  by 
Lord  Tenterden,  0.  J.,  in  Stourbridge  Canal  v.  W/ieehj*  is 
to  be  considered  as  "a  bargain  between  a  company  of 
"  adventurers  and  the  public,  the  terms  of  which  are 
"  expressed  in  the  statute  ;  and  the  rule  of  construction  in 
"  all  such  cases  is  now  fully  established  to  be  this — that 
"  any  ambiguity  in  the  terms  of  the  contract  must  operate 
"  against  the  adventurers,  and  in  favour  of  the  public ; 
"  and  the  plaintiffs  can  claim  nothing  which  is  not  clearly 
"  given  to  them  by  the  Act.  This  rule  is  laid  down  in 
"  distinct  terms  by  the  Court  in  the  case  of  The  Hull  Bock 
"  Co.  V.  La  Marche,^  where  some  previous  authorities  are 

1  Sieepost,  Chap.  VII.  v.  Glamorganshire  Canal,  2  C,  M. 

2  Geddis  v.  Bann  Reserroir,  3  &  E.  133  ;  Glamorganshire  Canal  y. 
App.  C.  430;  A.-G.  v.  Bradford  Blakemore,  1  C.  &  F.  262. 
Navigation,  35  L.  J.,  Ch.  619;  Reg.  *  2  B.  &  Ad.  793;  see  Farnahj 
V.  Belamere,  13  W.  E.  757;  Preston  v.  Lancaster  Canal,  U  A.  &  B.  223; 
V.  Norfolk  Rail.  Co.,  2  H.  &  N.  see,  too,  the  remarks  of  Lord  Eldon 
735.  and  Lord  Lyndhiirst  in  Blakemore 

2  Monmouth  Canal  Co.  v.  Hall,  4  v.  Glamorganshire  Canal,  1  M.  &  K. 

H.  &  N.  121;  London  and  Binning-  162,  169  ;   1  C.  &  F.  262. 
ham    Railway    v.    Grand   Junction  ^  8  B.  &  C.  51. 

Canal,  1  Kail.  Cas.  224  ;  Blakemore 
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"  cited ;  and  it  was  also  acted  upon  in  the  case  of  The 
"  Leeds  and  Liverpool  Canal  Go.  v.  Hiisiler."^ 

We  -will  now  proceed  to  consider  the  various  decisions 
on  particular  enactments  incorporating  canal  companies  in 
the  following  order : — 

1.  Such  as  relate  to  the  ownership  of  the  soil ; 

2.  Such  as  turn  on  the  rights  and  duties  of  canal 
companies  to  other  proprietors ; 

3.  Such  as  refer  to  their  duties  towards  the  public  in 
respect  of  the  navigation. 


Ownership  of       The  soil  of  canals  is,  as  a  rule,  vested  in  the  proprietors 

*aySrieTort  absolutely  by  the  terms  of  their  Act,  though  only  for  the 

but  only  for     purposes  for  which  they  are  incorporated.^  Thus  1 6  Geo.  III. 

of  their^Ad;!     <"•  28,  an  Act  for  making  and  maintaining  the  Stourbridge 

Canal,  empowers  the  company  "  to  purchase  land  for  the 

"  use  of  the  navigation,  and  vests  the  lands  acquired  by 

"  voluntary  or  compulsory  sale   in   the   proprietors  for 

"  the  use  of  the  navigation,  and  for  no  other  use  or 

"  purpose  whatsoever."^ 

They  may,  however,  imder  certain  circumstances,  have 
a  mere  possession  of  land  without  being  the  owners 
thereof ;  as  where  the  proprietor  of  the  soil  gives  permis- 
sion to  a  company  to  make  erections,  such  as  a  dam  or 
mound,  upon  it,^  and  such  possession  has  been  held  to 
entitle  them  to  maintain  trespass.* 

The  powers  of  companies  vary  considerably  in  this 
respect ;  and  in  each  case,  as  was  said  by  Lord  Tenterden 
in  Stoicrbridge  Canal  v.  Whccli/,^  "the  canal  having  been 
"  made  under  the  authority  of  an  Act  of  Parliament,  the 
"  rights  of  the  company  are  derived  entirely  from  that 
"  Act."     As  has  been  stated,  however,  whatever  the  extent 

1  1  B.  &  C.  424-;  of.  Lord  Rail.  Co.,  i  'E,.  Si's.  "i^S;  National 
Brougham  in  Stockton  and  Darling-  Manure  Co.  v.  Donald,  4  H.  &  N.  8. 
ton  Sailivai/  v.  Barrett,  11  C.  &  F.  ^  2  B.  &  Ad.  792. 

590;  8  Scott,  N.  R.  641.  ''  Di/son  and  another  v.  CnlUo!i,  5 

2  BostocJi  V.   North   Staffordshire       B.  &  A.  GOO;  S.  C,  1  D.  &  K.  225. 
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of  the  ownership  may  be,  it  is  permitted  solely  for  the 
purposes  of  the  Act. 

Thus  a  canal  company,  incorporated  by  Act  of  Parlia- 
ment and  having  powers  to  take  Avater  for  supplying  their 
canal,  cannot  by  user  acquire  an  easement  to  take  water 
for  any  other  purpose,  and  the  easement  to  take  water  to 
fill  a  canal,  ceases  when  the  canal  ceases  to  exist.^ 

So  too,  where  an  Act  incorporating  a  canal  company, 
empowered  them  to  acquire  lands  compulsorily,  which  were 
to  vest  by  the  Act  in  the  company  in  fee  simple,  "  for  the 
"  use  of  the  said  navigation,  and  to  or  for  no  other  purpose 
"  or  use  whatsoever,"  but  reserved  to  proprietors  of  pur- 
chased lands  the  minerals  and  fishery  over  their  lands,  and 
the  right  to  use  pleasure-boats  over  the  whole  canal  and 
reservoir ;  it  was  held  that  the  North  Staffordshire  Eail- 
way  Company,  in  whom  such  rights  and  property  were 
vested  by  a  subsequent  Act,  could  not  lawfully  use  the 
lake  or  reservoir  for  any  other  purpose  than  supplying  the 
navigation  with  water,  and  an  injunction  was  subsequently 
granted  to  restrain  them  from  holding  a  regatta  thereon, 
and  also  from  letting  out  boats  for  hire.^ 

In  JRegina  v.  Archbishop  of  York,^  B.  was  empowered  to  -ffiey.  v.  Arch- 
make  a  canal,  to  supply  it  from  brooks,  &c.,  and  to  in-  "  "^^"■^ 
close  and  appropriate  lands  proper  for  wharfs,  quays,  &c. 
Nothing  was  to  authorize  his  using  the  lands  for  anything 
else  than  navigation.  The  works  and  things  made  in 
forming  certain  parts  of  the  canal  were  to  be  B.'s  pro- 
perty. A  stream  had  been  dammed  up  to  feed  the  canal, 
forming  a  pool.  This  pool  had  been  lowered  and  reduced 
in  size.  On  part  of  the  ground  so  recovered,  B.'s  successors 
had  built  limekilns,  &c. — Held,  that  no  right  to  the  soil  of 
the  lands  adjoining  the  canal,  and  applied  to  the  purposes 
of  the  canal  other  than  those  works  and  things  used  in 

1  National  Manure  Co.  v.  Donald,  "  Bostoch  v.   North  Staffordshire 

4  H.  &  N.  8 ;  see  Staffordshire  and  Bail.  Co.,  4  E.  &  B.  798.  See  also 
Worcester  Canal  v.  Birmingham,  L.  Hill  v.  Tapper,  9  Jur.,  N.  S.  725 ; 
E.,  H  H.  L.  54.  and  ante,  Chap.  IV. 

3  14  Q.  B.  81. 
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forming  the  canal,  passed  to  B.  where  there  had  been  no 
actual  purchase. — Held,  also,  that  the  Crown  had  no 
power  to  convey  the  lands  in  question.     "  If  the  statute 

gave  them  no  more  than  such  use  of  the  soil  as  was 

necessary  for  the  purposes  of  the  canal,  and  they  have 
"  not  acquired  the  freehold  in  any  other  way,  the  right 
"  will  be  in  her  Majesty,  and  the  verdict  for  her  tenant  is 

"  right,  and  we  are  of  this  opinion So  long  as  the 

"  ground  was  covered  with  water  penned  back  for  purposes 

of  the  canal,  it  was  difficult  to  say  that  the  canal  pro- 
"  prietors  were  doing  anything  but  what  their  act  justified, 

so  long  as  they  exercised  powers  and  used  the  lands  in  a 

way  which  the  Crown  could  not  interfere  with,  and  which 
"  was  consistent  with  the  Crown's  retaining  the  freehold 

of  the  son." — Lord  Denman,  C.  J. 
Mochdale  Canal  In  The  Roclidale  Canal  v.  RadcUffe,^  an  Act  for  estab- 
T.  SadcUffe.  \{^]xig  a  canal  company,  provided  that  it  should  be  lawful 
for  owners  of  lands  within  twenty  yards  of  the  canal  to  draw 
ofE  water  for  the  sole  purpose  of  condensing  steam ;  such 
water  to  be  returned  to  the  canal,  so  that  no  damage  should 
be  done  to  the  navigation.  Defendant  being  tenant  of  a 
certaia  mill,  drew  oil  more  water  than  was  used  for  con- 
densing. He  set  up  a  claim,  as  of  right,  to  do  so  by 
twenty  years'  user.  It  was  proved  that  defendant  had  an 
old  mill  which  had  existed  for  twenty  years,  and  that  he 
had  added  a  new  mill  within  twenty  years,  communicating 
with  the  old  one.  The  water  was  used  for  both.  The 
existence  of  a  cistern  claimed  in  plea  was  not  proved : — 
Held,  first,  the  justification  in  respect  of  a  certaia  null  was 
supported  by  proof  of  defendant  having  used  the  water  of 
the  old  mill  for  twenty  years.  Held,  also,  the  failure  of 
proof  as  to  the  cistern  did  not  entitle  plaintift's  to  an  entire 
verdict. 

The  plaintiffs  moved  for  judgment  non  obstante  vere- 
dicto : — Held,  that  the  company  could  not,  consistently 

1  18  Q.  B.  287. 


Digitized  by  Microsoft® 


CANALS.  279 

with,  their  Act  of  Parliament,  have  granted  water  for  uses 
not  sanctioned  by  these  Acts ;  that  an  actual  grant,  if 
proved  for  the  purposes  stated  in  the  plea,  would  have 
been  illegal,  and  that,  therefore,  a  grant  implied  from 
twenty  years'  user,  was  no  legal  defence.^ 

"  This  is  a  claim,"  said  Erie,  J.,  "  to  acquire  a  servitude 
on  the  canal  by  virtue  of  twenty  years'  user.  The  party 
seeking  to  establish  such  a  claim  must  show  a  grant  by 
a  person  capable  of  making  the  grant  relied  on.  Now 
the  grant  here  is  by  a  person  having  no  distinct  owner- 
ship of  the  water,  but  entitled  only  to  the  flow  of  it  for 
purposes  of  the  navigation,  and  having  no  right  to  the 
surplus  (which  was  given  by  the  Act  to  the  Duke  of 
Bridgwater).  If  it  appeared  by  direct  evidence  that  the 
company  had  made  a  grant  to  the  pm-port  now  sup- 
posed, setting  out  this  title,  that  grant  would  have 
appeared  to  be  against  the  right  of  the  public,  and  void 
on  the  face  of  it.  The  twenty  years'  user,  therefore, 
could  establish  no  right." 
A  verdict  having  been  obtained  for  nominal  damages 
only,  in  the  above  case,  it  was  held  that  the  plaintiils 
would  have  been  entitled  to  an  ia junction,  having  suffi- 
ciently established  their  right  at  law,  had  it  not  been  for 
their  neghgence.^ 

Keservations  of  fishery,  mines,  and  such  like  rights,  to  Eeservations 
the  proprietors  of  lands  on  canals,  are  not  uncommon  in  pi.oprietor°of 
most   of  the   Acts,  which,  it  may   be   noted,  ordinarily  lands  adjoia- 
contain  clauses  empowering  proprietors  to  sell,  as  well  as     °' 
those  authorizing  companies  to  buy,  lands. ^ 

Thus,  where  a  canal  Act  empowered  the  lord  of  any 
manor,  and  the  owner  of  any  lands  through  which  the 
canal  should  be  made,  to  erect  and  use  any  wharfs,  quays, 
&c.  ia  or  upon  their  respective  lands,  and  to  land  goods, 

1  18  Q.  B.  287;  ctSocMaU  Canal  N.  S.  78. 
Co.  -v.  King,  14  Q.  B.  122,  136;  see  =  See  post,  Chap.  VII.  ;  SoUns 

post,  p.  290  ct  seq.  v.  Warwick  Canal,  2  Bing.  N.  C. 

^  Rochdale  Canal  ^ .  King ,  2  Sim.,  483. 
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Fishery. 


Eeservationa 
as  to  mines. 


&c.,  provided  they  did  not  prejudice  or  obstruct  the  navi- 
gation or  towing  paths,  it  was  held  that  an  adjoiaing 
owner  had  a  right  to  erect  a  wharf  on  his  own  soil,  and  to 
land  goods  on  the  towing  path,  and  convey  them  across  to 
his  wharf  .^ 

Where  the  right  of  fishery  in  a  canal  is  not  reserved,  as 
it  sometimes  is,^  it  is  of  the  kind  termed  territorial,  being 
identical  with  the  ownership  of  the  soil,  though  the  pro- 
prietors are  of  course  at  liberty  to  let  it.^ 

An  Act  of  Parliament  incorporating  a  canal  company, 
provided  that  the  lord  of  the  manor  through  which  the 
canal,  reservoirs,  &c.  should  be  made,  should  have  the 
right  of  fishery  in  so  much  of  the  canal,  reservoirs,  &c.  "as 
"  shall  be  in  the  waste  lands  of  his  manor,"  and  that  the 
owner  of  any  other  lands  through  which  the  canal  and  a 
collateral  cut  should  be  made,  should  have  the  right  of 
fishing  "  in  the  mid  canal  or  collateral  cut ;" — Held,  that 
"  commons  or  waste  lands"  meant  commonable  lands,  the 
ownership  of  the  soil  of  which  was  in  the  lord,  and  not 
open  fields  over  which  certain  persons  had  rights  in 
severalty.  Held,  also,  that  the  right  of  an  owner  of  land 
through  which  the  canal  passed,  was  limited  to  fishing  ia 
the  canal  and  collateral  cut,  excluding  the  reservoii'.* 

E-eservations  with  regard  to  the  right  to  work  mines  are 
usually  made  for  the  benefit  of  proprietors  of  purchased 
lands,  the  principle  followed  usually  being  to  permit  the 
working  by  the  owner,  at  the  same  time  making  pro- 
visions in  favour  of  the  company,  which  empower  them  to 
inspect  and  purchase  the  mines  where  the  operations  carried 
on  appear  likely  to  endanger  the  canal. ^ 


'  Monmouth  Canal  v.  Hill,  4  H. 
&N.  421. 

^  Sostocli  V.  North  Staffordshire 
Hail.  Co.,  4  E.  &  B.  798;  Snape 
and  Wife  v.  Dobbs,  1  Bing.  202; 
S.  C,  8  Moore,  23. 

^  "Woolrycli,  Law  of  Waters,  p. 
65. 

'  Grand  Union  Canal  v.  Ashby,  6 


H.  &  N.  394. 

'  Cromford  Canal  v.  Cutts,  5  Rail. 
Cas.  442;  Barnsleij  Canal  y.  Ticilii/l, 
3  Rail.  Cas.  451  ;  Dudle?/  Canal  v. 
Grazibrook,  1  B.  &  Ad.  59 ;  Birming- 
ham Canal  v.  Dudleij,  7  K.  &  if. 
969;  TFiffhtl)/  Canal  v.  Badlet/,  7 
East,  366 ;  Sirmingham  Canal  v. 
Haifl-esford, 7 East, 3 71, note;  Stour- 
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In  the  case  of  Budleij  Canal  v.  Grazehrook,^  an  Act 
proYided  that  no  owner  of  any  mines  should  work  within 
twelve  yards  of  the  canal  without  leave  of  the  company. 
If  the  owner  wished  to  work  the  mines,  he  was  to  give  the 
canal  proprietors  notice,  and  they  might  inspect.  If  they 
did  not  inspect  he  might  work  them,  and  if  they  refused 
to  let  him  work  them'  they  were  to  buy.  By  another 
clause  nothing  was  to  defeat  the  right  of  owners  of  mines 
to  work  them,  provided  that  in  working  the  same  no 
injixry  was  done  to  the  navigation.  It  was  held  that  this 
proviso  was  to  be  construed  with  some  qualification — 
namely,  either  that  the  party  working  the  mines  was  to  do 
no  unnecessary  damage  to  the  navigation,  or  no  extra- 
ordinary damage  by  working  out  of  the  usual  mode. 
Therefore,  where  notice  had  been  given  of  the  working  of 
a  coal-mine  under  a  reservoir,  and  the  canal  company  had 
not  purchased  the  owner's  rights,  it  was  held  that  he  was 
entitled  to  work  the  mine  under  the  reservoir  in  the 
ordinary  mode,  and  the  reservoir  having  been  damaged 
by  such  working,  no  action  was  maintainable  for  such 
damage. 

No  action  of  tort  will,  however,  lie  against  a  canal 
company  for  damage  done  to  a  mine  near  their  canal  by 
flooding  it,  when  they  have  done  all  in  their  power  to 
prevent  such  flooding. 

In  the  case  of  Dunn  v.  Birmingham  Canal  Co.^  the 
defendants  were  authorized  under  their  Act  to  take  land, 
doing  as  little  harm  as  possible,  and  making  satisfaction 
for  all  damage  to  any  hereditaments  prejudiced.  The 
minerals  under  the  canal  were  reserved  to  the  owners,  who 
were  at  liberty  to  work  them  provided  no  damage  was 
done  to  the  navigation.  The  owners  were  not  to  work 
the  minerals  without  giving  three  months'  notice  to  the 
defendants,  who  might  inspect  the  mines  and  prevent  the 

Irklge  Canal  v.   Dudlei/,    3   L.    J.,  '   IB.  &  Ad.  59. 

Q.  B.  lOS.    See  ante,  Chap.  III.  p.  =  L.  R.,  8  Q.  B.  42. 

146. 
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working  of  them,  paying  the  owners  the  value.  The 
canal  having  been  used  many  years,  the  plaintiff  gave 
defendants  notice  that  he  was  going  to  work  certain 
mines,  but  the  defendants  did  not  inspect,  and  refused 
to  buy.  Plaintiff  worked  his  mines  without  negligence, 
but  without  regard  to  supporting  the  surface,  and  de- 
fendants did  all  they  could  to  keep  the  canal  watei-tight. 
The  result  of  the  working  was  that  the  water  of  the  canal 
escaped  through  the  cracks  and  flooded  the  plaintifiE's 
mine,  whereupon  he  brought  his  action.  It  was  held 
that  no  action  of  tort  would  lie,  though  Kelly,  C.  B.,  and 
Pigott,  B.,  were  of  opinion  that  the  plaintiff  was  entitled 
to  compensation  under  the  Act.  "  Striking  out  the  charge 
"  of  negligence,"  said  Kelly,  0.  B.,  "  the  defendants  are 
"  charged  with  nothing  but  that  they  brought  water  into 
"  the  canal  near  the  plaintiff's  mine.  They  had  full 
"  power  under  the  Act  to  bring  the  water  where  they 
"  brought  it." 

In  some  cases  Acts  contain  provisions  for  the  benefit  of 
mine  owners  with  regard  to  the  transport  of  the  minerals 
along  the  canal  passing  through  their  lands.^ 
Ordmary  The  terms  of  conveyances  of  land  to  the  company  are 

struction  aT    regulated  in  each  case  by  the  provisions  of  each  particular 
to  convey-       j^ct,  but  the  Ordinary  rules  with  respect  to  such  contracts 
on  canal  com-  would  appear  to  be  binding  on  them, 
pames.  _^  local  Act  empowered  proprietors  to  contract  for  the 

sale  of,  and  to  sell  their  lands  to,  a  canal  company ;  and 
such  contracts,  sales,  &c.  were  to  be  valid  to  all  intents  and 
purj)oses,  and  were  to  be  enrolled  with  the  clerks  of  the 
peace.  Copies  thereof  were  to  be  evidence ;  and  on  pay- 
ment of  the  sums  agreed  on,  the  lands  were  to  vest  in  the 
company.  It  was  held  that  conveyances  of  land  under 
the  Act  must  be  in  writing.^ 

A  canal   company,  empowered  to  purchase  lands  for 

1  Finch  V.  Birmingham  Canal,  5  -  Robins    v.    IVarwicJe    Canal,    2 

B.  &  C.  820.  Bing.   N.   C.  483 ;  see  Sarborough 

V.  Shadloio,  7  M.  &  "W.  37. 
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gross  sums,  or  rent-charges,  took  possession  of  lands  of  an 
infant  on  agreement  with  his  steward,  and,  after  an  award 
by  commissioners  of  the  gross  sum  or  rent-charge,  such 
sum  was  paid  to  the  steward.  No  person  being  party  to 
this  award  who  had  power  to  bind  the  infant,  it  was 
invalid,  and  no  conveyance  was  executed,  and  the  purchase- 
money  was  returned.  The  company,  however,  used  the 
land  for  the  canal,  paying  rent  for  forty  years  to  the 
landowner  after  he  attained  his  majority.  It  was  held 
that  no  agreement  for  sale  of  the  fee,  in  consideration  of 
the  rent-charge,  could  be  presumed  to  have  been  entered 
into  or  ratified  by  the  landlord,  but  that  an  action  of 
ejectment,  as  well  as  the  intended  erection  of  a  bridge 
by  the  latter,  should  be  restrained  by  injunction,  on  the 
ground  of  acquiescence,  the  company  undertaking  to  put 
in  force  their  parliamentary  powers  for  the  purchase  of 
land.i 

In  another  case,  lands  were  demised  in  1779  by  P.  to 
M.  and  Company  for  sixty-five  years.  In  1794  an  Act 
was  obtained  for  making  Swansea  Canal  through  part 
of  the  lands  in  question  ;  and  it  was  enacted  that  on  pay- 
ment or  tender  of  certain  sums  for  the  purchase  of  such 
lands,  and,  by  leave  of  the  owners,  such  lands  should  vest 
in  the  canal  company.  In  1797  the  Duke  of  Beaufort 
made  arrangement  with  the  company  to  extend  the  canal 
through  certain  other  of  the  lands.  No  payment  or  satis- 
faction was  made,  but  the  owners,  &c.  consented.  On  the 
termination  of  the  lease  of  1779,  the  assignees  of  the 
reversion  brought  ejectment  against  the  assignee  of  the 
Duke  of  Beaufort,  who  remaiued  in  possession  of  the 
canals : — Held,  the  mere  consent  of  the  owner  of  the  land 
to  the  construction  of  the  canal  did  not  bring  the  case 
within  the  Act,  and  the  lessors  of  the  plaintiff  were  entitled 
to  the  land.  Per  Parke,  B.,  "  The  reversioner  could  not 
"  create  such  an  interest  except  by  deed."^ 

A  question  as  to  copyhold  lands  arose  in  the  case  of 

'  Somerset  Canal  v.  Sarcourt,  2  ^  Fatrkh  v.  Beaufort,  6  Ex.  498. 

De  G.  &  J.  546. 
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Dimes  v.  Grand  Junction  Canal}  There  an  Act  of  Parlia- 
ment gave  the  defendants  powers  to  purchase  lands,  and 
also  provided  a  form  of  conveyance.  S.  was  tenant  of 
copyhold  land,  and  sold  part  to  the  company,  the  then 
lord  not  objecting.  On  the  death  of  S.,  the  lord  made 
proclamation  for  the  heir  of  S.  to  come  and  be  admitted. 
No  one  appeared,  and  the  lord  sei2;ed  the  land  "  quoiisque" 
and  brought  ejectment  against  the  defendants,  and  obtained 
judgment  on  the  ground  that  the  conveyance,  under  the 
canal  Act,  only  vested  in  the  defendants  an  equitable 
estate.  He  interfered  to  stop  the  navigation,  and  the 
defendants,  having  filed  a  bill  praying  that  the  customary 
heir  of  S.  might  be  admitted  on  their  paying  all  fees, 
and  having  sought  a  perpetual  injunction,  the  Vice- 
Chancellor  made  a  decree  directing  the  customary  heir  of 
S.  to  be  admitted  to  hold  as  trustee  for  the  canal  company, 
and  granted  an  injunction.  On  appeal,  the  House  of 
Lords  affirmed  this  decision. 

The  Court  will  not  grant  a  mandamus  to  compel  a  canal 
company  to  proceed  to  assess  the  value  of  land  taken  by 
them,  if  the  parties  interested  in  the  land  do  not  apply 
within  a  reasonable  time,  especially  where  there  is  another 
remedy  by  ejectment.^ 

Where  a  canal  company  had  powers  under  their  Act  to 
take  and  give  leases  of  other  canals,  and  sold  their  rights 
under  another  Act  to  the  Oxford  Eailway  Company,  it 
was  held  that  the  latter  had  authority  to  take  a  lease 
of  another  canal.' 


Liabilities  of 
canal  com- 
panies as  to 
compensation 
under  their 
Acts. 


It  is  usual  in  canal  Acts  to  insert  clauses  providing  for 
the  amount  of  compensation  to  be  given  by  companies  for 
damage  done  to  the  interests  of  neighbouring  proprietors. 

Thus  a  canal  Act  provided  that  no  mine  owner  should 
Avork  within  forty  yards  of  certain  tunnels  without  leave 
of  the  company ;  and  if  the  company,  instead  of  insisting 


1  3  H.  L.  794. 
Ecx  V.  Stainforth, 


1   M.    &  S. 
32;  cf.  iShandv.  'Henderson,  2  Dow, 


519;  seepost,  p.  287. 

^  Rogers  v.  Oxford  Sail.   Co.,  25 
Beav.  322. 
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on  full  forty  yards,  should  require  less  than  thirty  yards, 
a  quantity  not  exceeding  thirty  yards  was  to  be  left  for 
the  security  of  the  mine.  Whenever  a  mine  should  become 
workable  within  forty  yards,  the  mine  owner  should  give 
notice,  and  the  company  should  pay  him  for  so  much  of 
the  forty  yards  as  they  required  to  be  left : — Held,  that 
where  a  mine  had  become  workable  within  forty  yards  of 
the  tunnels,  and  the  company  had  required  the  whole  forty 
yards  to  be  left,  the  owner  of  the  mine  was  entitled  to 
compensation  for  the  forty  yards. ^ 

Where  under  a  canal  Act  commissioners  were  appointed 
for  settling  all  matters  in  dispute  between  the  company 
and  the  owners  of  lands  prejudiced,  and  the  amount  of 
compensation  was  to  be  assessed  by  a  jury,  and  to  be 
binding  and  conclusive  to  all  intents  and  purposes ;  it  was 
held  that  the  verdict  and  judgment  were  conclusive  as  to 
the  amount,  but  not  as  to  the  claimants'  right  to  com- 
pensation.^ 

It  was  provided  by  an  Act  for  making  a  canal,  that 
in  case  of  disputes  a  jury  should  assess  the  value  of  the 
land,  and  award  recompense  either  for  damages  which 
should  or  might  before  that  time  have  been  sustained, 
or  for  the  future,  temporary,  or  perpetual  continuance  of 
any  recurring  damages.  It  was  also  enacted  that  all  the 
works  should  be  completed  within  fifteen  years.  A  jury 
having  assessed  the  value  of  land  at  6/.,  the  present  damage 
at  nil,  but  the  future  damage  at  2,800/. ;  it  was  held  that 
this  verdict  was  wrong,  since,  in  order  to  enable  the  jury 
to  assess  future  damages,  the  cause  of  the  injury  must 
already  exist  in  some  of  the  work  done ;  and  it  was  also 
held,  that  unless  the  undertakers  had  finally  abandoned 
the  work,  they  might  take  land  on  payment  of  6/.  at  any 
time  during  the  fifteen  years.^ 

In  the  somewhat  similar  case  of  Thichiesse  v.  Lancaster 

1  Fmton    V.    Trent    and    Mersey  v.  Delamere,  13  W.  R.  757. 

Navigation  Co.,  2  Kail.   Cas.   837;  ^  BarherY.  Nottingham  Canal  Co., 

cf.  Cromford  Canal  v.  Cutts,  5  Eail.  15  C.  B.,  N.  S.  726. 

Cas.    442  ;    Dtmn    v.   Birmingham  ^  lee  v.  Milner,  2  M.  &  "W.  824. 
Canal  Co.,  L.  E.,  8  Q.  B.  42;  Reg. 
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Canal  Co.,^  wliere  no  specified  time  was  assigned  within 
which  the  canal  should  be  completed,  it  was  held  that 
a  Court  of  law  could  not  interfere,  since  no  limitation  as 
to  time  could  be  assigned  to  the  powers  conferred  by  an 
intendment  that  they  were  to  be  exercised  within  a  reason- 
able time. 

It  has  been  held  that  the  owner  of  tithes  from  land  taken 
for  the  purposes  of  a  navigation,  being  land  covered  with 
water,  was  not  entitled  to  compensation  as  the  owner  of  a 
hereditament  under  an  Act  giving  compensation  to  aU 
persons  seised,  possessed,  or  interested  of  or  in  any  lands, 
tenements  or  hereditaments  which  should  be  taken  there- 
under.^ 

So,  too,  a  person  entitled  to  an  easement  over  certain 
lands  has  been  held  not  qualified  to  maintain  trespass  for 
acts  done  on  such  land,  though  he  might  have  claimed 
compensation  under  a  canal  Act  as  soon  as  actual  damage 
was  sustained.' 

In  Kennet  and  Avon  Navigation  v.  Witherington,*  the 
plaintiiis  were  authorized  by  an  Act  to  maintain  a  navi- 
gation, and  alter  dams,  &c.  from  time  to  time.  Persons 
injured  were  to  receive  compensation  from  commissioners 
under  the  Act.  The  commissioners  were  named,  and 
power  was  given  them  to  appoint  successors.  They  all 
died  without  doing  so.  The  company  afterwards  raised 
a  certain  dam  to  the  injury  of  the  defendant,  a  mill- 
owner  below : — Held  that,  although  the  mUl-owner  should 
have  no  longer  any  means  of  obtaining  compensation — as 
to  which  point  the  Court  gave  no  opinion — the  power  to 
alter  the  dam  stUl  existed. 
At  common  In  addition,  however,  to  the  duty  imposed  on  them  by 
^Z.rT^  statute  to  make   compensation,  companies  wiU   be  held 

liable  at  common  law  for  damage  done  by  them  through 
negligence  or  mismanagement  of  their  works.^ 


1  4  M.  &  W.  472.  Co.,  4  M.  &  "W.  472. 
^  BexY.  Commissioners  of  the  None  *  18  Q.  B.  530. 

Outfall,  9  B.  &  C.  875.  =  Preston  v.  Korfolk  Saihrnt/,  2 

'  T/iichiesse  v.   Lancaster   Canal  H.  &  N.  735. 


Digitized  by  Microsoft® 


CANALS.  287 

Where  a  canal  Act  contained  provisions  for  compensa- 
tion, it  was  held  that  such  provisions  related  to  the  due 
and  proper  management  of  the  works,  and  not  to  their 
negligent  management,  and,  therefore,  did  not  oust  the 
right  of  action  against  a  canal  company  for  so  negli- 
gently keeping  their  sluices  open  that  their  canal  over- 
flowed.^ 

So  too,  where  a  canal  company  pumped  foul  water  into 
a  canal  so  as  to  make  it  a  nuisance,  it  was  held  to  be  no 
defence  that  the  foulness  was  caused  by  other  persons ;  ^ 
and  where  a  canal  company  so  negligently  managed  a 
swivel  bridge  as  to  cause  the  death  of  a  person  passing  over 
it,  they  were  held  liable  to  an  action  for  nuisance  as 
having  a  beneficial  interest  in  the  tolls,  as  any  private 
person  would  be,  and  the  representative  of  the  deceased 
was  held  entitled  to  maintain  an  action  against  them  under 
9  (^  10  Vid.  c.  93.3 

In  the  last-named  case,  it  was  contended  for  the  company 
that  they  were  no  more  liable  than  the  trustees  of  a  high- 
way would  be.  Martin,  B.,  however,  said :  "  With  respect 
"  to  the  first  point,  viz.,  that  there  is  no  distinction 
"  between  this  company  and  the  trustees  of  a  highway,  it 
"  seems  to  me  there  is  a  most  obvious  one.  It  appears 
"  that  in  the  28th  year  of  the  reign  of  King  George  II. 
"  a  certain  number  of  persons  were  authorized  to  make 
"  this  canal;  and  I  find,  by  the  recital  of  11  Geo.  IV.  c.  1, 
"  that  these  works  were  made.  The  property  in  them  was 
"  divided  into  480  shares.  Now,  I  have  no  doubt,  that 
"  the  shares  in  this  canal  constitute  a  most  valuable  pro- 
"  perty,  and  that  there  is  no  analogy  whatever  between 
"  the  condition  of  this  company  and  that  of  persons  who 
"  exclusively  and  entirely  act  for  a  public  trust.  These 
"  are  persons  to  whom  the  legislature  gave  the  privilege  of 
"  forming  and  completing  a  most  valuable  private  pro- 
"  perty,  and  are  as  much  responsible  for  any  injury  from 

'  Cockhurn  v.  Erewasli  Canal,  11       35  L.  J.,  Ch.  619. 
W.  E.  34.  ^  Manley  v.  St.  Helens   Canal,   1 

2  A.-G.  V.  Bradford  Kavigaiion,       H.  &  N.  8i0. 
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"  works  connected  with  it,  as  any  other  owner  of  private 
"  property  would  be."^ 

Where,  however,  companies  keep  strictly  within  the 
terms  of  their  Acts,  they  will  not  be  held  liable,  either  for 
compensation  or  at  common  law,  for  injuries  caused  in  the 
due  execution  of  their  works.  All  actions  for  injury 
caused  thereby  must  be  founded  on  negligence. 

So  where  a  canal  company  discharged  water  from  their 
canal  into  a  stream,  and  so  injured  certain  works  situated 
thereon,  the  jury  having  found  that  the  canal  company 
did  all  in  their  power  under  the  circumstances,  a  verdict 
was  directed  for  them,  on  the  ground  that  there  was  no 
negligence.^ 

A  canal  formed  under  Act  of  Parliament  had  three 
levels,  A.  B.  and  C,  and  the  proprietors,  without  authority, 
erected  engines  and  pumped  back  water  from  the  lowest 
level  0.  to  the  others.  The  plaintiff  was  possessed  of  a 
mill  forge  on  the  river  Tame,  into  which  the  surplus 
water  from  0.  level  would  flow.  In  1826,  the  canal  pro- 
prietors obtained,  by  means  of  a  new  Act,  the  right  to 
maintain  the  engines,  and  to  raise  the  water  from  one 
level  to  another,  and  to  have  reservoirs  supplied  from 
streams,  making  full  satisfaction  to  all  mill-owners,  &c. 
for  any  damage.  They  were  forbidden  to  take  any  water 
out  of  the  river  above  the  plaintiff's  forge,  and  were  to 
maintain  flood  weirs,  so  that  all  u-aste  water  not  required 
should  flow  into  the  river  above  plaintiff's  forge.  The 
company  pumped  water  from  C,  and  in  consequence 
whereof,  except  on  extraordinary  occasions,  no  water 
escaped  over  the  weirs  into  the  river : — Held,  they  were 
entitled  to  do  so,  and  the  plaintiff  had  no  right  to  com- 
pensation; the  water,  which  could  be  used  again,  was 
pumped  back  again,  not  being  waste  water.^ 

Where  a  swing  bridge  over  a  canal  crossing  a  public 

1  See  Mersey  Docks  v.    Giili,  L.  =  JF/utehouse  Y.Birmmffham  Canal 

B.,  1  H.  L.  93  ;  2  H.   &  N.  849  ;  27  L.  J.,  Ex.  25  ;  jVai/or  of  Kiiii/'s 

Farnaby  v.  Lancaster  Canal,   11  A.  Lynn  v.  Femberton,  1  Sw.  214    2u0. 

&  E.  227 ;  and  see  ante,  p.  267  et  ^  EUwell  v.  Birm'mglmm  Canal  3 

seq.  II.  L.  812.                                       ' 
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higliway,  wlieii  open  for  tlie  passage  of  a  barge  left  a 
gap,  whereby  a  passer  by,  being  on  the  bridge  "when  it 
■was  dark,  fell  into  the  canal  and  was  drowned,  it  was  held 
that  there  being  no  negligence  on  the  part  of  the  company, 
and  the  deceased  having  been  guilty  of  contributory 
negligence,  no  action  would  lie.'-  And  in  the  same  way,  a 
canal  company  was  not  held  liable  for  the  death  of  a 
person  drowned  by  falling  into  their  canal  where  an 
ancient  footway  was  twenty- four  feet  distant  from  their 
towing-path,  and  the  intermediate  space  between  the  two 
had  become  obliterated  by  the  act  of  unauthorized  persons, 
since  the  owner  of  land  near  a  public  road  is  not  under  an 
obligation  to  fence  excavations  in  his  land,  unless  they  are 
substantially  adjoining  the  road,  and  so  near  as  to  be 
dangerous.^ 

If,  moreover,  the  damage  be  caused  by  circumstances  Vis  major, 
over  which  the   company  had  no   control,  and  can   be 
proved  to  result  from  vis  major,  canal  companies  wUl  not 
be  held  liable. 

A  canal  company  placed  planks  across  their  canal,  when 
it  was  threatened  with  an  overflow  from  a  neighbouring 
river,  in  order  to  keep  out  the  flood-water  from  their 
premises.  The  insertion  of  the  planks  raised  the  water, 
and  the  flood  broke  into  the  canal  higher  up  than  the 
planks,  and,  being  penned  back  by  the  planks,  flooded  the 
plaintiff's  premises.  It  was  held  that  the  canal  company 
(the  defendants)  were  not  liable,  since  the  water  which 
did  the  mischief  was  not  brought  there  by  them.'  "  The 
"  flood,"  said  Bramwell,  B.,  "is  a  common  enemy  against 
"  which  every  man  has  a  right  to  defend  himself,  and  it 
"  would  be  most  mischievous  if  the  law  were  otherwise, 
"  for  a  man  must  then  stand  by  and  see  his  property 
"  destroyed  out  of  fear  lest  his  neighbour  might  say — 
"  '  You  have  caused  me  an  injury.'     The  law  allows  what 

^   Witherhj  v.  Segenfs  Canal,   12       App.  Cas.  529. 
C.  B.,  N.  S.  2.  ^  As  to  this  question,  see  further 

^  Binks  V.  South   Yorh  Hailway,       ante,  Chap.  III. 
3  Bing.  24 1.     Sec  Lang  v.  Kerr,  3 

C.  U 
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"  I  may  term  a  reasonable  selfishness  in  such  matters  ;  it 
"  says,  '  Let  every  one  look  out  for  himself  and  protect  his 
"  '  own  interest.'  "^ 

Amphlett,  B.,  said,  "  The  plaintiffs  cannot  succeed 
"  unless  it  can  he  shown  that  the  canal,  through  what  was 
"  done  by  the  defendants,  did  bring  a  larger  amount  of 
"  water  on  to  the  plaintiii's  premises  than  would  have 
"  gone  there  if  the  canal  had  never  been  made,  or  had 
"  been  previously  filled  up."^ 

A  similar  principle  was  followed  in  Boughton  v.  Midland 
and  Great  Western  Rail.  Co.^  where  the  defendants,  who 
were  authorized  by  statute  to  make  a  canal,  and  required 
to  keep  it  in  good  order,  preparatory  to  making  some 
repairs,  turned  the  water  into  a  drain  (made  for  the 
purpose),  whence  it  ought  to  have  flowed  (as  it  did  on  a 
previous  occasion)  into  a  pxiblic  sewer,  but,  owing  to  an 
obstruction  therein,  flooded  the  plaintiif's  premises.  The 
defendants  heard  of  the  flooding,  but  not  of  the  cause,  and 
took  no  steps  to  stop  the  discharge  into  the  drain.  It  was 
held,  that  while  acting  under  their  statutory  powers,  they 
could  not,  in  the  absence  of  negligence,  be  made  respon- 
sible for  the  injury,  and,  the  jury  having  found  that  the 
damage  was  caused  by  the  obstruction  in  the  corporation 
sewer,  that  there  was  no  evidence  of  such  negligence  on 
the  part  of  the  defendants. 
Eemeaiesfor  "Where  a  particular  Jurisdiction  is  appointed  under  a 
canal  com-  Canal  Act  to  determine  all  questions  as  to  things  to  be 
pames.  done  under  the  Act,  if  the  canal  proprietors  do  anything 

not  exactly  in  accordance  with  the  terms  of  the  Act,  and 
not  strictly  within  the  powers  thereby  given,  the  person 
aggrieved  is  not  restricted  to  the  particular  Jurisdiction, 
but  the  complaint  is  to  be  entertained  by  the  ordinary 
Jurisdiction,  on  the  principle  that  anything  done  not  in 
exact  conformity  with  the  Act  is  not  done  in  pursuance 
of  it.3 

1  NicU    V.    London    and   North  '  Shand   v.   Henderson,    2    Dow 
Western  Mail.  Co.,  L.  R.,  10  Ex.  4.       (H.  L.  C.)  519. 

2  Ir.  R.,  7  C.  L.  109. 
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Parties  injured,  however,  are  bound  to  use  due  diligence 
in  applying  for  redress. 

So  where  a  canal  company  had  deviated  from  the  lino 
prescribed  by  the  Act,  and  had  not  adhered  to  the  previous 
steps  required  thereby,  in  occupying  the  appellants' 
grounds.  Lord  Eldon,  though  he  held  that  the  company 
were  trespassers,  and  liable  to  damage,  said,  "  Where  a 
"  person  stands  by  while  an  act  not  strictly  legal  is  done, 
"  having  the  means  to  prevent  it,  the  remedy  by  injunc- 
"  tion  is  gone."^ 

A  question  as  to  the  right  to  the  surplus  water  of  a  Eights  to  sur- 
canal  under  special  Acts  of  Parliament  arose  in  the  case  ^  ^^  ""^  ^^' 
of  Blaliemore  v.  The  Glamorganshire  Canal?     The  Acts  of  BUliemore  v. 
Parliament'  authorizing  the  formation  of  the  canal  con-  ^'-^.""cJ,™;". 
tained  a  reservation,  in  favour  of  the  owners  of  certain 
iron  works,  of  the  surplus  water  flowing  from  the  canal, 
doAvn  a  certain  cut  or  watercourse.     The  canal  works  were 
to  be  completed  within  two  years.     Some  years  after  the 
passing   of  these  Acts,  the  plaintifE  purchased  the  iron 
works  aforementioned,  and  brought   a  series   of  actions 
against  the  defendants  for  making  certain  alterations  in, 
and  widening  and  deepening  the  canal  for  the  purpose  of 
increasing  the  trafBo,  whereby  the  flow  of  water  to  his 
works  was  diminished. 

At  the  first  trial  of  this  case  the  jury  found  that  there 
had  been  a  wilful  waste  of  water  in  the  management 
of  the  canal,  with  damages  for  the  plaintiff,  upon  which 
judgment  was  entered  up  in  the  Court  of  Exchequer.* 
Judgment  afterwards  came  by  writ  of  error  before  the 
Court  of  Exchequer  Chamber,  and  ultimately  before  the 
House  of  Lords,  and  on  both  occasions  was  affirmed. 

At  the  second  triaP  it  was  held,  that  the  company, 
having  after  the  two  years  erected  an  engine  to  force  up 

^  Shand    v.   Henderson,   2  Dow  ^  30  Geo.  III.  e.  82;  36  Geo.  III. 

(H.  L.  C.)  519.  c.  69. 

2  1  M.  &  K.  154;  1  C.  &  F.  262;  *  3  Y.  &  Jerv.  60. 

2  C.,  M.  &  K.   133 ;  3  T.  &  Jerv.  =  2  C.  M.  &  E.  133. 
60. 
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more  water  into  the  canal,  whereby  they  were  enabled  to 
pass  more  barges  down  it,  the  plaintiffs  were  entitled  to 
consequential  damages  on  account  of  the  surplus  water 
having  been  diminished.  It  was  also  held  that,  since  by 
sect.  7  of  30  Geo.  III.  c.  82,  the  lock  to  be  made  near  the 
plaintiff's  works  was  to  be  always  kept  in  good  repair,  for 
the  purpose  of  preventing  leakage  or  waste  of  water,  the 
company  had  no  right  to  pass  water  below  the  lock,  though 
necessary  to  the  lower  part  of  the  canal,  except  that  which 
necessarily  passed  by  barges  being  lowered  through  the 
locks,  and  that  the  "  notch  "  constructed  by  the  company 
for  conveying  water  below  the  lock,  was  not  authorized  by 
the  Act. 

On  the  hearing  before  the  House  of  Lords,^  Lord  Lynd- 
hurst,  intey  alia,  held,  that  the  making  of  the  canal  fixed 
the  rights  of  the  parties,  and  the  canal  owners  had  no 
right  afterwards  to  enlarge  the  canal,  and  draw  miioh 
larger  quantities  of  water,  so  as  to  injuriously  affect  the 
plaintiff's  works  ;  and  that  the  clauses  in  the  second  Act 
(36  Geo.  III.  c.  69)  directing  that  the  canal  should  be  com- 
pleted in  two  years,  and  that  the  money  to  be  raised  should 
not  be  applied  to  the  expense  of  any  other  work  not  made 
within  the  time,  not  only  limited  the  application  of  the 
money  to  the  works  completed  within  the  time,  but  that 
no  works  should  be  carried  on  adversely  to  the  interests  of 
individuals  after  the  two  years. 

The  plaintiff,  Mr.  Blakemore,  subsequently  obtained  a 
series  of  injunctions  to  restrain  the  works  of  the  company, 
in  all  of  which  he  succeeded,  the  Court  holding  the  canal 
company  to  be  bound  by  the  terms  of  their  Acts. 

"  It  does  not  appear  to  me,"  says  Lord  Eldon,^  "  to  be 
"  of  importance  to  consider  whether  these  iron  works  have 
"  or  not  any  right  to  the  water,  founded  upon  usage  prior 
"  to  the  making  of  this  canal ;  because  I  follow  and  adopt 
"  the  expression  of  the  Lord  Chief  Justice  of  the  King's 
"  Bench,  and  I  am  glad  to  fasten  myself  in  some  measure 
"  on  this  great  authority,  and  say  that  I  regard  them  all 

1  I  C,  &  r.  26-2,  •   1  31.  &  K.  1G2. 
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"  in  the  light  of  contracts  made  by  the  Legislature  on 
"  behalf  of  every  person  interested  in  anything  to  be  done 
"  under  them ;  and  I  have  no  hesitation  in  asserting,  that, 
"  unless  that  iDrinciple  is  applied  in  construing  statutes  of 
"  this  description,  they  become  instruments  of  greater 
"  oppression  than  anything  in  the  whole  system  of  ad- 
"  ministration  under  our  Constitution." 

On  a  subsequent  day,  in  finally  disposing  of  the  case, 
his  Lordship  remarked  :  ^  "If  my  opinion  upon  the  effects 
"  of  the  Acts  of  Parliament  be  right,  then,  although  the 
"  owners  of  these  works  must  take  the  surplus  water, 
"  subject  to  the  diminution  which  an  increase  of  trade 
"  upon  the  present  canal  shall  occasion,  let  it  increase  ever 
"  so  much,  or  ever  so  little,  I  can  never  agree  to  the 
"  proposition  as  laid  down  in  some  parts  of  the  answer, 
"  that  the  proprietors  of  the  navigation  are  at  liberty  to 
"  improve  the  canal  for  the  purpose  of  bringing  upon  it 
"  an  increase  of  trade,  and  by  such  improvements,  with  a 
"  view  to  a  contemplated  increase  of  traffic,  to  affect  the 
"  surplus  water,  which  was,  I  apprehend,  to  be  preserved 
"  for  the  benefit  of  the  plaintiff's  works." 

The  plaintiff  having  filed  a  second  and  third  supple- 
mental bill  against  the  same  canal  company  in  1825  on  the 
trial  of  certain  issues  framed  upon  the  same  principle  with 
the  issues  formerly  directed  by  Lord  Eldon,  Lord  Lynd- 
hurst  in  giving  judgment  stated  that  he  concurred  with 
Lord  Eldon  and  Lord  Wynford  in  considering  the  Acts  of 
Parliament  in  the  light  of  a  bargain  between  the  company 
of  proprietors  and  the  plaintiff,  and  in  holding  that  after 
the  canal  was  finally  completed,  the  company  were  no 
longer  at  hberty  to  alter  or  enlarge  it  to  the  damage  of 
Mr.  Blakemore. 

Lord  Brougham,  L.  C.,^  who  granted  the  injunction, 
with  certain  limitations,  commented  on  the  construction 
put  upon  the  Acts  of  Parliament,  and  hinted  that  he 
considered  they  had  been  somewhat  too  stringently  con- 

1  l-M.  &K.  16S.  "  lb.  161. 
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Stajfordshire 
and  IForcester- 
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Canal. 


strued,  though  he  was  of  opinion  that  the  decisions  already 
given  ought  not  to  be  disturbed.  "  The  leading  principle, 
"  then,  on  which  I  proceed  in  dealing  with  this  applioa- 
"  tion,  the  principle  which,  as  I  humbly  conceive,  ought, 
"  generally  speaking,  to  be  the  guide  of  the  Court,  and  to 
"  limit  its  discretion  in  granting  injunctions,  at  least 
"  where  no  very  special  circumstances  occur,  is  that  only 
"  such  a  restraint  shall  be  imposed  as  may  suffice  to  stop 
"  the  mischief  complained  of,  and  where  it  is  to  stay  farther 
"  injury,  to  keep  things  as  they  are  for  the  present." 

The  case  of  The  Staffordshire  and  Worcestershire  Canal  v. 
Birmingham  Canal,^  raised  a  somewhat  similar  point,  and 
turned  on  the  right  to  the  use  of  the  surplus  water  of  one 
canal  by  the  other. 

The  S.  and  "W.  Canal  was  formed  under  an  Act  of 
Parliament.  Two  years  later  another  Act  passed,  autho- 
rizing the  formation  of  the  B.  Canal,  and  requiring  the 
latter  company  to  make  a  "  communication  "  between  the 
B.  and  the  S.  and  W.  Canals  at  A.,  giving  the  latter 
company  power  to  make  this  communication  if  the  B. 
company  should  not  make  it  within  a  given  time.  The 
communication  was  made  by  the  S.  and  "W.  Company 
under  an  agreement  between  the  two  companies,  and  some 
years  afterwards  improved  by  B.  Company,  who  saved 
much  water  by  substituting  two  locks  for  one  at  one 
particular  spot,  the  original  communication  being  efEected 
by  means  of  twenty  locks. 

A  consolidating  Act  was  passed^  which  contained  in  the 
15th  sect,  provisions  enabling  the  B.  Company,  the  pro- 
prietors of  several  canals,  to  raise  the  water  of  the  canals 
from  one  level  to  another  by  reservoirs  and  machinery,  &c. 
The  83rd  sect.,  with  a  view  to  preserve  the  communication 
at  A.,  forbade  the  B.  Company  to  use  water  from  or  out 
of  the  W.  level  (which  was  the  highest  level  of  the  B. 
Company — the  communication  at  A.  being  132  feet  below 
it)  for  any  purpose  whatever  when  the  depth  of  the  water 
1  L.  K.,  1  H.  L.  234.  =  0  "VVm.  IV.  o.  xxxiv. 
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in  the  lowest  lock  of  the  B.  communication  should  stand 
at  less  than  three  feet  perpendicular,  to  he  reckoned  from 
the  sin  of  an  upper  gate  in  the  S.  and  W.  Canal  adjoining 
thereto,  and  in  case  of  breach  of  this  prohibition,  and 
consequent  injiiry  to  the  S.  and  W.  Company,  directed 
that  any  damages  sustained  should  be  assessed  by  a  jury. 
The  258th  sect,  prohibited  the  B.  Company  from  doing 
anything  to  obstruct  the  nayigation  of  the  S.  and  W. 
Canal,  or  "  in  any  -wise  to  shorten  or  vary  all  or  any  of  the 
"  company's  canals,  so  as  thereby  to  impede  the  navi- 
"  gation  of  the  S.  and  W.  Canal "  without  the  consent  of 
the  S.  and  W.  Company.  By  the  interpretation  clause 
the  word  "  canals "  was  to  include  "  communications." 
The  B.  Company  recently  proposed  to  construct  machinery 
which  should  pump  back  some  of  the  water  coming  from 
the  W.  level,  and  so  would  affect  the  supply  to  the  S.  and 
W.  Canal,  but  would  not  prevent  the  existence  and  free 
use  of  the  communication  at  A.  The  S.  and  W.  Company 
filed  a  bill  to  prevent  the  construction  of  this  machinery, 
alleging  that  it  was  contrary  to  the  intention  of  the  Legis- 
lature, as  shown  in  the  various  Acts,  and  to  the  deed  of 
arrangement,  and  also  contrary  to  the  right  which  must 
now  be  taken  as  vested  in  the  S.  and  W.  Company  by 
user  and  prescription. 

The  appellants  relied  on  TapUncj  v.  Jones,^  and  Elwell  v. 
Birmingham  Canal  ;'^  for  the  respondents,  Rochdale  Canal  v. 
Radcliffe,^  Magor  v.  Chadidck,^  and  Arkwright  v.  Gell,^  were, 
inter  alia,  cited. 

It  was  held,  affirming  the  decision  of  the  lords  justices, 
that  the  bill  must  be  dismissed,  and  that  the  powers 
granted  by  the  Acts  were  granted  for  specific  purposes, 
which  were  those  of  making  and  maintaining  a  free  com- 
munication between  different  places  by  navigable  canals ; 
and  that  the  ordinary  doctrines  as  to  the  permissive  use  of 

1  11  H.  L.  Cas.  290.  *  11  Ad.  &  E.  571. 

=  3  H.  L.  Oas.  812.  '  blS..  &W.  203. 

3  18  Q.  B.  287. 
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water  did  not  apply  in  such  a  case,  and  that  no  grant 
could  be  made  by  the  B.  Company  of  the  use  of  any  water 
which  might  injuriously  affect  these  purposes.  That 
consequently  no  right  by  prescription  could  in  this  case 
haye  any  foundation  in  grant.  Nor  could  any  prescrip- 
tive right  by  user  be  founded  on  the  fact  that  the  B. 
Company  had  for  many  years  allowed  the  water  to  pass 
out  of  the  B.  canal  in  a  particular  manner,  so  as  to  prevent 
the  B.  Company  from  afterwards  improving  its  machinery 
and  economising  the  water,  for  the  water  so  passing  into 
the  S.  and  "W.  Canal,  did  not  constitute  a  stream  or  water- 
course within  the  meaning  of  the  Prescription  Act,  2  4"  3 
JFill.  IV.  c.  71.  The  object  of  the  communication  being 
fully  secured,  the  proposed  works,  it  was  held,  were  not  an 
impeding  or  obstructing  of  the  S.  and  W.  Canal,  such  as 
was  prohibited  by  the  Act. 

"  The  2nd  section  of  that  Act"  (2  §•  3  Will.  IV.  c  71), 
said  Lord  Chelmsford,  L.  C,  "applies  to  a  claim  to  the 
"  use  of  water  which  may  be  lawfully  made  at  common 
"  law  by  custom,  prescription  or  grant.  Custom  and  pre- 
"  soription  are  here  out  of  the  question,  and  if  the  respon- 
"  dent  could  not  have  granted  the  use  of  the  water  to  the 
"  appellants,  the  Act  is  wholly  inapplicable;  but  to  impose 
"  such  a  servitude  upon  the  water  in  their  canal,  as  that 
"  contended  for  by  the  appellants,  would  have  been  ultra 
"  vires  of  the  respondents,  and  consequently  length  of  user 
"  could  never  confer  an  indefeasible  claim  upon  the  appel- 
"  lants  under  the  Prescription  Act,  as  no  grant  of  the  use 
"  of  the  water  could  have  been  lawfully  made  by  the 
"  respondents." 

Lord  Cranworth  observed,  "  The  water  flowing  from  the 
"  Wolverhampton  level  to  the  Atherley  junction  is  not 
"  a  natural  nor  even  an  artificial  stream.  The  water  in 
"  the  canal  is  not  flowing  water.  It  is  accumulated  under 
"  the  authority  of  the  legislature  in  what  is  in  fact  a  tank 
"  or  reservoir,  which  the  respondents  are  bound  to  econo- 
"  mize  and  use  in  particular  manner  for  the  convenience  of 
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"  the  public.  It  never  flows.  It  is  let  down  artificially 
"  for  the  convenience  of  persons  wishing  to  pass  in  boats. 
"  To  such  water  none  of  the  doctrines,  either  as  to  natural 
"  or  artificial  streams,  is  applicable;  and  the  only  way  in 
"  which  appellants  could  have  obtained  a  right  to  insist, 
"  on  having  a  lock  full  of  water  discharged  into  their 
"  canal,  must  be  by  express  grant  or  covenant  by  respon- 
"  dents.  Of  such  grant  there  is  no  trace  whatever,  and  it 
"  cannot  be  presumed.  To  have  entered  into  any  such 
"  engagement  would  have  been  a  clear  breach  of  duty  in 
"  respondents." 

In  the  case  of  Mason  v.  Shreivshuri/  Hail.  Co.,^  a  canal  claim  against 
company,  under  the  powers  of  their  Act,  diverted  before  ^  ^^'^}  f™' 

^      ■J  ^  J-  '  _  pany  to  nave 

1800  a  great  part  of  the  waters  of  a  brook  flowing  through  water 
the  plaintiff's  land  to  their  canal,  the  rest  of  the  water  '^^^  ^  ' 
continuing  to  flow  as  before.  In  1847  the  defendants,  under 
Act  of  Parliament,  bought  and  discontinued  the  canal,  and 
in  1864  restored  by  means  of  a  cut  the  water  which  had 
been  diverted.  In  1865  they  sold  the  part  of  the  canal  on 
which  was  the  out.  The  bed  of  the  brook,  owing  to  the 
diminished  scour  from  1800  to  1853,  had  become  silted  up, 
so  as  not  to  be  sufiicient  to  carry  off  the  water  in  extra- 
ordinary floods.  In  1866,  such  a  flood  having  damaged 
the  plaintiff's  land,  it  was  held  by  the  court,  that  there 
being  no  obhgation  imposed  on  the  canal  to  continue  the 
diversion  of  the  water,  plaintifi:  had  no  right  of  action.  The 
opinion  of  Blackburn  and  Hannen,  JJ.,  proceeded  on  the 
ground  that,  though  the  claim  to  have  the  water  diverted 
was  a  claim  to  a  watercourse  under  the  Prescription  Act,  2  8f 
3  Will.  IV.  c.  71,  yet  the  enjoyment  was  not  of  right,  and, 
therefore,  though  of  more  than  forty  years,  it  conferred  no 
right  on  the  plaintiff.  That  of  Cockburn,  0.  J".,  was  based 
on  the  ground  that  the  plaintiff,  the  owner  of  the  servient 
tenement,  could  acquire  by  the  mere  existence  of  the 
easement,  no   right   against  the  owner  of    the  dominant 


1  L.  E.,  G  Q.  B.  578  ;  cf.  Roeh-       287 ;  Eodgson  v.  Ilayor  of  YorJc,  28 
dale  Canal  Co.  t.  RadcUffe,  18  Q.  B.      L.  T.,  N.  S.  836. 
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Canal  com- 
panies en- 
titled to 
ordinary 
remedies  at 
la-w. 


tenement.  "  The  question  appears  to  me  to  depend  on 
"  principles  of  the  law  relating  to  easements,  which  would 
"  have  been  equally  applicable  if  the  Act  in  question 
"  (Prescription  Act)  had  never  been  passed."  ^ 

Where  the  statutory  rights  of  companies  are  infringed, 
they  are  entitled  to  the  ordinary  remedies  at  law.^ 

"Such  a  company,"  said  Erie,  J.,  in  Rochdale  Canal 
Co.  V.  Eing,^  "  has  all  the  rights  and  remedies  which  an 
"  individual  owner  of  property  has,  unless  the  statute 
"  contains  some  provision  to  take  them  away." 

In  that  case  the  plaintiiis  were  empowered  to  purchase 
lands  for  making  a  canal,  and  manufactm-ers  within  a 
certain  distance  were  authorized  to  lay  pipes  and  to  use 
water  for  the  sole  purpose  of  condensing  steam ;  disputes 
with  any  person  desirous  of  taking  or  using  the  same  were 
to  be  referred  to  commissioners. 

The  declaration  stated  that  the  company  had  made  the 
canal  and  that  the  defendants  had  used  the  water  for  pur- 
poses other  than  that  of  condensing  steam.  It  was  ob- 
jected in  arrest  of  judgment  that  the  declaration  did  not 
show  any  ownership  of  the  canal  or  water,  or  any  invasion 
of  a  private  right,  inasmuch  as  the  act  complained  of,  if 
wrongful,  was  clearly  prohibited  by  statute,  so  that  the 
repetition  of  the  act  could  never  be  used  as  evidence  of  a 
right ;  that  the  remedy  was  by  indictment,  and  that  the 
complaint  should  have  been  referred  to  the  commissioners 
who  had  exclusive  jurisdiction. 

It  was  held,  however,  that  the  declaration  was  good,  as 
it  must  be  held  that  the  company  was  in  possession  of  the 
canal,  and  that  without  special  damage  the  vreongful  act 
was  a  damage  to  the  company's  right ;  and  also  that  the 
jurisdiction  of  the  commissioners  was  over  disputes  between 
persons  in  the  use  of  or  about  to  use  the  water  for  a  right- 
ful purpose,  and  not  over  wrongdoers.*    Erie,  J.,  observed. 


'  See  ante,  Chap.  IV.,  p.  252  ct 

scq. 

"•  EochdaU  Canal  v.  King,  14  Q. 
B.  122,  136. 

^  lb. ;  cf .  Rochdale  Canal  v.  Itad- 


cUfc,  18  Q.  B.  287;  see  ante,  p.  278. 
*  See  Coelihurn  v.  Ereicash  Canal, 
11  "W.  E.  34,  ante,  p.  283;  Shand 
V.  Henderson,  2  Dow  (H.  L.  C.) 
519,  ante,  p.  286. 
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"It  is  said  the  company  coiild  have  no  property  in  this 
"  water ;  perhaps  not  in  the  identical  passing  atoms,  but 
"  they  had  in  the  flow,  the  flumen  aquce." 

In  bringing  actions,  canal  companies,  like  individuals, 
are  liable  to  be  deprived  of  their  remedy  by  laches. 

Where  a  canal  company  made  a  demand  in  May,  1842, 
for  penalties  for  obstructing  their  canal,  such  obstruction 
having  been  caused  in  November,  1840,  and  June,  1841, 
and  brought  no  action  till  July,  1842,  it  was  held  that  they 
were  too  late,  since  by  the  Act  of  the  Railway  Companies, 
who  had  caused  the  obstruction,  no  action  was  to  be  brought 
against  them  for  injury  done  in  pursuance  of  the  Act  after 
six  months,  which  six  months  were  held  to  begin  to  run 
from  the  ceasing  of  the  obstruction,  and  not  from  the 
demand  for  non-payment  of  the  penalty.^ 

The  owners  of  a  canal  taking  tolls  for  the  navigation  Duties  with 
are  bound,  at  common  law,  to  use  reasonable  care  in  making  navio-ation. 
the  navigation  secure.^ 

Parnahy  v.  Lancaster  Canal  ^  was  an  action  which  came  Duty  to 
before  the  Exchequer  Chamber  on  error  from  the  Court  of  navi'^ation. 
Queen's  Bench.  The  declaration  in  the  case  stated  that  by  32 
Geo.  III.  c.  101,  the  Lancaster  Canal  Company  was  formed 
to  make  and  maintain  the  canal,  with  power  to  take  tolls, 
and  that  all  persons  had  free  liberty  to  navigate  the  canal ; 
but  if  any  boat  should  be  sunk  in  the  canal,  and  the  owner 
or  person  having  care  of  it  should  not,  without  loss  of  time, 
weigh  it  up,  the  Act  empowered  the  company  to  weigh  it 
up  and  detain  it  till  payment  of  expenses.  That  the  com- 
pany completed  the  canal,  and  took  tolls  on  it ;  that  a  boat 

'  Kmnct  and  Avon  Canal  Y.  Great  161;  Shand  v.  Henderson,  2  Dow 

Western  Rail.  Co.,  i  Eail.  Cas.  90  ;  (H.  L.  C.)  519. 

cf.  lioelidale  Canal  v.  King,  2  Sim.,  '-  Farnaby  v.  Lancaster  Canal,  11 

N.  S.  78 ;  Lord  Oakley  v.  Kcnsiny-  A.   &  E.  223 ;  see  Mersey  v.  Gibi, 

ton    Canal   Co.,   5  B.   &  Ad.    138;  L.  E.,  1  H.  L.  93;    Wineh  v.  Con- 

Frascr  v.  Swansea  Canal,  1  Ad.   &  servators  of  Thames,  L.  K.,  9  C.  P. 

El.  354;  S.  C,  3  N.  &  M.  391;  see  738;  L.  K.,  7  C.  P.  456  ;  Forbes  v. 

Lord  Brougham  iu  Blal:emore  v.  Lee  Conservancy,   4  Ex.   Div.  116; 

Glamorganshire  Canal,    1  M.  &  K.  antLjiost,  Chap.  VII. 
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sunk  in  the  canal,  so  that  vessels  passed  with  difficulty  in 
the  day,  and  at  night  were  in  danger  of  running  foul  of  it ; 
that,  although  the  company  could  and  ought  to  have  re- 
quested the  owner  to  weigh  it  up,  and,  if  that  was  not 
done  without  loss  of  time,  could  and  ought  to  have  weighed 
it  up,  and,  in  the  meantime,  have  caused  a  light  or  signal  to 
be  placed  to  enable  boats  to  avoid  it ;  yet  the  company  did 
not  cause  the  owner,  &c.  to  weigh  it  up,  nor  themselves 
weigh  it  up,  nor  place  a  light  or  signal,  whereby  the  plain- 
tiff's boat,  navigating  the  canal,  ran  foul  of  the  sunken 
boat  and  was  damaged. 

On  the  trial,  before  Coleridge,  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1836,  it  was  objected  that,  admitting  the 
facts  as  laid  in  the  declaration,  no  breach  of  duty  was 
shown.  Verdict  being  given  in  favour  of  the  plaintiffs, 
leave  was  reserved  to  move  for  a  nonsuit. 

Lord  Denman,  C.  J.,  delivering  the  judgment  of  the  Court, 
after  hearing  the  arguments  in  favour  of  the  defendants 
said,  "  We  do  not  feel  the  smallest  doubt  that  this  action 
"  may  be  maintained.  The  only  one  of  the  numerous  cases 
"  cited,  that  appeared  to  point  the  other  way,  is  Harris  v. 
"  Balicr,^  where  trustees  of  a  road  were  held  not  liable  to 
"  an  action  for  a  personal  injury  arising  from  the  plaintiff's 
"  falling  in  the  night-time  over  a  heap  of  scrapings  placed 
"  on  the  roadside  by  the  defendant,  who  placed  no  light  to 
"  give  notice  of  the  obstruction.  But  that  case  may  be 
"  distinguished,  as  the  action  was  against  public  officers 
"  who  derived  no  benefit  from  the  road.  The  present  de- 
"  fondants,  on  the  contrary,  invite  the  whole  of  the  public 
"  to  navigate  on  their  canal  in  consideration  of  the  tolls 
"  paid.  They  have  lawful  power  to  make  the  canal  in  all 
"  respects  fit  for  navigation,  and  particularly  to  remove  the 
"  kind  of  obstruction  by  which  the  plaintiff  suffered.  It  is 
"  the  same  in  principle  as  if  they  announced  the  carrying 
"  on  of  a  business  at  premises  accessible  only  by  a  certain 
"  road  -over  their  land,  which  was  open  to  the  public  for 
1  4  M.  &  S.  27. 
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"  that  purpose,  but  which  they  only,  and  not  the  public, 
"  had  a  right  to  repau-,  and  they  left  that  road  in  so  bad  a 
"  state  that  a  person's  leg  was  broken  when  he  came  to 
"  transact  business  with  them  there.  A  more  familiar 
"  example,  and  not  of  a  rare  occurrence,  is  that  of  a  shop- 
"  keeper  who  leaves  a  trap-door  open  in  his  shop,  and 
"  causes  a  customer  to  fall  down  and  suffer  injury." 

The  plaintiffs  having  entered  up  judgment,  the  defen- 
dants brought  error  in  the  Exchequer  Chamber,  when  the 
judgment  of  the  Court  of  Queen's  Bench  was  affirmed. 

Tindal,  C.  J.,  after  stating  the  facts  of  the  case,  saidi^ 
"  The  principal  objection  in  this  case  was,  that  the  clause 
"  recited  in  the  declaration,  and  which  is  therein  stated 
"  to  have  east  a  duty  on  the  company  to  remove  the 
"  obstruction  caused  by  the  sunken  boat,  was  not  obliga- 
"  tory,  but  was  an  enabling  or  permissive  clause  only. 
"  And  we  are  all  of  that  opinion.  Neither  the  clause 
"  recited,  nor  anything  in  the  Act  of  Parliament  con- 
"  tained,  imposes  such  a  duty  on  the  defendants  below ; 
"  and  the  allegation  in  the  declaration  as  to  the  duty  of  the 
"  company  seems  to  have  been  founded  on  a  mistake  as  to 
"  the  true  meaning  and  effect  of  that  clause.  But  admitting 
"  this  to  be  so,  the  question  then  arises  whether,  upon  the 
"  facts  stated  in  the  declaration,  another  duty  of  a  dif- 
"  ferent  kind  was  not  imposed  by  the  common  law  upon 
"  this  company ;  and  whether  a  sufHeient  breach  of  that 
"  duty  is  not  alleged.  It  is  clear  that  the  statement  of  the 
"  duty  in  the  declaration  is  an  inference  of  law  from  the 
"  facts,  and  need  not  be  stated  at  all,  or,  if  improperly 
"  stated,  may  be  altogether  rejected.  Omitting,  there- 
"  fore,  as  it  appears  to  us,  the  improper  and  unfounded 
"  statement  of  duty  in  the  declaration,  the  facts  stated  in 
"  the  inducement  show  that  the  company  made  the  canal 
"  for  their  profit,  and  opened  it  to  the  public  upon  the 
"  payment  of  tolls  to  the  company ;  and  the  common  law, 
"  in  such  a  case,  imposes  a  duty  upon  the  proprietors,  not, 

1  n  A.  &  E.,  p.  242. 
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"  perhaps,  to  repair  the  canal,  or  absolutely  to  free  it  from 
"  obstructions,  but  to  take  reasonable  care,  so  long  as 
"  they  keep  it  open  for  the  public  use  of  all  who  may 
"  choose  to  navigate  it,  that  they  may  navigate  without 
"  clanger  to  their  lives  or  property.  "We  concur  with  the 
"  Court  of  Queen's  Bench  in  thinking  that  a  duty  of  this 
"  nature  is  imposed  upon  the  company,  and  that  they  are 
"  responsible  for  the  breach  of  it,  upon  a  similar  prin- 
"  ciple  to  that  which  makes  a  shopkeeper,  who  invites  the 
"  public  to  his  shop,  liable  for  neglect  on  leaving  a  trap- 
"  door  open  without  any  protection,  by  which  his  cus- 
"  tomers  suffer  injury.  The  declaration,  it  is  true,  eon- 
"  tains  no  averment  of  such  a  duty,  which  it  need  not  do, 
"  nor  any  allegation  in  express  terms  of  the  breach  of  such 
"  duty.  But  the  question  still  is,  whether  the  facts  alleged 
"  do  not  necessarily  imply  that  there  was  a  breach  of  that 
"  duty.  "We  have  felt  some  doubt  upon  this  point;  but 
"  we  think,  on  consideration,  that  in  substance  such  breach 
"  of  duty  is  sufficiently  assigned.  It  is  averred  that  the 
"  company  had  notice  of  the  obstruction  by  the  sunken 
"  boat,  and  they  did  not  (within  such  a  reasonable  time 
"  after  such  notice)  either  weigh  up  the  boat,  or  remove 
"  the  obstruction  in  any  other  way,  or  do  that  which,  ia 
"  the  event  of  their  choosing  to  do  neither  of  those  things, 
"  they  certainly  ought,  if  they  had  used  reasonable  care 
"  to  prevent  accidents,  to  have  done, — namely,  either  place 
"  a  signal,  or  give  some  notice  to  those  who  were  navi- 
"  gating  in  that  part  of  the  canal.  The  allegation  that 
"  they  neither  removed  the  obstruction,  nor  gave  actual  or 
"  constructive  notice  of  it,  amounts  to  an  allegation  of  a 
"  breach  of  their  common  law  duty  to  take  reasonable  care 
"  to  prevent  mischief  by  the  obstruction ;  and  the  allega- 
"  tion  that  they  did  not  do  so  within  a  reasonable  time  after 
"  notice,  is  equivalent  to  a  statement  that  a  reasonable 
"  time  had  elapsed  to  have  enabled  them  to  have  either 
"  removed  the  obstruction  or  given  such  notice  of  it.  On 
"  this  ground  we  think  that  there  is  a  good  breach  of  a 
"  common  law  duty,    and   that  the  declaration  may  be 
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"  supported,   and,   consequently,   that   the   defendant  in 
"  error  is  entitled  to  our  judgment."^ 

It  follows  from  the  principle  above  noticed,  that  canal  Right  to  re- 
proprietors  will  not  be  enabled  to  recover  damages  for  damageto 
injuries  to  their  navigation  unless  they  keep  it  in  good  navigation, 
order.     A  canal  company,  who  were  bound  to  repair  the 
banks  of  their  navigation,  brought  an  action  against  an 
adjacent  landowner  for  digging  clay  pits  on  his  land,  and 
so  causing  the  plaintiffs'  banks  to  give  way.     There  was 
some  evidence  that  the  banks  were  not  in  good  repair; 
but  the  learned  judge  directed  the  jury  to  find  for  the 
plaintiffs  if  they  thought  the  falling  in  of  banks  was 
caused  by  the  digging  the  clay  pits: — Held,  that  the 
plaintiffs  were  not  entitled  to  recover  unless  the  banks 
were  in  good  repair.  ^ 

In  Walker  v.  Loe,^  commissioners  of  a  navigation  were 
authorized  to  lease  the  canal,  and,  in  case  the  lessees 
should  permit  the  canal  to  be  out  of  repair,  the  commis- 
sioners were  authorized  and  required  to  give  them, notice, 
and  to  specify  the  repairs  which  ought  to  be  done.  In 
case  the  lessees  neglected  to  do  the  repairs,  the  commis- 
sioners might  seize  the  tolls.  The  canal  having  been 
leased,  the  lessees  allowed  the  canal  to  get  out  of  repair ; 
but  the  commissioners  gave  no  notice  to  them,  and  a 
barge  going  through  a  lock  was  damaged  by  the  lock 
falling  in.  It  was  held  that  the  barge  owner,  assuming  a 
duty  on  the  part  of  the  commissioners  to  give  notice,  had 
no  right  of  action  against  them,  as  the  damage  to  the 
barge  was  not  a  damage  naturally  flowing  from  their 
neglect ;  it  being  pointed  out  by  Wightman,  J.,  that  the 
primary  duty  to  repair  was  on  the  lessee. 

In  Llewellyn  v.  Swansea  Canal,^  where  the  company  had  What  are 
by  their  act  the  usual  powers  for  maintaining  the  naviga-  ^°!,  \^^'^^^' 
tion,  the  question  as  to  what  constitutes  acts  necessary  for  maintaiQing 

navigation. 
'  See  further  as  to  "Navigation"  ^  Staffordshire  Canal  v.  Sallam, 

and  the  duties  of  persons  naviga-       6  B.  &  C.  317. 
ting,  post,  Chap.  VII.  ^  i  h.  &  N.  350. 

^  2  H.  fr  N.  509. 
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maintaining  navigation,  was  raised.  The  defendants  had 
agreed  to  pay  the  plaintiffs  10/.  a  week  for  any  water 
above  a  certain  lock,  when  they  should  consider  it  neces- 
sary for  maintaining  the  navigation  of  the  canal  below 
that  look.  It  was  held — when,  boats  having  twice  sunk 
in  going  through  the  look,  the  plaintiffs  each  time 
emptied  it,  in  order  to  get  them  up,  and  then  filled  from 
above  the  lock — that  this  was  not  using  the  water  for  the 
purposes  of  maintaining  the  navigation  below  the  lock,  and, 
therefore,  that  the  10/.  a  week  could  not  be  recovered. 
But  when,  on  another  occasion,  they  did  the  same  for  the 
purpose  of  repairing  the  lock  below,  it  was  held  that  the 
10/.  was  recoverable,  since  the  latter  object  did  constitute 
such  a  purpose. 

Where  a  canal  company  were  authorized  to  make  a 
canal,  and  do  other  acts  necessary  for  the  making,  im- 
proving, and  using  it,  it  was  held  that  they  were  em- 
powered to  deepen  and  widen  it  after  it  had  been  com- 
pleted, and  to  charge  for  so  doing.'- 

A  company  were  authorized  by  a  navigation  Act  to 
maintain  a  navigation,  and  to  alter  dams,  &c.  from  time 
to  time  ;  and  it  was  provided  that  persons  injured  were  to 
receive  compensation  from  commissioners  under  the  Act. 
The  commissioners  were  named  ;  and  power  was  given  to 
them  to  appoint  successors,  but  they  all  died  without 
doing  so.  The  company  afterwards  raised  a  certain  dam, 
to  the  injury  of  a  mill  owner  below,  who  puUed  it  down. 
It  was  held  that  the  power  to  alter  the  dam  still  existed, 
although  the  mill  owner  should  have  no  longer  any  means 
of  obtaining  compensation,  on  which  point  the  Court  gave 
no  opinion.^ 
Bridges.  Canal  companies  are  usually  empowered  by  the  incorpo- 

rating Act  to  construct  and  maintain  bridges — a  provision 
which  is  rendered  necessary  to  remedy  inconveniences 
arising  from  their  powers  to  interrupt  highways. 

'  Eex  V.  Glamorganshire,  7  B.  &  "  Kinmt  and  Jron  Xaviqat'ion  v 

C.  722.  JfltJieriiiffto)!,  18  Q.  B.  530. 
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Thus,  in  Rex  v.  Lindsay,^  a  canal  company  having  such 
powers,  who  had  made  a  cut  and  deepened  a  ford  crossing 
a  highway,  and  had  thereby  rendered  a  bridge  necessary, 
were  held  bound  to  maintain  it,  and  unable  to  throw  the 
burthen  of  the  repair  on  the  inhabitants  of  Lindsay, 
county  Lincoln. 

Bridges  thus  constructed  must  be  adequate  to  meet  the 
wants  of  the  public. 

This  point  was  thoroughly  discussed  in  the  case  of 
Manley  v.  St.  Helens,^  already  referred  to. 

There  the  defendants  were  authorized  by  an  Act  of 
Parhament  to  make  a  canal,  and  to  take  tolls  and  make 
bridges,  and  to  turn  and  alter  highways  as  necessary.  By 
a  subsequent  Act,  11  Geo.  IV.  c  1,  to  consolidate  and 
amend  the  former,  it  was  recited  that  the  navigation  cut 
or  canal,  and  other  the  works  authorized  to  be  made  by 
the  recited  Act,  have  been  long  since  made  and  completed. 
By  sect.  48,  the  company  were  empowered  to  maintain 
the  canal,  bridges,  &c. ;  and  by  sect.  124,  all  persons  were 
to  have  free  liberty  with  boats  to  navigate  the  said  canal 
for  the  purpose  of  conveying  goods,  &c.  The  company 
made  a  cut  through  a  public  highway  near  to  St.  Helens, 
then  a  small  village,  and  made  a  swivel  bridge  over  it. 
Penalties  were  imposed  on  persons  leaving  open  bridges. 
A  boatman  having  left  the  swivel  bridge  open,  a  person 
coming  along  fell  in  and  was  drowned.  It  was  proved 
that  when  the  bridge  was  open,  there  was  no  fence 
between  the  road  and  the  water,  and  that  two  lamps, 
which  used  to  be  there,  were  removed. 

The  jury  having  found  that  the  deceased  was  drowned 
by  neglect  of  the  company,  it  was  held  that  they  were 
liable  to  an  action  for  nuisance,  as  having  a  beneficial 
interest  in  the  tolls,  as  any  private  person  would  be ;  that 
the  representative  of  the  deceased  was  entitled  to  bring  an 
action  against  them  under  9  i^  10  Vict.  c.  93,  and  that  the 

1    14   East,    317.       See    as    to  ^  2  H.  &  N.  840. 

"'Bmixi-ES,"  post,  Chap.  VIII. 

C.  X 
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bridge  being  in  their  possession  the  action  was  rightly- 
brought  against  them  and  not  against  the  boatman.  It 
was  further  decided  that  whether  or  not  the  biidge  was 
sufficient  when  built,  the  company  were  bound  to  maintain 
it  sufficient  with  reference  to  present  circumstances. 

Martin,  B.,  remarked^ : — "  It  is  perfectly  clear  what  is 
"  the  common  law  obligation  of  persons  who  make  canals 
"  of  this  kind.  They  may  make  a  bridge,  but  common 
"  sense  points  out  it  must  be  a  proper  bridge,  and  fit  for 
"  travelling  over  ;  and  I  agree  with  the  Lord  Chief  Baron 
"  that  if  we  were  now  discussing  what  kind  of  bridge  it 
"  ought  to  be,  I  should  say  a  bridge  suitable  to  the  present 
"  state  of  society." 

Watson,  B.,  said: — "The  case  is  neither  more  nor  less 
"  than  this — certain  persons  are  empowered  to  make  a 
"  canal  through  a  district,  not  merely  for  the  benefit  of 
"  the  public,  but  to  expend  money  and  derive  benefit  and 
"  profit  from  the  use  of  the  canal.  A  statute  gives  them 
"  power  to  interrupt  a  public  highway — a  thing  that  can 
"  only  be  done  by  the  authority  of  Parliament, — and  to 
"  make  a  bridge  which  shall  be  open  so  as  to  let  boats 
"  pass.  So  far  the  company  are  justified  in  what  they 
"  did ;  but  they  are  not  like  the  trustees  of  a  public 
"  highway,  who  are  allowed  to  stop  a  public  way  in  order 
"  that  their  own  work  may  be  of  use.  The  ground  on 
"  which  I  decide  the  present  case  is,  that  if  Parliament 
"  empowers  persons  to  interfere  with  a  public  highway, 
"  they  may  do  it,  but  not  so  as  to  prejudice  the  lives  and 
"  limbs  of  people.  For  instance,  a  gas  company  or  a 
"  water  company  may  put  pipes  through  streets,  but  must 
"  not  do  it  in  such  a  way  as  shall  prejudice  persons 
"  passing  by ;  they  may  make  trenches  in  the  streets,  but 
"  are  bound  at  night  to  place  lights,  &c.  so  as  to  prevent 
"  the  Queen's  subjects  being  injui-ed.  That  is  the  prin- 
"  ciple — the  power  must  be  exercised  reasonably  and  not 
"  to  the  prejudice  of  the  public ;  and  that  is  also  the  effect 
1  2  H.  &  N.  852. 
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"  of  this  verdict,  as  I  read  it,  and  I  think  any  other  verdict 
"  would  he  erroneous. 

"  Several  ohjections  have  been  suggested  to  the  plain- 
"  tifi's  right  to  recover.  First,  that  this  company  is  Hke 
"  ordinary  public  trustees,  as  for  instance,  tiu-npike  trustees  ; 
"  but  that  is  not  so.  Such  persons  are  empowered  to  collect 
"  toUs,  not  for  the  benefit  of  themselves,  but  of  the  public ; 
"  they  are  public  ofiicers  discharging  public  duties  for  the 
"  benefit  of  the  public.  .  .  .  Then  it  is  said  this  is  an  injury  to 
"  an  individual  from  a  public  nuisance,  and  therefore  not 
"  actionable.  It  is  quite  clear  that  any  injury  to  a  public 
"  right  is  indictable,  and  that  a  person  can  only  maintain 
"  an  action  in  such  a  case  when  he  has  sustained  in- 
"  dividual  damage  from  it.  But  that  is  not  this  case — a 
"  disturbance  of  a  pubho  right  is  authorized  by  statute, 
"  but  the  injury  is  caused  by  the  negligence  of  the 
"  parties." 

As  to  what  amounts  to  a  dedication  of  a  bridge  erected 
by  a  company  to  the  public  can  only  be  decided  by  the 
evidence  in  each  particular  case. 

A  company  required  by  the  terms  of  their  Act  to  make 
bridges  over  their  canal  for  the  use  of  adjoining  land- 
owners, erected  a  swivel  bridge  for  the  use  of  the  EoUs 
Estate.  From  1810  to  1822  the  public  occasionally  used 
it.  From  1822  to  1832  the  company  took  tolls  from 
persons  not  of  the  EoUs  Estate  crossing  it,  and  in  1834 
they  built  a  stone  bridge.  In  an  action  for  trespass  for 
crossing  the  bridge  without  leave,  Lord  Denman  told  the 
jury  that,  supposing  the  bridge  to  have  been  originally 
built  as  a  carriage  way  for  the  exclusive  use  of  the  Rolls 
Estate,  still,  ■  if  in  consequence  of  acts  of  the  company 
an  idea  grew  up  in  the  public  mind  that  they  intended  to 
dedicate  the  bridge  to  the  public,  such  act  would  amount  to 
a  dedication.  It  was  held  that,  taking  all  the  summing 
up  together,  there  was  no  misdirection ;  that  the  evidence 
warranted  the  jury  in  finding  a  dedication,  and  that  there 

X  2 
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was  nothing  in  the  constitution  of  the  company  to  prevent 
them, from  so  dedicating  it.^ 
Navigation  The  navigation  of  canals^  is,  of  course,  open  to  all  the 

on^pa™^  ^°  public  on  the  payment  of  tolls,  and  it  has  been  held  that 
tolls.  there  is  a  public  right  of  user  of  a  canal  with  boats  pro- 

pelled by  steam,  provided  they  do  no  more  injury  than  is 
occasioned  by  traction  by  horses.' 

It  has  been  held  that  a  provision  in  a  local  Act  (9  Geo. 
III.  0.  71),  empowering  a  company  to  make  bye-laws  for  the 
government  of  a  navigation,  bargemen,  &c.,  and  to  impose 
tolls,  did  not  authorize  them  to  make  a  bye-law  closing 
the  navigation  on  every  Sunday  in  the  year,  and  declaring 
that  no  business  should  be  done  thereon,  nor  should  any 
person  navigate  any  boat,  &o.  on  penalty  of  5/.* 
Tolls.  The  subject  of  tolls  will  be  found  treated  at  length  in  a 

subsequent  chapter,*  and  therefore  it  will  be  only  necessary 
here  briefly  to  allude  to  it. 

Where  a  canal  is  made  by  Act  of  Parliament,  the  right 
to  take  tolls  being  derived  solely  from  the  Act,  is  to  be 
considered  as  a  bargain  between  the  owners  and  the  public ; 
and  where  there  is  any  ambiguity,  it  must  be  construed 
against  the  canal  proprietors,  who  can  claim  nothing  which 
is  not  given  them  by  the  Act.'' 

Such  was  the  principle  laid  down  in  the  case  of  Stoiir- 
hridge  Canal  v.  Wheeley.''  There  a  canal  was  formed  upon 
two  levels,  which  were  connected  by  a  chain  of  locks  (there 
being  no  lock  whatever  on  the  upper  level),  and  where  the 
Act  of  Parliament  making  the  canal  authorized  all  persons 
to  navigate  thereupon  with  boats,  upon  payment  of  such 
rates  and  dues  as  should  be  demanded  by  the  company, 

'  Grand  Surrey  Canal  v.  Sail,  1  the  use  of  steam. 

M.  &  G.  392.  "   Calder  and  Sebble  Xavigation  v. 

-  Seefurtherasto  "Navigation,"  Filling,  3  Rail.  Cas.  735. 

post.  Chap.  VII.  ^  See  post.  Chap.  IX. 

2  Case  r.   M.  Sail.   Co.,   5  Jm-.,  "  Leeds   and    Ziverpool   Canal  v. 

N.    S.   1007.      The   case   was   or-  Hustler,    1    B.    &  C.   42i ;    Stour- 

dered  to   stand  over    for   experi-  bridge  Canal  v.  Wheeley,  2  B.  &  A. 

ments  to  be  made  by  an  engineer  793. 

appointed  by  the  Court  to  ascer-  '  2  B.  &  A,  793. 
tain  the  damage  to  the  canal  by 
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not  exceeding  the  rates  therein  mentioned;  and  also  by 
another  clause,  authorized  the  company  to  take  certain 
rates  and  duties  for  every  ton  of  iron  and  other  goods 
navigated  on  any  part  of  the  canal,  and  which  should  pass 
through  any  one  or  more  of  the  locks,  but  gave  the  owners 
of  adjoining  lands  power  to  use  pleasure-boats  on  the  canal 
without  paying  dues,  so  as  the  same  did  not  pass  through 
any  lock,  and  were  not  used  for  carrying  goods :  it  was 
held,  that  the  Act  gave  the  company  no  right  to  demand 
tolls  for  boats  navigating  the  upper  level  of  the  canal,  in 
which  there  were  no  locks.  ^ 

In  Britain  v.  Cromford  Ganal^  where,  by  a  canal  Act,  a 
toll  of  Is.  per  ton  was  imposed  upon  all  coal,  &c.  navigated 
upon  any  part  of  the  canal  from  a  place  A.,  or  from  any 
place  within  two  miles  thereof :  it  was  held,  that  this  only 
appKed  to  voyages  commencing  within  those  limits,  and 
that  no  such  toll  was  payable  for  coal  loaded  at  a  place 
more  than  two  miles  from  A.,  although  conveyed  upon  a 
part  of  the  canal  within  tioo  miles  of  A. 

That  was  an  action  of  trespass  for  seizing  and  detaining 
plaintiff's  barge.  Plea  the  general  issue.  The  justifica- 
tion of  the  defendants  depended  upon  a  claim  of  an 
additional  toll  of  Is.  per  ton  gross  tonnage  on  coal  or  coke 
navigated  upon  a  certain  part  of  the  Cromford  Canal. 
The  clause  under  which  the  claim  was  made  ran :  "  For  all 
"  coal  or  coke  which  shall  be  navigated,  carried  and  con- 
"  veyed  upon  any  part  of  the  said  intended  canal,  from 
"  the  place  where  the  said  canal  shall  cross  the  river 
"  Amber,  or  for  any  place  within  two  miles  thereof  and 
"  passing  in  the  direction  of  Cromford,  the  further  sum  of 
"  one  shilling  per  ton." 

At  the  trial  at  the  Derby  Assizes  before  Abbott,  C.  J., 
it  appeared  that  the  plaintiff's  barge,  having  commenced 
her  voyage  at  a  place  more  than  two  miles  from  the  point 
mentioned  in  the  above  clause,  had  been  navigated  on  a 
part  of  the  Cromford  Canal  with  coal  and  coke  on  board, 

1  Stouriridge  Canal  v.  Wheeley,  2  =  3  B.  &  A.  139. 

B.  &  Ad.  792. 
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within  the  specified  distance,  and  that  she  was  passing  in 
the  direction  towards  Cromford.  The  learned  judge,  at 
the  trial,  thoiight  that  this  did  not  make  the  plaintiff 
liable  to  pay  this  additional  toU,  and  a  verdict  was  found 
in  his  favour. 

A  new  trial  being  moved  for,  on  the  ground  that  the 
learned  judge  was  mistaken  in  his  construction  of  the 
clause,  the  rule  was  refused,  Abbott,  0.  J.,  saying  : 
'  I  thought  at  the  trial  that  the  words  '  navigated  from,' 
'  used  in  this  clause,  denoted  a  voyage  from  the  place 
'  where  the  goods  were  loaded  on  board  the  barge.  I 
'think  so  still."  Bayley,  J.,  remarked:  "The  ground 
'  for  this  toll  was  that  great  expense  was  incurred  by  the 
'  company  in  making  this  part  of  the  canal.  And  as 
'  persons  who  travelled  only  a  short  distance  on  the  canal 
'  would  pay  only  a  small  toll,  the  legislature  provided, 
'  that  if  that  short  distance  was  in  this  particular  spot, 
'  they  should  pay  an  additional  toll.  That  reason,  how- 
'  ever,  does  not  apply  to  persons  who  come  from  a 
'  distance,  and  whose  ordinary  payments,  therefore,  are 
'  more  considerable.  I  think,  therefore,  the  legislature,  ia 
'  using  this  mode  of  expression,  must  have  contemplated 
'  a  voyage  commencing  within  the  specified  limits.  Our 
'  construction  may,  perhaps,  be  iaconvenient  in  cases 
'  where  that  voyage  commences  just  beyond  the  limits, 
'  but  we  cannot  make  a  new  toll." 

As  noted  above,  the  varying  of  tolls  and  the  regulation 
of  trafiic,  are  now  provided  for  by  various  general 
statutes.^ 

The  decision  in  the  ease  of  Strick  v.  Sicansea  Canal} 
turned  on  the  construction  of  8  (^  9  Vid.  c.  28,  and  of  The 
Railway  Traffic  Act,  1854  (17  8f  18  Vict.  c.  31). 

A  canal  company  were  authorized  by  their  Act  to 
demand  a  fixed  sum  for  goods  carried  over  any  part  of 
the   canal,  which   said  respective  rates  should  be  equal 


1  8  &  9  Viot.  c.  28 ;  8  &  0  Viot.       37  &  38  Vict.  c.  40,  &o.;  see  ante, 
c.  42;  10  &  11  Vict.  c.  94;   17  &  18       p.  270,  and  juorf.  Chap.  VII 
'  ~  '  16C.  B.,  N.  S.  245. 


Vict.'o.  31;  36  &  37  Vict. 
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throughout  the  whole  length  of  the  said  intended  canal. 
By  a  subsequent  public  Act,  8  8f  9  Vict.  c.  28,  proprietors 
of  canals  were  empowered  to  vary  or  alter  the  tolls  granted 
to  them,  "  either  upon  the  whole  or  for  any  particular  por- 
"  tion  or  portions  of  such  canals,  according  to  local  cir- 
"  cumstances,  or  the  quantity  of  traffic,  or  otherwise,  as 
"  they  should  think  fit;"  with  a  proviso  that  such  tolls 
were  to  be  charged  equally  to  all  persons  and  after  the 
same  rate,  whether  per  ton  or  per  mile,  in  respect  of  all 
boats  of  the  like  description  passing  along  or  using  the 
same  portion  of  canal,  and  all  goods,  &c.  of  the  like  de- 
scription conveyed  or  propelled  in  a  like  boat,  &c.,  passing 
along  or  using  the  same  portion  of  the  said  canal  under 
the  like  circumstances : — Held,  that  it  was  competent  to 
the  company  to  agree  to  carry  at  a  lower  rate  for  a  parti- 
cular individual  in  consideration  of  a  larger  guaranteed 
minimum  toll,  in  order  to  enable  them  to  enter  into  a  suc- 
cessful competition  with  rival  lines  of  railwaj'. 

Erie,  C.  J.,  said :  "  It  seems  to  me  that  the  contract 
"  with  the  Ystalyfera  Iron  Company  falls  exactly  within 
"  the  principle  which  has  been  laid  down  as  to  railway 
"  companies  by  many  cases  in  this  Court, — where  it  has 
"  been  held  that  the  company  is  guilty  of  no  violation 
"  of  The  Railway  Traffic  Act,  1854,  in  carrying  large 
"  guaranteed  quantities  of  any  description  of  goods  for 
"  long  distances  in  full  traia  loads  at  lower  rates  than 
"  they  will  carry  smaller  quantities  for  less  distances  and 
"  without  such  rates.     I  see  nothing  unreasonable  in  such 

"  an  arrangement I  am  of  opinion  that  the  tariff 

"  is  valid." 

Byles,  J.,  remarked :  "  It  seems  to  me  that  The  Railways 
"  Clauses  Consolidation  Act,  1845,  which  is  recited  in  8  (^ 
"  9  Vict.  c.  28,  and  The  Railway  Traffic  Act,  1854,  are  in 
"pari  materia  with  this  Act,  and  that  it  ought  to  receive 
"  substantially  the   same   construction.     The  proviso  in 

"  sect.  2  is  not  absolute The  principle  adverted 

"  to  by  my  lord  has  been  laid  down  and  acted  upon  in  a 
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"  great  number  of  cases  in  this  Court,  the  most  recent  of 
"  which  is  In  re  Oxlade  and  The  North  Eastern  Rail.  Co} 
"  The  same  principle  was  acted  upon  in  the  cases  of  In  re 
"  Jones  and  The  Eastern  Counties  Rail.  Co.^  In  re  Nichol- 
"  son  and  The  South  Western  Rail.  Co."^ 

It  has  been  held  that  the  mortgagee  of  the  tolls  of  a 
canal,  held  by  him  in  trust  to  pay  creditors  and  discharge 
incumbrances,  is  a  proprietor  of  a  river  navigation,  so  as 
to  be  liable  to  the  payment  of  the  salary  to  the  clerk.* 

We  wiU  conclude  this  section  with  a  few  remarks  as  to 
canal  shares,*  though  a  full  consideration  of  this  branch 
of  law  does  not  properly  come  withiu  the  scope  of  this 
work. 
Canal  shares.  Canal  shares  are  not  estate  and  interest  in  land  within 
the  meaning  of  the  Statute  of  Mortmain ;  and  it  does  not 
matter  if  the  Act  of  Parliament  incorporating  the  com- 
pany does  not  contain  a  clause  declaring  the  shares  to  be 
personal  property.^ 

Where  an  Act  of  Parliament  declared  that  canal  shares 
"should  be  deemed  personal  estate,  and  transmissible  as 
"  such,"  they  were  held  to  be  personal  property,  though 
the  profits  arose  out  of  land,  and  to  pass  as  such  upon  the 
bankruptcy  of  the  holder.' 

Where  by  Act  of  Parliament  canal  shares  were  to  be 
deemed  to  be  personal  estate,  it  was  held  that  they  did  not 
bear  the  character  of  realty  so  as  to  make  a  bequest  of 
them  specific.^ 

'  15  C.  B.,  N.  S.  680.  see  Suddersjield  Canal  v.  Suckky, 

■  3  0.  B.,  N.  S.  718.  7  T.  R.   36  ;    IVcald  of  Kent  Canal 

3  5  0.  B.,  N.  S.  366.     Of.  as  to  v.  Itoiinson,  5  Taunt.  801;  Norwich 

this  class  of  cases,  Staffordshire  and  andLowcstoft  Navigation-^.  Theobald^ 

Worcestershire    Canal  v.   Trent   and  Moo.  &  Malk.  151 ;   Thames  Tunnel 

Mersey  Navigation,  6  Taunt.    151 ;  Co.  v.  Sheldon,  6  B.  &  C.  341 ;  see 

see  Woohrych,     p.    308  ;    Rex    v.  Woolrych,  p.  50  et  seq. 
Leicestershire  and  Northamptonshire  "^  Edwards  v.  Salt,  6  De  G.,  M. 

Canal,  3  Rail.   Gas.  1 ;    see  Wool-  &  S.  74. 

i-ych,  p.  309;  also  Keppel  y.  Sailei/,  '  Hx  parte  Lancashire  Canal  Co., 

2  Myl.  &  K.  517.  1  Dea.  &  Ch.  411. 

*  Tibiits  V.  Yorke,   5  B.   &  Ad.  ^  Robinson   v.  Addison,   2  Beav. 
605.  515. 

*  As  to  calls  for  canal  shaves, 
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By  a  canal  Act  the  shares  were  to  be  deemed  personal 
property.  The  canal  ran  through  the  dioceses  of  Worcester 
and  Lichfield.  The  transfer  of  shares  and  payment  of 
dividends  was  in  Lichfield:— Held,  that  for  purposes  of 
probate,  the  shares,  being  personal  property,  might  be  con- 
sidered locally  situate  in  Lichfield.^ 

The  Court  will  grant  a  mandamus  to  a  canal  company 
to  enter  on  their  books  the  probate  of  the  will  of  a  share- 
holder, leaving  any  question  as  to  validity  of  probate  to 
be  raised  by  return  to  the  writ.^ 

The  law  relative  to  canal  toUs,  and  the  rateability  of 
canals  and  canal  tolls,  is  fully  discussed  in  a  future 
chapter.' 

II.   Water  Supply. 

Water  is  supplied*  to   the  public   (1)    By  companies  Water  supply 
having  parliamentary  powers;   (2)   By  companies  which  tLdJof  ^^ 
have  no  such  parliamentary  authority;  or  (3)  By  local  bodies, 
authorities,^ — each  of  which  requires  a  separate  notice. 

(1)  In  the  case  of  companies  having  parliamentary  poteers,  Companies 
a  special  Act  is  obtained,  with  which  it  is   customary  ^ntarr 
to  incorporate   the   following  general   enactments: — The  powers. 
Watenoorks  Clauses  Acts,184:7  and  1863;  The  Lands  Clauses 
Consolidation  Acts,  1845,  1860  and  1869 ;  and  The  Com- 
panies Clauses  Consolidation  Acts,  1845,  1863  and  1869.^ 

The  preamble   of    The  Waterworks  Clauses  Act,   1847  TheWater- 
(10  ^  11  Vict.  c.  17),«  states  that  it  is  expedient  to  com-  1°^.' ^^'''''"' 
prise  in  one  Act  sundry  provisions  usually  contained  in  lo  &  ii  Vict. 


i;.  17. 


>  Ex  parte  Borne,  7  B.  &  C.  632.  debted  for  most  of  the  materials 

^  Sex  V.  Worcester   Canal,    1  M.  for  this  section. 

&  R.  529.  5  Michael  &  WiU,  p.  Ivi. 

'  See  Chap.  IX.  "  An  Act   for   consohdating  in 

*  The    law    relating    to    water  one  Act  certain  provisions  usually 

supply  is    manifestly  too  wide  a  contained  in  Acts  authorizing  the 

subject  to  be  treated  exhaustively  making  of  waterworks  for  supply- 

ia  a  work  like  the  present.     The  ing  towns  with  water.  Sect.  12  does 

reader  is  referred  for  details  to  the  not  empower  a  company  to   exe- 

excellent  work  of  Messrs.  Michael  cute  any  works  not  authorized  by 

&  Will    on   the  Law  relating  to  the  special  Act ;  Simpson  v.  South 

G-as  and  Water  Supply  (2nd  edition,  Staffordshire    Waterworks    Co.,    H 

1877),  to  which  the  authors  are  in-  Jur.,  N.  S.  453  ;  34  L.  J.,  Ch.  380. 
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Acts  of  Parliament  authorizing  the  construction  of  water- 
works for  supplying  towns  with  water,  and  that  as  well 
for  avoiding  the  necessity  of  repeating  such  provisions  in 
each  of  the  several  Acts  relating  to  such  undertakings  as  for 
ensuiing  greater  uniformity  in  the  provisions  themselves. 

The  Act  extends  "  only  to  such  waterworks  as  shall  be 
"  authorized  by  any  Act  of  Parliament  hereafter  to  be 
"  passed,  which  shall  declare  that  this  Act  shall  be  incor- 
"  porated  therewith ;  and  all  the  clauses  of  this  Act,  save 
"  so  far  as  they  shall  be  expressly  varied  or  excepted  by 
"  any  such  Act,  shall  apply  to  the  undertaking  authorized 
"  thereby,  so  far  as  the  same  shall  be  applicable  to  such 
"  undertaking,  and  shall,  with  the  clauses  of  every  other 
"  Act  which  shall  be  incorporated  therewith,  form  part  of 
"  such  Act,  and  be  construed  theremth  as  formmg  one 
"Act."  (Sect.  1.)  The  term  "special  Act"  is  defined 
(sect.  2)  to  mean  "  any  Act  which  shall  be  hereafter  passed 
"  authorizing  the  construction  of  waterworks,  &c.  and  with 
"  which  this  Act  shall  be  incorporated."  By  the  same 
section  the  word  "  prescribed,"  used  in  this  Act  in  reference 
to  any  matter  herein  stated,  shall  be  construed  to  refer  to 
such  matter  as  the  same  shall  be  prescribed  or  provided  for 
in  the  special  Act,  and  the  sentence  in  which  such  word 
occurs  shall  be  construed  as  if  instead  of  the  word  "pre- 
scribed," the  expression  "prescribed  for  that  purpose  in 
"the  special  Act"  had  been  used:  and  the  expression 
"  the  lands  and  streams"'^  shall  mean  the  lands  and  streams 
of  water  which  shall,  by  the  special  Act,  be  authorized  to 
be  taken  or  used  for  the  purposes  thereof ;  and  the  expres- 
sion "  the  undertaking"  shall  mean  "the  waterworks  and 
the  works  connected  therewith  by  the  special  Act  autho- 
rized to   construct  the  waterworks."-     "Water-rate"  is 

1  By  sect.   3,    "lands"  includes  under  8  &  9  Vict.  c.  18  ;  see  Fer- 

"  messuages,  lands,  tenements  and  rand  v.   Bradford  {Mai/or  of),   21 

"hereditaments,    or   heritages   of  Beav.  412  ;  2  Jur.,  N.  S.  175. 
"any  teniu-e  ;  "    "streams"    in-  '  Sect.  3  defines  "waterworks" 

eludes  " springs, brooks,  rivers, and  to    mean    "the   water-works    and 

' '  other  running  waters. ' '  The  Act  ' '  works  connected  therewith,   by 

places  the  taking  of  streams  on  the  ' '  the  special  Act  authorized  to  be 

same  footing  as  the  taking  of  land  "  constructed." 
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defined  by  sect.  3  to  include  "any  rent,  reward. or  payment 
"  to  be  made  to  tbe  undertakers  for  a  supply  of  water." 

This  statute  was  amended  by  the  26  8^  27  Vict.  c.  93,  Waterworks 
The  Watenoorks  Clauses  Act,  1863,i  sect.  1  of  which,  after  ^se'r^^*"*' 
reciting  the  Act  of  1847,  states  that  "  sundry  provisions  of 
"  the  like  nature,  but  not  comprised  in  the  said  Act,  are 
"  now  frequently  introduced  into  Acts  of  Parliament  re- 
"  lating  to  waterworks,  and  it  is  expedient  to  comprise  such 
"  last-mentioned  provisions  also  in  one  Act ; "  and  sect.  2  of 
which  provides  that  the  terms  used  in  the  Act  shaU  have 
the  same  meaning  as  the  same  terms  when  used  in  The 
Waterworks  Clauses  Act,  1847,  and  the  provisions  as  to  the 
recovery  of  penalties  contained  therein  are  incorporated 
with  this  Act.^ 

The  Lands  Clauses  Consolidation  Act,  1845^  (8  Vict.  c.  18),  Tie  Lands 
consolidates  the  provisions  usually  introduced  into  Acts  ^oiia.ation.°"" 
relative  to  the  purchase  of  land  for  public  purposes.     By  Acts, 
sect.  1,  it  applies  "  to  every  undertaking  authorized  by  any  ^  ^^°*"  °'  ^^' 
"  Act  which  shall  hereafter  be  passed,  and  which  shall 
"  authorize  the  purchase  or  taking  of  lands  for  such  under- 
"  taking."     It  enacts  that  "  this  Act  shall  be  incorporated 
"  with  such  Act ;  and  all  the  clauses  and  provisions  of  this 
"Act,  save  so  far  as  they  shall  be  expressly  varied  or 
"  excepted  by  any  such  Act,  shall  apply  to  the  undertaking 

'  An  Act   for  consolidating  in  smi,  8  W.  R.  470. 
one    Act    certain    provisions   fre-  '  An  Act  for  consolidating  in  one 
quently  inserted   in  Acts  relating  Act  certain  provisions  usually  in- 
to "Waterworks.  sorted    in    Acts    authorizing    the 

-  By  sect.  1,  "The  two  Acts  may  taking  of  Lands  for  undertakings 

"  be  cited  together  as  the  "Water-  of  a  public  nature.     The  preamble 

"works   Clauses  Acts,    1847   and  states  the  expediency  of  comprising 

"  1863."     For  decisions  on  points  in  one  general  Act  sundry  provisions 

connected  with  these  Acts,  cf .  At-  usually  introduced  into  Acts  of  Par- 

kinson  v.  Gateshead  Waterworks  Co.,  liament  relative  to  the  acquisition 

2   Ex.    Div.   44  ;    Bush    v.    Trow-  of  lands  required  for  works  of  a 

bridge  Waterworks  Co.,  L.   R.,   10  public  nature,  and  to  the  compen- 

Ch.    459;    Metropolitan    Board    of  sationtobemadeforthesame,  "and 

Works  V.  New  River  Co.,  37  L.  T.,  "  that  as  well  for  the  purpose  of 

N.    S.    124;     Edgemore     Highway  "  avoiding  the  necessity  of  repeat- 

Board  v.   Colne    Valley   Water  Co.,  "  ing  such  provisions  in  each  of  the 

46  L.  J.,  Ch.  889;  New  Hirer  Co.  "  several   Acts    relating    to    such 

V.  iKaifec,  L.  R.,  10  C.  P.  462;  see  "undertakings,    as    for    insuring 

jjost,  note  (2),  p.  318,  and  note  ('),  "  greater  uniformity  in   the  pro- 

p.  322.    See,  too,  IlildrethY.  Adam-  "  visions  themselves. "     (Sect.  1.) 
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The  Lands 
Clauses  Con- 
solidation 
Acts,  1860 
and  1869. 

The  Com- 
panies Clauses 
Consolidation 
Acts. 


Rights  of 
water  com- 
panies. 


"  authorized  thereby,  so  far  as  the  same  shall  be  applicable 
"  to  such  undertaking,  and  shall,  as  well  as  the  clauses  and 
"  provisions  of  every  other  Act  which  shall  be  incorporated 
"  with  such  Act,  form  part  of  such  Act,  and  be  construed 
"  therewith  as  forming  one  Act."  Section  2  defines  "special 
"  Act"  to  mean  "  any  Act  which  shall  be  hereafter  passed 
"  which  shall  authorize  the  taking  of  lands  for  the  under- 
"  taking  to  which  the  same  relates,  and  with  which  this 
"  Act  shall  be  so  incorporated  as  aforesaid;"  and  section  5 
provides  the  form  in  which  portions  of  the  Act  may  be  in- 
corporated with  other  Acts.^ 

The  Acts  amending  this  enactment,  and  cited  with  it, 
are  The  Lands  Clauses  Consolidation  Acts  of  1860  and 
1869  (23  (^  24  Vict.  c.  106,  and  32  ^  38  Vict.  c.  18). 

The  ConijMnies  Clauses  Consolidation  Acts  of  1845,  1863, 
and  1869  (8  Vict.  c.  16,2  26  ^  27  Vict.  c.  118,'  32  8(  33 
Vict.  c.  48),^  consolidate  the  law  regulating  the  constitution 
of  companies  incorporated  for  carrying  on  undertakings 
of  a  public  nature. 

Of  1  the  powers  of  companies  incorporating  these  sta- 
tutes, the  authors  of  "  The  Law  relating  to  Gras  and 
"Water,"  write : — "  Thus  authorized,  a  company  may  take 


'  "Prescribed,"  is  defined,  as  in 
the  Waterworks  Clauses  Act,  1847, 
sect.  2.  The  same  sect,  defines 
"the  works"  or  "the  undertakings" 
to  mean  the  works  or  undertakings 
of  whatever  nature  which  shall  by 
the  special  Act  be  authorized  to  be 
executed,  and  ' '  the  promoters  of 
"  the  undertaking"  to  include  the 
parties,  whether  company,  under- 
takers, commissioners,  trustees,  cor- 
porations, or  private  persons,  by 
the  special  Act  empowered  to  exe- 
cute such  works  or  undertaHug. 
"Land"  includes  "messuages, 
"  lands,  tenements,  and  heredita- 
"  ments  of  any  tenure."  (Sect.  3.) 
By  sect.  6,  power  is  given  to  pro- 
moters of  undertaldngs  to  purchase 
lands  by  agreement,  and  sect.  7 
enables  parties  imder  a  disability 
to  sell  and  convey.  For  decisions 
on    points    connected    with   these 


Acts,  of.  Stone  v.  Corporation  of 
Yeovil,  2  C.  P.  D.  99;  Bush  v. 
Trowbridge  Water  Co.,  L.  K.,  10 
Ch.  469;  Sorth  Eastern  Eailway 
Co.  v.  EUiot,  6  Jur.,  N.  S.  817; 
New  Hirer  Co.  v.  Midland  Eailwaij 
Co.,  36  L.  T.,  N.  S.  529;  see 
note  P),  p.  318,  and  note  (=),  p.  322. 

^  An  Act  for  consolidating  in 
one  Act  certain  provisions  usually 
inserted  in  Acts  with  respect  to  the 
constitution  of  Companies  incorpo- 
rated for  carrying  on  undertakings 
of  a  public  nature. 

^  An  Act  for  consohdating  in 
one  Act  certain  provisions  fre- 
quently inserted  in  Acts  relating 
to  the  construction  and  manage- 
ment of  Companies  incorporated  for 
carrying  on  undertakings  of  a  pub- 
lic nature. 

*  An  Act  to  amend  The  Companies 
Clauses  Act,  1863. 
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"  compulsorily  lands  and  streams,  subject  to  tlie  provisions 
"  and  restrictions  of  the  Lands  Clauses  Act  in  exercising 
"  such  powers.  The  undertakers  must  make  to  the  owners 
"  and  occupiers  of  and  all  other  parties  interested  in  any 
"  lands  or  streams  taken  or  used  for  the  purposes  of  the 
"  special  Act,  or  injuriously  affected  by  the  construction  or 
"  maintenance  of  the  works  thereby  authorized,  or  other- 
"  wise  by  the  execution  of  the  powers  thereby  conferred, 
"  full  compensation  for  the  value  of  the  lands  and  streams 
"  so  taken  or  used,  and  for  all  damage  sustained  by  such 
"  owners,  occupiers  and  other  persons  by  reason  of  the 
"  exercise,  as  to  such  lands  and  streams,  of  the  power  vested 
"  in  the  undei-takers.''^  The  amount  of  the  compensation 
is  to  be  determined,  and  the  payment  enforced  in  the 
manner  provided  by  the  Lands  Clauses  Consolidation  Acts. 
For  the  purpose  of  constructing  waterworks,  the  under- 
takers may  enter  upon  the  lands  and  places  described  on 
the  plans  ^  and  in  the  books  of  reference,  and  may  take 
the  levels  and  set  out  parts  thereof,  and  dig  and  break  up 
the  soil,  and  trench  and  sough  the  same,  and  remove  and 
use  earth,  stone,  mines,  minerals,  trees,  and  other  things. 
They  may  sink  wells,'  make,  maintain,  alter,  or  discontinue 
reservoirs,  waterworks,  cisterns,  tanks,  aqueducts,  drains, 
cuts,  sluices,  pipes,  culverts,  engines,  and  other  works,  and 
erect  buildings ;  they  may  also  divert  and  impound  water 
from  the  streams  mentioned  for  that  purpose  in  the  special 
Act  or  the  plans  or  books  of  reference,  and  alter  the  course 
of  such  streams  not  being  navigable,  and  take  such  waters 
as  may  be  found  in  and  under  or  on  the  lands  to  be  taken 
for  constructing  the  works.  In  the  exercise  of  these 
powers,  the  undertakers  are  to  do  "  as  little  damage  as  can 
"  be ;  and  in  all  eases  where  it  can  be  done,  they  are  to  pro- 
"  vide  other  watering  places,  drains,  and  channels  for  the 

1  Michael  &  Will,  p.  Iviii  et  seq.  occupiers  thereof,  on  the  plans  or 

The  introduction  contains  a  sum-  books  of  reference  may  he  corrected 

mary  of  the  powers  and  duties  of  before  the  justices  subject  to  the 

water  companies.  conditions  prescribed  by  the  Act. 

*  Errors,      misstatements,     and  ^  See    as    to   this    point,    South 

wrong  descriptions  of  any  lands.  Shields  TVatericorks  Co.  v.  Cookson, 

streams,  or  the  owners,  lessees,  or  5  L.  J.,  Ex.  Ch.  315. 
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"  use  of  adjoining  lands  in  place  of  any  such  as  shall  be 
"  taken  away  or  interrupted  by  them,  and  are  to  make  full 
"  compensation  to  all  parties  interested  for  all  damage  sus- 
"  tained  by  them  through  the  exercise  of  such  powers." ^ 
Provision  is  made  for  the  settlement  by  justices  of  differ- 
ences as  to  the  construction  of  accommodation  works,  for 
cases  where  the  undertakers  take  land  containing  minerals 
or  interfere  by  the  works  with  the  working  of  mines,  and 
for  the  mode  in  which  streets  are  to  be  broken  up^  for  the 
purposes  of  laying  pipes.' 

brought  an  action  for  damages 
against  the  company  for  not  keep- 
ing their  pipes  charged  as  re- 
quired by  their  Act,  whereby  his 
premises  "were  burnt  down.  Under 
the  Waterworks  Clauses  Act,  18i7, 
the  company  were  bound — (1)  to 
maintain  fire  plugs,  sects.  33—43 ; 
(2)  to  furnish  a  sufficient  supply  of 
water  for  certain,  public  purposes, 
sect.  37;  (3)  to  keep  pipes  to  which 
fire  plugs  axe  affixed  at  a  certain 
pressure  at  aU  times,  and  to  allow 
all  persons  to  use  it  for  extinguish- 
ing fire  at  all  times,  without  pay- 
ment, sect.  42.  (4)  To  supply  all 
owners  with  sufficient  water  for 
domestic  purposes,  sect.  35.  A 
penalty  of  10/.,  of  which  one- 
half  may  be  awarded  to  the  in- 
former, is  imposed  for  each  breach, 
and  for  breaches  of  duties  (2)  and 
(4)  they  are  to  forfeit  40/.  a  day, 
sects.  37  and  43: — Held  (reversing 
the  decision  of  the  Court  of  Ex- 
chequer), that  the  statute  gave  no 
right  of  action.  Per  Cookburn, 
C.  J.,  "If  any  person  is  injured  by 
"  a  breach  of  such  duty,  he  must 
"  have  recourse  to  the  statutory 
' '  remedy,  and  caimot  maintain  an 
"  action  for  damages."  See,  too, 
I^ew  Hirer  Co.  v.  Johnson,  6  Jur., 
N.  S.  374  ;  JBlagrove  v.  Bristol 
IFateru'orks  Co.,  1  H.  &N.  369  ;  26 
L.  J.,  Ex.  Ch.  57  ;  Barber  v.  Not- 
tlnqJiain  and  Grantham  JRail.  Co.,  15 
O.B.,  N.  S.  72C;  33  L.  J.,  C.  P. 
193. 

A  water  company  had  laid  mains 
along  a  turnpike  road  under  an  Act 
which  declared  the  soil  to  be  in  the 
owners  on  each  side.  On  an  action 
being  brought  by  a  firm  who  had 


'  Michael  &  "Will,  p.  Iviii  et  seq. 
Unless  otherwise  authorized  by 
their  special  Act,  the  undertakers 
must  not  deviate  from  the  line  of 
the  works  laid  down  in  the  plan 
more  than  ten  yards  when  oon- 
structuig  their  waterworks,  nor 
may  they  lay  down  any  pipe  or 
other  work  in  any  land  not  dedi- 
cated to  public  use  without  the 
consent  of  the  owners  and  occupiers 
thereof. 

2  As  to  sects.  48  and  52  of  10  & 
U  Vict.  0.  17,  on  this  point,  see 
Glover  v.  Hast  London  TTaterworks, 
16  W.  R.  310  ;  17  L.  T.,  N.  S.  475, 
C.  P. ;  and  as  to  minerals,  see  Stid- 
dersjield  Corporation  and  Jacomb,  In 
re,  17  L.  K.,  Bq.  476;  30  L.  T., 
N.  S.  78  ;  31  L.  T.,  N.  S.  466. 
Eights  and  '   Michael    &   Will,    p.    Iviii  et 

liabilities  of  seq.  For  the  rights  and  duties 
water  com-  generally  of  bodies  exercising  sta- 
panies.  tutory  powers,  see  ante,  p.  261  et 

seq.  ;  it  will  be  useful  here,  how- 
ever, to  note  some  of  the  leading 
decisions  relative  to  the  rights 
and  liabilities  of  water  companies 
which,  while  prevented  by  the 
law  from  unduly  trenching  on  the 
rights  of  the  pubhc,  are  at  the 
same  time  protected  from  harassing 
actions  by  individuals  which  other- 
wise interfere  with  the  discharge 
of  their  functions.  The  mere 
fact  that  the  breach  of  a  statutory 
duty  has  caused  damage,  does  not 
vest  a  right  of  action  in  the  person 
suffering  against  the  person  guilty 
of  the  breach.  This  is  regulated 
by  the  wording  and  object  of  each 
statute. 

In  Atkinson  v.  Gateshead  TFater 
Co.,  2  Ex.  Div.  441,   the  plaintiff 
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On  the  other  hand,  as  respects  the  rights  of  the  public,  Rights  of 
"  Owners  and  occupiers  are  entitled  to  demand  a  supply  *^®  V^^'^'^o- 


contracted  with  K.,  owner  of  the 
soil  on  both  sides,  to  make  a  cut 
through  the  embankment  on  which 
the  road  and  pipes  were  carried  over 
his  soil  for  the  stoppage  of  their 
works  by  an  escape  of  water  from 
the  company's  pipes;  it  was  held 
that,  assuming  K.,  the  owner,  could 
have  maintained  an  action  against 
the  defendants  (as  to  which  the 
Court  gave  no  opinion),  the  plain- 
tifEs  could  not.  "If  we  did  so 
"  {i.e.  held  defendant  liable),  we 
' '  should  establish  an  authority  for 
' '  saying  that  in  such  a  case  as 
"  Fletcher  v.  Eylands,  the  defendant 
' '  would  be  liable,  not  only  to  an  ac- 
' '  tion  by  the  owner  of  the  drowned 
"  mine,  and  by  such  of  his 
"  workmen  as  had  their  tools  de- 
"  stroyed,  but  to  an  action  by 
"  every  workman  employed  in  the 
"  mine,  who  in  consequence  of  its 
"  stoppage  made  less  wages." 
Blackburn,  J.  ;  Cattle  v.  Stockton 
Water  Co.,  L.  E.,  10  Q.  B.  453. 

An  Act,  incorporating  The  Water- 
works Clauses  Act,  1847,  empowered 
the  Trowbridge  Water  Company 
to  divert  the  water  of  certain  springs 
forming'  the  principal  supply  of  a 
brook.  The  owner  of  a  water 
meadow  below  through  which  the 
brook  subsequently  flowed,  alleged 
by  bill  that  the  water  was  materially 
diminished,  and  prayed  that  defen- 
dants might  be  restrained  and  com- 
pelled to  treat  for  the  purchase  of 
her  interest  imder  the  18th  clause  of 
The  Lands  Clauses  Act.  It  was 
held,  that  not  being  an  owner  of 
anything  "taken"  under  the  Act, 
she  could  not  compel  defendants  to 
treat  for  purchase,  and  her  proper 
remedy  was  to  apply  for  compensa- 
tion for  lands  injuriously  affected. 
James,  L.  J.,  said,  "  I  am  of  opi- 
"  nion  that  it  is  impossible  in  any 
"  legal  or  other  sense  of  the  words 
"  to  say  that  she  was  the  owner  or 
"  occupier  of  anything  which  they 
"  entered  on  or  took.  They  en- 
"  tered  on  the  channel  or  bed  of  a 
"  stream  somewhere  above  plain- 
"  tifE's  land,  and  there  they  took 


'  by  way  of  diversion   water   for 
'  purposes   of    their    waterworks, 
'  which  water,  to  put  the  casein  the 
'  highest  for  the  plaintiff,  would 
'  in  due  course,  if  they  had  not  so 
'  diverted  it,  have  gone  down  to 
'  her  land,  and  would  then  and  so 
'  long  as  it  was  over  her  land,  be 
'  water  of  which  she  was  the  owner 
'  and    occupier    in    the   sense   in 
'  which  a  person  is  the  owner  or 
'  occupier  of    a   stream    running 
'  through  his  land,  that  is  to  say, 
'  the  water  would  have  then  be- 
'  come  within  the  ownership,  and, 
'  to  some  extent,  within  the  oc- 
'  cupancy   of   the  plaintiff.     But 
'  when  it  was  intercepted  by  de- 
'  fendants  just  as  if  it  had  been 
'  intercepted  by  any  other  riparian 
'  proprietor,    although    it    might 
'  have  become   part   of   her  pro- 
'  perty,  the  water  which  was  ac- 
'  tuaUy  intercepted  was  not  her 
'property;"    Jitish  v.  Trowbridge 
Water  Co.,  L.  R,  10  Ch.  459.     See, 
too,  Simpson  v.  South  Staffordshire 
Waterworks  Co.,  11  Jur.,  N.  S.  453  ; 
34  L.  J.,  Ch.  380  ;   13  W.  E.  729  ; 
A.-G.  v.    Bristol    Waterworks,    10 
Ex.  Ch.  884;  24L.  J.,  Ex.  Ch.  205. 
In  Waller  v.  Mayor  of  Manchester, 
6   H.   &   N.   667,    the   defendants 
were    empowered    to   construct   a 
reservoir,  but  were  not  to  divert 
the  waters   of  the  river  Etherow 
till  it  was  completed.     They  were 
to  discharge  seventy-five  cubic  feet 
of    water    per   second   for   twelve 
hours   a  day  under  50Z.   penalty, 
and  they  were  not  to  divert  any 
water  from  the  river  Etherow  till 
they  had  commenced  to  discharge 
seventy-five  feet  per  second.     De- 
fendants made  a  reservoir  which, 
through     engineering    difSculties, 
was  never  completed,  but  they  di- 
verted   the    waters    of    the   river 
Etherow    in    1857,    and    supplied 
certain  quantities  less  than  seventy- 
five  feet.     In  1860,  the  plaintiff,  a 
mill- owner,   brought   an   action — 
1st  count,  for  diverting  the  water; 
3rd  and  4th  counts,  claiming  da- 
mages from  the  defendants  for  not 
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"  of  water  for  domestic  purposes,^  only  where  they  have 
"  laid  down  commnnication  pipes,  and  paid  or  tendered 


supplying  aeTenty-five  cubic  feet. 
■ — Def  endantspaidmoney  into  Court 
as  to  the  1st  count;  as  to  the  3rd 
and  4th  they  pleaded  that  the  re- 
servoir had  not  been  finished  so  as 
to  make  it  their  duty  to  supply  the 
water; — Held,  that  the  plea  was 
good,  and  the  plaiatiffs  were  only 
entitled  to  damages  for  the  diver- 
sion of  the  water,  and  not  for  the 
non-discharge  of  seventy-five  feet 
from  the  reservoir.  "The  plain- 
"  tiffs  did  not  think  fit  to  interfere 
"  by  mandamus  or  injunction,  but 
' '  suffered  the  defendants  to  iater- 
"  cept  the  water  for  more  than  six 
"years.  Under  the  circumstances 
"  plaintiffs  are  only  entitled  to 
"  damages  for  getting  less  water 
"  from  the  natural  stream." — Pol- 
lock, C.  B. 

By  sect.  41  of  the  New  Elver 
Company's  Act,  the  company  shall 
at  the  request  of  any  consumer  of 
water  for  purposes  other  than  those 
in  respect  of  which  rates  are  charged 
afford  a  supply  by  means  of  a 
meter,  and  charge  the  same  at 
certain  limited  rates.  The  Metro- 
politan Board  of  Works  demanded 
a  supply  of  water  by  m.eter  to  water 
the  Victoria  Embankment  during 
one-third  of  the  year  only: — Held, 
that  the  defendants  were  not  bound 
to  supply  it  at  the  limited  rates, 
but  might  claim  rates  fixed  by 
sect.  37  of  the  "Waterworks  Clauses 
Act,  1847  ;  Metropolitan  Board  of 
Works  V.  New  River  Co.,  37  L.  T., 
N.  S.  124. 

With  regard  to  the  charges  of 
water  companies,  it  may  be  noted 
here  that  rent  has  been  held  to 
mean  actual  value  where  payment 
of  rents  is  dependent  on  it.  In 
Sheffield  Water  Co.  v.  Bennett  (L.  R. , 
8  Ex.  196,  1873)  the  defendant  was 
the  owner  of  various  tenements, 
for  which  he  paid  poor  rates,  water 
rates,  &,a.  By  their  Act  the  plain- 
tiffs were  bound  to  supply  houses 
within  a  certain  district  with  water 
at  following  rate  per  annum — i.  e. , 
where  the  rent  was  7?.,  at  not  ex- 
ceeding 6  per  cent.     Held,  that  in 


estimating  the  rents,  defendant  was 
entitled  to  deduct  the  rates  so  paid 
by  him  (affirming  the  same  case  in 
L.  R.,  7  Ex.  409).  See,  too.  Side- 
bottom  V.  Glossop  Reservoir,  1  Ex. 
Ch.  611,  Ex.  Ch.  ;  JRoo/cv.  Liverpool 
{Mayor  of),  7  C.  B.,  N.  S.  240. 

Sect.  43  of  the  Waterworks 
Clauses  Act,  1847  (10  &  11  Vict, 
c.  17),  enacts  that,  "  if,  except 
"  when  prevented  as  aforesaid 
' '  (that  is  to  say,  by  frost,  unusual 
"  drought,  or  other  unavoidable 
"  cause  or  accident,  or  during 
"  necessary  repairs  (sect.  42)),  the 
' '  undertakers  neglect  or  refuse  to 
' '  furnish  to  any  owner  or  occupier 
' '  entitled  under  this  or  the  special 
' '  Act  to  receive  a  supply  of  water 
' '  during  any  part  of  the  time  for 
' '  which  the  rates  for  such  supply 
"  have  been  tendered,  they  shall 
"  be  liable  to  a  penalty  of  10/., 
"  and  shall  also  forfeit  to  every 
"  person  having  paid  or  tendered 
"  the  rate,  the  sum  of  40s.  for 
"  every  day  during  which  such 
' '  refusal  or  neglect  shall  continue 
"  after  notice  in  writing  shall  have 
"  been  given  to  the  undertakers  of 
"  the  want  of  supply."  By  sect. 
74  of  the  same  statute,  it  is  pro- 
vided that  "  if  any  person  supplied 
"  with  water  neglect  to  pay  the 
' '  water-rate,  the  undertakers  may 
' '  stop  the  water  from  flowing  into 
"  the  premises,  by  cutting  off  the 
' '  pipe  to  such  premises,  or  by  such 
"  means  as  the  undertakers  shall 
"think  fit." 

A  tenant  of  premises  supplied 
by  a  company  with  water  having 
failed  to  pay  the  water-rate,  the 
company,  under  the  powers  con- 
ferred ou  them  by  sect.  74,  severed 
the  communication  with  their  main 
pipes.  A  subsequent  tenant  de- 
manded a  supply  of  water  for  the 


^  As  to  what  are  "  domestic  pur- 
poses," see  Busbi/  v.  Chesterfield 
Waterworks,  El.  Bl.  &  El.  176  ;  27 
L.  J.,  M.  C.  174,  and  ante.  Chap. 
III.  p.  116. 
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"  the  water  rate  ^  payable  in  respect  thereof.  Any  owner 
"  or  occupier  wishing  to  have  water  from  the  waterworks 
"  brought  into  his  premises  is  empowered  by  the  Act  of 
"  1847,  upon  paying  or  tendering  the  portion  of  water 
"  rate  in  respect  of  such  premises,  by  that  or  the  special 
"  Act  directed  to  be  paid  in  advance,  to  open  the  ground 
"  (having  first  obtained  the  consent  of  the  owners  and 
"  occupiers  thereof)  between  the  pipes  of  the  company  and 
"  his  premises,  and  lay  any  leaden  or  other  pipes  from 
"  such  premises,  to  communicate  with  the  pipes  of  the 

"  undertakers The  connection  of  the  service 

"  pipes  with  the  company's  pipes  must  be  made  under  the 
"  superintendence  of  their  surveyor,  and  two  days'  notice 
"  of  the   hour  and  day  when  such  connection  is  to  be 

"  made,  must  be  given  to  the  company Any 

"  person  who  either  has  laid  down  service  pipes,  or  has 
"  become  the  proprietor  of  them,  is  entitled  to  remove  the 
"  same  at  any  time  after  giving  six  days'  notice  in  writing 
"  to  the  company ;  and  he  must  make  compensation  to  the 
"  company  for   any  injury  or  damage  to  their   pipes  or 

"  works  caused  by  such  removal For  the 

"  purpose,  whether  of  laying  or  of  removing  such  service 
"  pipes,  any  owner  or  occupier  is  entitled  to  open  or  break 
"  up  so  much  of  the  pavement  of  any  street  as  shall  be 
"  between  the  pipes  of  the  company  and  his  house,  build- 
same  premises,  tendering  to  the  with,  their  main  pipes ;  Sheffield 
company  the  current  quarter's  rate,  Waterworks  Co.  v.  Wilkinson,  4  C. 
and  the  estimated  expense  of  re-  P.  D.  411.  See,  too,  Furnell  v. 
storing  the  communication,  but  the  Wolverhampton  Neiv  Watencorks  Co. , 
company  refused  to  supply  the  10  C.  B.,  N.  S.  576  ;  Wcnle  v.  W. 
water  until  the  arrears  due  from  Middlesex  Wateneorhs  Co.,  1  J.  & 
the  former  tenant  were  paid.  A  W.  358 ;  West  Middlesex  Water- 
magistrate  haTing  convicted  the  works  Co.  v.  Suerkrop,  4  C.  &  P. 
company  imder  sect.  43  of  the  Act  87;  Cardiff  (Mayor  of)  v.  Cardiff 
for  such  refusal,  it  was  held  that,  Waterworks  Co.,  5  Jur.,  N.  S.  953; 
although  the  company  were  not  Bateman  v.  Ashton-under-Lyne,  27 
warranted  in  refusing  to  supply  L.  J.,  Ex.  Ch.  458  ;  3  H.  &]Sr.  323. 
water  to  the  incoming  tenant  until  ^  Sect.  3  of  10  &  11  Vict.  c.  17 

the  arrears  due  to  them  as  aboTe  defines  "  tt'«to--rate "  as  "  any  rent, 
stated  were  paid,  they  could  not  be  "  reward,  or  payment  to  be  made  to 
made  hable  to  the  penalties  im-  "  the  undertakers  for  a  supply  of 
posed  by  sect.  43  until  he  himself  "  water."  See  Sheffield  Waterworks 
had   restored   the  communication       Co.  v.  Wilkinson,  supra. 
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"  ing,  or  premises,  or  any  sewer  or  drain  therein,"  but 
doing  as  little  damage  as  possible.  The  owners  of  all 
dwelling  houses,  or  parts  of  "dwelling  houses,  occupied  as 
separate  tenements,  where  the  annual  value  does  not 
exceed  10/.,  are  liable  to  the  payment  of  the  water  rates, 
instead  of  the  occupiers  thereof.^ 

Parts  of  towns  and  districts  not  supplied  with  water  are 
empowered  to  demand  a  supply  from  companies  under  the 
Act  of  1847,  if  they  comply  with  certain  regulations ;  and 
a  penalty  is  imposed  on  the  company  on  their  neglect  or 
refusal  to  supply.  The  undertakers  are  bound  to  keep  a 
supply  of  water  for  public  purposes,  such  as  fire  plugs, 
cleansing  sewers,  drains,  &c.,  and  for  supplying  public 
pumps.  They  are  also  authorized  to  provide  a  supply  for 
trade  and  other  purposes ;  and  special  regulations  are 
made  for  the  case  where  companies  are  employed  to 
supply  by  meter.  The  Act  of  1847  entitles  them  to  the 
payment  of  water  rates  by  those  requiring  a  supply  of 
water ;  but  it  also  strictly  limits  their  profits.^  By  both 
the  "Water  "Works  Clauses  Acts,  the  waste  of  water  is 
prohibited  by  strict  provisions.  ^  The  undertakers  are 
required  to  keep  a  copy  of  their  special  Act  at  their  office, 
and  to  deposit  another  with  the  clerk  of  the  peace  or 
sherifE  clerk  as  aforesaid,  for  the  inspection  of  all  persons 
interested  therein.' 

'  Michael   &  Will,   pp.    Iviii  et  thus  created  should  from  time  to 

scq.  time  take  measures  to  prevent  the 

'^  It  is  provided,  "  that  the  profits  ooouiTSnce  of  any  iuconTemence  or 

"  to  be  divided  among  the  under-  injury  which   the    effecting   such 

"  takers    in    any  year   shall    not  purpose  may  occasion,  not  only  in 

"  exceed  10  per  cent,  on  the  paid-  the  original  execution  of  theneces- 

"  up  capital,  unless  a  larger  divi-  sary  works,  hut  at  recurring  in- 

"  dend  be  at  any  time  necessary  tervals. 

' '  to  make  up  the  deficiency  of  any  Thus,  where  a  company  inoor- 

"  previous   dividend   which    shall  porated  for  supplying  null-owners 

"  have  fallen  short  of  that  rate  ;"  on  the  Baun  were  empowered  to 

Michael  &  Will,  p.  Ixviii.  make  a  reservoir,  and  to  send  the 

2  Some  of  the  principles  regu-  water,   when    necessary,    down    a 

lating   the   duties  of  water    com-  special  channel,  and  also  to  enter 

panics  may  be  here  conveniently  on  the  lands  of  different  streams, 

noticed.       It   is   a  primary   duty  and  to  scoiu'  the  channels,  it  was 

where  persons  are  by  an  Act   of  held,  that   they   were  responsible 

Parliament  incorporated  for  a  spe-  for  damage  caused  by  an  overflow 

eial    purpose    with    full    powers  arising  from  their  neglecting   to 

for   executing  it,    that    the  body  keep  the  special  channels  scoured. 
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Such  are  a  few  of  the  main  provisions  relating  to 
companies  having  parliamentary  powers.  We  go  on  to 
notice  more  briefly — 

(2)   Companies  having  no  parliamenianj  powers. — Where  Companies 

having  no 


since  they  were  bound  under  the 
Act  to  see  that  the  due  execution 
of  their  works  should  not  be  in- 
jurious to  the  lands  on  the  banks 
of  the  channel ;  Geddis  v.  Bann 
Seservoir,  3  App.  Caa.  430.  See 
ante,  p.  266. 

So,  too,  it  is  incumbent  (under 
the  Waterworks  Clauses  Act,  1847, 
sect.  31)  on  a  water  company  in- 
tending to  break  up  roads  to  com- 
municate beforehand  the  plan  to 
the  road  authority,  and  this  is 
sufficient  to  enable  the  road  au- 
thority to  judge  whether  it  re- 
quires any  modification,  and  it 
rests  with  the  water  company,  in 
case  of  its  disapproval,  to  apply  for 
the  determination  of  two  justices 
before  proceeding  to  commence 
operations ;  !Edge}nore  Highway 
Boards.  Colne  Valley  Water  Co.,  46 
L.  J.,  Ch.  889. 

"With  regard  to  questions  of 
compensation  for  injuries  to  land 
which  may  arise  with  reference  to 
the  Lands  Clauses  Act,  1845,  a 
company  would  appear  to  be  bound 
by  the  terms  of  their  agreement, 
even  though  they  fail  to  carry 
them  out  in  entirety.  On  this 
point  Stone  v.  Corporation  of  Yeovil 
(2  C.  P.  D.  99)  is  instructive. 
There  the  defendants,  a  water 
company,  were  empowered  by  an 
Act  incorporating  the  Lands  and 
"Waterworks  Clauses  Acts  to  take, 
use  and  divert  certain  streams, 
and,  amongst  others,  that  of  the 
plaintiff,  a  mill-owner.  Defen- 
dants gave  plaintiff  notice  of  their 
intention  to  take  all  the  stream, 
but  actually  took  half  only.  To  a 
statement  of  claimby  the  plaintiff  for 
939Z.  permanent  damages  awarded 
to  him  by  a  surveyor  for  the  abstrac- 
tion of  the  whole  stream,  the  defen- 
dants demurred,  on  the  ground  that 
they  had  no  power  to  agree  to  make 
compensation  for  all  the  stream, 
but  only  for  such  damage  as  was 
done  from  time  to  time.     It  was 


held,  however  (affirming  the  de- 
cision in  the  Common  Pleas  Di- 
vision), that  they  had  such  power, 
and  that,  having  given  notice  of 
an  intention  to  purchase  the  whole, 
they  were  bound  to  make  com- 
pensation at  once  for  all  the  interest 
of  the  mill  in  the  stream.  It  was 
further  held  that,  if  the  case  was 
to  be  considered  as  one  of  in- 
juriously affecting  property,  the 
statement  showed  a  good  agree- 
ment by  a  limited  owner  for  per- 
manent injury  under  sects.  9  and 
68.  In  cases  of  disputes  regarding 
the  payment  of  rates,  sect.  68  of 
the  Waterworks  Clauses  Act,  1847, 
provides  that  the  question  of  annual 
value  is  to  be  determined  by  two 
justices. 

This  provision  would  appear  to 
override  anything  to  the  contrary 
in  any  private  Act  incorporating 
it.  .Sect.  46  of  the  New  River 
Act,  which  incorporates  the  Water- 
works Clauses  Act,  enacted  ' '  that 
nothing  in  this  Act,  or  any  Act 
incorporated  therewith,  is  to 
prevent  the  company  from  re- 
covering any  sum  not  exceeding 
50Z.,  due  as  water  rates,  &c.,  by 
an  action  as  provided. ' '  But  it 
was  held  in  TJie  New  Eiver  Co.  v. 
Mather  (L.  E.,  10  C.  P.  442), 
that  where  a  bond  fide  dispute  as  to 
value  arises,  the  company,  before 
they  can  sue,  must  obtain  a  decision 
of  justices. 

Closely  connected  with  the  duty 
incumbent  on  companies  to  prevent 
injury,  noticed  above  {Geddis  v. 
Bann  Sesermir,  3  App.  C.  430),  is 
the  question  of  responsibility  for 
mischief  caused  through  negli- 
gence. 

In  an  action  against  a  water  com- 
pany for  so  managing  their  pipes 
that  they  burst,  and,  water  es- 
caping, injured  the  plaintiff's  pre- 
mises, it  was  shown  that  there  was 
an  extraordinary  frost,  and  that 
the  turncock   had    examined   the 
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parliamentaiy  such  bodies  undertake  to  supply  water  it  is  to  be  noted 
poweih.  ^j^^^  ^j^gy  -^^^  ^-^^^  pipes  in  streets  and  public  ways  at 


plug,  and  packed  it  with,  straw  and 
ice  on  the  29th  November  :  it  waa 
doubtful,  however,  whether  he  had 
looked  at  it  after.  It  burst  on  the 
29th  December.  Held,  that  there 
was  some  evidence  of  negligence  to 
go  to  the  jury  ;  Steggles  v.  Kae 
River  Co.,  13  W.  E.  413. 

In  Harrison  v.  South  Western  Rail. 
Co.  (10  Jiu-.,  N.  S.  992)  the  defen- 
dants were  charged  with  the  duty 
of  repairing  a  drain,  the  outlet 
of  wMoh  was  iu  a,  channel  under 
the  management  of  commissioners 
bound  to  keep  it  clear,  and  of 
certain  dimensions.  Owing  to  an 
extraordinary  rainfall,  the  drain 
burst,  and  it  was  held  that  de- 
fendants were  liable,  although  there 
was  an  obligation  on  others  which 
they  did  not  perform ;  Pollock, 
C.  B.,  observing,  inter  alia.,  that 
' '  there  was  nothing  in  the  matter 
*'  of  so  extraordinary  a  character 
"  as  that  the  defendants  were  not 
"  bound  to  anticipate  it.  The 
"  storm,  though  unusual  and 
' '  extraordinary  in  a  sense,  yet  as 
"  happening  once  a  year,  or  in  a 
"  few  years,  was  not  unusual. 
"  This  is  not  a  case  of  a  sudden 
"wrong  done  by  others  in  stop- 
"  ping  the  outlet.  It  is  a  per- 
*'  manent  long-continuing  state  of 
"  things  which  it  was  the  duty  of 
"  defendants  to  guard  against." 

In  order  to  meet  the  charge  of 
negligence,  a  plea  must  be  express 
and  not  too  general.  Thus  where 
damages  were  claimed  by  a  plain- 
tiff from  the  East  London  Water- 
works Company  for  neglect  in 
supplying  him  with  water,  they 
being  bound,  under  sect.  79  of 
their  Act,  to  supply  water  by 
measure  at  the  request  of  owners 
of  premises  for  purposes  other  than 
those  in  respect  of  which  rates  were 
paid,  it  was  pleaded  by  the  com- 
pany: 

1st.  That  the  fire-plug  in  the 
main  pipe  was  open  to  put  out  a 
fire. 

2nd.  That  they  were  prevented 
by  an  unavoidable  accident. 


It  was  held  on  demurrer  that 
the  first  plea  was  a  good  answer, 
but  the  second  was  bad,  as  too 
general ;  Campbell  v.  Mast  London 
JFatertoorks,  26  L.  T.,  N.  S.  475. 

Where,  however,  a  water  com- 
pany have  observed  the  directions 
in  their  Act  of  Parliament  in  laying 
down  their  pipes,  they  are  not 
liable  for  an  escape  of  water  not 
caused  by  their  own  negligence, 
and  the  fact  that  their  precautions 
were  not  sufficient  in  an  exceptional 
circumstance  (as,  for  instance,  a 
winter  of  extreme  cold,  such  aa^  no 
man  could  have  foreseen),  will  not 
render  them  so ;  Bltjth  v.  Birming- 
ham Water  Co.,  11  Ex.  781.  As  to 
vis  major,  see  ante,  p.  138  et  seq. 

Again,  no  action  at  common  law 
lies  against  the  owner  of  land  by  a 
person  who  has  strayed  from  the 
public  highway,  and  fallen  into  a 
reservoir  or  any  excavation  near  to 
but  not  substantially  adjoining  it ; 
Sardeastle  v.  South  York  Rail.  Co., 
4  H.  &  N.  67. 

A  company  claiming  a  statutory 
power  to  take  land  compulsorily  is 
bound  to  prove  distinctly  from  the 
Act  of  Parliament  the  existence  of 
the  power,  and  where  there  is  a. 
doubt,  the  landowner  is  to  have  the 
benefit  of  it.  When,  as  is  often 
the  case,  a  special  Act  incorporates 
a  general  Act,  it  is  to  the  special 
Act  that  reference  must  be  made 
in  order  to  ascertain  the  contract 
between  the  land- owner  and  the 
company.  A  water  company  in- 
corporated by  a  special  Act  incor- 
porating theLands  and  Waterworks 
Clauses  Acts  deposited  plans  show- 
ing their  intention  to  make  a  tun- 
nel through  the  plaintiff's  land 
forty-five  feet  below  the  surface. 
They  also  claimed  to  hold  the  land 
permanently  for  other  purposes, 
namely,  to  erect  steam  engines  and 
sink  wells.  Held,  per  Lord  West- 
bm-y,  L.  C,  they  were  not  entitled 
to  do  so  ;  Simpson  v.  South  Stafford- 
shire U'aterworJes,  11  Jur.,  N.  S. 
453;  34  L.  J.,  Ch.  380. 

It  may   be  convenient   to   note 
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their  peril,  being  liable  to  an  indictment  or  action  for 
damages,  joined  witb  a  claim  for  an  injunction  at  the 
instance  of  any  individual  whenever  they  break  up  or 
obstruct  a  highway.  They  have  also  no  power  to  acquire 
lands  and  water,  or  to  levy  tolls  or  charge  rates  or  rents, 
save  by  agreement.^ 

Both  projected  companies  and  those  already  existing^ 
can,  however,  by  means  of  The  Gas  and  Water  Facilities 
Act,  1870  (33  (^  34  Vict.  c.  70),^  obtain  certain  powers  for 
supplying  water. 

Sect.  3  provides  that  the  Act  may  apply  where  powers  are 
required  "  to  construct  or  to  maintain  and  continue  water- 
"  works  and  works  connected  therewith,  or  to  supply 
"  water  in  any  district  within  which  there  is  not  an 
"  existing  company,  corporation,  body  of  commissioners, 
"  or  person  empowered  by  Act  of  Parliament  to  construct 
"  such  works  and  to  supply  water  "  (sub-sect.  2).  Ey  sub- 
sect.  3  additional  capital  can  be  raised  for  any  of  these 
ptirposes,  and  under  sub-sect.  4,  "  two  or  more  companies 
"  or  persons  duly  authorized  to  supply  gas  or  water  in 
"  any  district,  or  in  adjoining  districts,"  may  "  enter  into 
"  agreements  jointly  to  furnish  such  supply,  or  to  amal- 
"  gamate  their  undertakings."     Lastly,  by  sub-sect.    5, 

here    tliat    the    principle    that    a.  and  sold  the  surplus ;    Halifax  v. 

grantor  knowing  the  purposes  for  Soothill,  31  L.  T.,  N.  S.  6. 

which  his  conveyance  is  accepted  It  has  been  decided  that  a  water 

cannot  derogate  therefrom,  applies  company   has   no    claim   to   com- 

to   a   compulsory  sale   by  Act   of  pensation  for  interest  in  land  under 

]?arliament ;    but  that  such   prin-  sect.  68  of  the  Lands  Clauses  Act, 

ciple   does   not  apply  to  an  acci-  1845,  because  their  pipes  are  laid 

dental  state  of  circumstances,  such  under   such  laud  ;   New  Miver    Co. 

as  the  flooded  state  of  a  mine  at  v.  Midland  Sail.  Co.,  36  L.  T.,  N. 

the  time  of   the   conveyances ;  N.  S.  539.     See,  too,  jrard  v.  Wolver- 

E.  Rail.  Co.  V.  Elliot,  6  Jur.,  N.  S.  hampton  tVaterworJes  Co.,  41  L.  J., 

817  ;  10  H.  L.  Cas.  333.  Ch.    308  ;     Clowes    v.    Staffordshire 

It   would   appear  that  a  water  Potteries  Wateriiorks  Co.  27  L.  T., 

company  has  no  right  to  interfere  N.  S.  521. 

with  the  sale  of  water  for  a  profit  so  ^  Michael  &  WlII,  p.  Ivi. 

supplied  by  them  to  a  township,  "  "  An  Act  to  facilitate  in  certain 

where  the  agreement  merely  stated  "  cases  the  obtaining  of  powers  for 

that  the   company  should   supply  ' '  the    construction    of     Gas    and 

not  more  than  75,000  gallons,  nor  "  Waterworks,  and  for  the  supply 

less  than  25,000,  and  the  township  "  of  Gas  and  Water." 
took    more   than    25,000    gallons. 
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"  two  or  more  companies  or  persons  supplying  gas  or 
"  water  in  any  district,  or  in  adjoining  districts,"  can  be 
authorized  "  to  manufacture  gas  or  to  supply  water,  and  to 
"  enter  into  agreements  jointly  to  furnish  such  supply  and 
"  to  amalgamate  their  undertakings."  "  Such  purposes, 
"  or  any  one  or  more  of  them,  as  the  case  may  be,  shall,  for 
"  the  purposes  of  this  Act,  be  deemed  to  be  iacluded  in  the 
"  term  '  gas  undertaking,'  or  '  water  undertaking,'  ac- 
"  cording  as  the  same  relate  to  the  supply  of  gas  or  water; 
"  provided  that  any  gas  or  water  company  empowered  as 
"  aforesaid  may  apply  for  and  avail  themselves  of  the  facili- 
"  ties  of  this  Act  within  their  own  districts  respectively." 

Provisional  orders  (to  be  subsequently  confirmed  by 
Parliament  (sect.  9) )  can  be  obtained  in  any  district  by 
any  company,  association,  or  person  for  carrying  out  the 
above  purposes  (sect.  4),  the  Board  of  Trade  being  em- 
powered to  consider  any  application  or  objection  thereto 
(sect.  6),  and  if  it  be  deemed  expedient  to  make  the 
provisional  order.  The  Waterworks  Clauses  Acts,  1847 
and  1863,  and  the  Lands  Clauses  Consolidation  Acts  of 
1845  and  1860,  are,  by  sect.  10,^  to  be  incorporated  with 
such  provisional  order,  save  where  varied  thereby. 

This  enactment  was  amended  by  36  Sf  37  Vict.  c.  89 
{The  Gas  and  Waterworks  Facilities  Act,  1870,  Amendment 
Act,  1873),^  by  sect  12  of  which  the  Board  of  Trade  may 
amend   and   extend   or  vary  provisional   orders,  and  by 
sect.  15  of  which  the  Act  is  not  to  extend  to  the  metro- 
polis as  defined  by  The  Metropolis  Management  Act,  1855. 
It  remains  to  notice  a  few  points  respecting — 
Local  autho-        (3)  Local  authorities  empoicered  to  siqjpli/  water. — 10  8f  11 
kig^watei?^'    Vict.  c.  34  {The  Towns  Improvement  Clauses  Act,  1847)' 

f,_  34_              '        '  Cf.  sect.  1  of  33  &  34  Vict.  c.  undertaking. 

70.  Sect.  10  excepts,  so  far  as  re-  ^  "An  Act  to  amend  the  pro- 
gardstheincorporationof theLands  "visions  of  the  Gas  and  "Water- 
Clauses  Consolidation  Acts,  the  "  works  Facilities  Act,  1870." 
provisions  (I)  with  respect  to  tlie  '  "  An  Act  for  consolidating  in 
purchase  and  taking  of  lands,  other-  ' '  one  Act  certain  previous  usually 
wise  than  by  agreement ;  and  (2)  "  contained  in  Acts  for  paving, 
with  re.-ipect  to  the  entry  upon  ' '  draining,  cleansing,  lighting,  and 
lands    by    the    promoters   of    the  "  improving  towns." 
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made  some  provision  in  this  respect  (sects.  121—124),  and 

incorporated  The  Lands   Clauses   Consolidation  Act,  1845 

(sect.  19).     It  was,  however,  superseded  as  regards  water 

by  11  ^  12  Vict.  c.  63  {The  Public  Sealth  Act,  1848),  ii&i2Vict. 

under  which  local    authorities  were    empowered    under  "'  ^^' 

certain   circumstances    and    conditions    to    supply    their 

districts  with  a  proper  and  sufficient  supply  of  water  for 

the  purposes  of  the  Act,  and   might,  for  that  purpose, 

contract  from  time  to  time  with  any  person  whomsoever, 

or  purchase,  take  on  lease,  hire,  construct,  lay  down  and 

maintain  such  waterworks,  and  do  and  execute  all  such 

works,  matters  and  things  as  may  he  necessary  for  those 

purposes  (sects.    75 — 80).     Local  authorities  might,   by 

agreement,  purchase  land,  and  the  Act  incorporated  The 

Lands  Clauses  Consolidation  Act,  1845  (sect.  48),  excepting 

such  enactments  as  related  to  the  purchase  and  taking  of 

lands  otherwise  than  by  agreement.^ 

These  powers  were  supplemented  by  21  8f  22  Vict.  c.  98  21  &  22 
{The  Local  Government  Act  of  1858),^  which  (by  sect.  75) 
incorporated  the  whole  of  the  Lands  Clauses  Consolidation 
Act,  except  the  provisions  relating  to  access  to  the  special 
Act ;  and  provided  the  machinery  for  enabling  local 
authorities  to  put  in  force  the  powers  of  that  Act,  as 
regards  the  compulsory  acquiring  of  land,  by  obtaining  a 
provisional  order,  to  be  afterwards  confirmed  by  Parlia- 
ment. This  Act  was  further  amended  by  24  8f  25  Vict.  c.  61. 

The  Sanitary  Acts  of  1866  and  1874  ^  extended  to  sewer  29  &  30 
authorities  the  powers  given  to  local  boards ;   the  latter  37  ^  33     ' 
statute  incorporating  the  powers  of  the  Lands  Clauses  Act,  ^i'=*-  "•  89. 
and  authorizing  sanitary  authorities  to  purchase,  either 
within  or  without  their  districts,  any  land  covered  with 

'  Cf .  Michael  &  Will,  p.  Ixviii.  amended  by  the  Local  Government 

-  "  An  Act  to  amend  the  Public  Act,   1858,  Amendment  Act,   1861 

"  Health  Act,  1848,  and  to  make  (24  &  25  Vict.  c.  61). 

"  further  provisions  for  the  local  '  29   &  30  Vict.  c.  90,  Sanitary 

"  government  of  towns  and  popu-  Act,   1866   (as.    11 — 13) ;   37    &    38 

"  lous  places. "    Sects.  51 — 53  deal  Vict.    c.    89,    the    Sanitary    Law 

specially  with  water.    The  Act  was  Amendment  Act,  1874. 
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water,  or  any  water,  or  right  to  take  or  convey  water  ^ 
(sects.  31—33). 
38&39^_  The  Public  Health  Act,  1875  (38  Sf  39  Vict.  c.  55), 

repeals  aU  the  statutes  noticed  above,  consolidating,  and,  in 
some  respects  amending,  the  law.^ 

By  sect.  51,  urban  authorities  may  provide  their  district 
or  any  part  thereof,  and  any  rural  authorities  may  provide 
their  districts  or  any  contributory  place  therein,  or  any 
part  of  such  place,  with  "  a  supply  of  water  proper  and 
"  convenient  for  public  and  private  purposes,"  and  for 
those  purposes  or  any  of  them  may — 

(1)  Construct  and  maintain  waterworks,  dig  wells,  and 
do  all  other  necessary  acts ; 

(2)  Take  on  lease  or  hire  any  waterworks,  and,  with 
the  sanction  of  the  local  government  board,  purchase  any 
waterworks  or  any  water  or  right  to  take  or  convey  water 
either  within  or  without  their  district,  and  any  rights, 
powers,  and  privileges  of  any  water  company ;  and 

(3)  Contract  with  any  person  for  a  supply  of  water.^ 
Local  authorities  are  given  full  powers  (sects.  175 — 181) 

to  purchase  lands  and  easements  by  agreement,  for  the 
purposes  of  the  Act,  either  within  or  without  their 
districts,  but  must  obtain  a  provisional  order  for  the 
purpose  (sect.  176),  unless  they  have  acquired  by  agree- 


1  But  the  compulsory  powers  of  give  ■written  notice  to  any  such 
purchase  contained  in  the  said  water  company,  within  "whose  limits 
Lands  Clauses  Act  shall  not  be  of  supply  they  are  desirous  to 
exercised,  except  in  pursuance  of  supply  water,  before  beginning  to 
a  provisional  order  of  the  Local  construct ;  and  so  long  as  any  corn- 
Government  Board  (sect.  33) .  pany  are  able  and  wiUmg  to  supply 

2  Michael  &  Will,  pp.  Ixxiv —  water,  proper  and  sufficient  for  all 
Ixxxiii.  reasonable  purposes  for  which  it  is 

2  Their    powers    are,    however,  requii-ed  by  the  local  authority,  it ' 

limited  in  that  where  there  exists  is  not  lawful  for  the  latter  to  con- 

a  water   company   empowered  by  struct  any  waterworks  within  such 

Act  of  Parliament,   or   any   order  limits  (sect.  52).     Differences  as  to 

confirmed  by  Parliament,  to  supply  being   able  and  willing  to  supply 

water  within  the   district   of   the  to  be   settled  by  arbitration ;    see 

local  authority,  and  exercising  such  sects.    52  and  179 — 181;    and   cf. 

powers  within  the  limits  of  their  sects.  53,54,  for  provisos  asto  notice. 


special  Act,  local  authorities  must 
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ment  the  necessary  lands  and  easements  for  their  water- 
works ;  and  in  order  to  do  this  they  must  publish  the  same 
notices  by  advertisement  in  the  local  papers,  and  serve  the 
same  notices  on  owners,  lessees,  and  occupiers,  as  if  they 
were  proceeding  for  an  Act  of  ParHament  (sect.  176)  .^ 
Water  companies  are  empowered  to  contract  to  supply 
water,  or  lease  their  waterworks  to  any  local  authority,  or 
to  sell  and  transfer  to  such  authority  on  such  terms  as 
may  be  agreed  on  all  the  rights,  powers,  privileges,  and  all 
or  any  of  the  waterworks,  premises,  and  other  property  of 
the  company,  but  subject  to  all  liabilities  to  which  the 
same  are  subject  at  the  time  of  such  purchase.  The  duty 
of  providing  a  pure  and  wholesome  supply  of  water  is 
imposed  on  local  authorities  (sects.  55,  176),  and  they 
have  now  all  the  powers  of  The  Waterworks  Clauses  Act, 
1863,  and  many  of  those  of  The  Waterworks  Clauses  Act, 
1847, — such,  for  instance,  as  those  relating  to  the  breaking 
up  of  streets  for  the  purpose  of  laying  pipes,  the  laying 
of  communication  pipes,  and  the  waste  and  misuse  of 
water  and  recovery  of  water  rates.^ 


'  Sect,  i  defines  "lands'"  as 
"  messuages,  buildings,  lands, 
"  easements,  and  hereditaments  of 
"  any  tenure  ;"  but  as  this  defini- 
tion does  not  include  water  rights, 
local  authorities  must  obtain  a 
private  Act,  and  not  a  pro"visional 
order,  where  their  intended  water- 
works involve  the  abstraction  of 
water  from  rivers,  streams,  &c. ; 
sect.  176  ;  see  Michael  &  Will,  pp. 
Ixxvii,  444. 

^  The  following  provisions  are 
noteworthy  : — They  may  supply 
water  by  measure  (sect.  58),  and 
supply  baths  and  washhouses  (sect. 
65).  The  duty  is  imposed  on  them  of 
supplying  fire-plugs  (sect.  66) ,  and 
watering  streets  (sect.  148).  Sect. 
64  vests  in  them  all  existing  public 
cisterns,  pumps,  wells,  &c.,  and 
places  them  under  their  control; 
and  sect.  61  empowers  local  autho- 
rities to  supply  water  to  the  dis- 
tricts of  other  authorities.    See  also 


sects.  68 — 70,  as  to  provisions  for 
the  protection  of  water  ;  sects.  270 
and  279,  as  to  the  formation  of 
united  districts  for  water  supply  ; 
and  sects.  229,  277,  as  to  special 
drainage  districts,  for  the  purpose 
of  charging  thereon  exclusively  the 
expense  of  works ;  cf.  Michael  & 
Will,  pp.  Ixxv — Ixxxviii. 

By  sect.  52,  it  is  required  that 
a  water  company,  contracting  to 
supply  a  district,  must  be  both 
' '  able  and  willing ; ' '  and  such  com- 
pany must  be  able  therefore  to 
show  not  only  that  it  has  the  ne- 
cessary powers,  but  also  that  it 
can  furnish  the  requisite  supply  of 
water.  Where  there  were  two  com- 
panies, one  of  which  had  powers, 
but  no  water,  and  the  other  water, 
but  no  powers,  and  the  first  com- 
pany sold  its  plant,  &c.  to  the 
other,  several  members  of  which 
bought  all  the  shares  in  the  first, 
with  the  view  of  exercising  all  its 
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Other  enact- 
ments. 

14&15 
Vict.  u.  34. 


35  &36 

Vict.  c.  91. 


38&39 
Vict.  c.  86. 


40  &41 
Vict.  c.  31. 


Eateability. 


The  above  brief  sketch  of  the  statutes  dealing  with 
water  supply  may  be  fitly  concluded  by  a  mention  of  the 
following  enactments  which  are  connected  with  the  subject. 

14  (^  15  Vicf.  c.  34  {The  Labouring  Classes  Lodging 
Hoitses  Act,  1851)  authorizes  water  companies  and  com- 
missioners or  trustees  of  waterworks  or  other  persons 
having  the  management  thereof,  to  supply  in  their  dis- 
cretion water  to  lodging  houses  established  under  the 
Act,  "  either  without  charge,  or  on  such  other  favourable 
"  terms  as  they  shall  think  fit."^ 

35  8f  36  Vict.  c.  91  [The  Municipal  Corporations  {Borough 
Funds)  Act,  1872)  provides  for  the  manner  in  which  local 
authorities  must  proceed  in  order  to  oppose  or  promote  any 
bill  in  Parliament.^ 

38  1^  39  Vict.  c.  86  {The  Conspiracy  and  Protection  of 
Property  Act,  1875)  is  noteworthy  as  containing  provisions 
to  protect  local  authorities  and  communities  from  ma- 
licious breaches  of  contract  in  connection  with  water 
supply.' 

The  Limited  Owners'  Reservoirs  and  Water  Supply  Further 
Facilities  Act,  1877  (40  8f  41  Vict.  c.  31),  enables  landowners 
of  limited  interests  to  construct  waterworks  and  charge  their 
estates  with  sums  expended  by  them  thereon,  as  well  as  to 
charge  their  estates  with  sums  subscribed  by  them  for  the 
construction  of  waterworks  by  a  water  company,  on  the 
same  conditions  and  terms  as  those  on  which  they  can  now 
charge  them  with  subscriptions  for  the  construction  of 
railways  and  navigable  canals  under  The  Improvement  of 
Land  Act,  1864,  sects.  6,  7,  8,  &c.* 

The  rateability  of  water  companies  will  be  treated  of  in 
a  subsequent  chapter." 


powers,  it  was  held  that  such 
powers  could  not  be  so  delegated ; 
Michmond  and  Southioark  Water- 
worJcs  Co.  T.  Jtichmond  Vestry,  3  Ch. 
D.  82. 

'  Michael  &  Will,  p.  Ixvi. 

'^  lb.  p.  Ixxxiv. 


'  lb.  p.  Ixxxiii.  "  An  Act  for 
"  amending  the  Law  relating  to 
' '  Conspiracy  and  to  the  Protection 
"  of  Property,  and  for  other  pur- 
"  poses;"  sects.  4,  5, 14,  15,  18,  19. 

*  27  &  28  Vict.  c.  114. 

^  ?>ee  post,  Chap.  IX. 
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III.  Bocks. 

Docks  1  usually  consist  of  a  series  of  basins  connected  by  Definition, 
locks,  together  with  quays,  wharves,  and  warehouses,  and 
are  used  for  the'  convenience  of  unloading  cargoes  from 
vessels,  as  well  as  for  refitting  and  repairing  ships  that 
have  sustained  damage  during  a  voyage. 

Though  they  are  always  erected  in  connection  with  some  Ownership  of. 
port  or  harbour,  they  are  quite  distinct  therefrom;  the 
property  in  a  port,  and  that  in  the  docks  situated  within 
the  town,  which  is  the  head  of  the  port,  being  frequently 
in  different  persons,  as  is  the  case  both  in  the  Liverpool 
and  the  London  Docks.^ 

They  may  be  in  the  hands  either  of  trustees  for  the 
public  benefit,'  or  of  a  company  of  adventurers ;  ■*  but  in 
each  case  they  are  usually  established  under  a  special  Act 
of  Parliament,  by  which  the  rights  and  duties  of  the  pro- 
prietors are  defined;  and  when  that  is  the  case,  they  can- 
not be  exceeded.^  When  the  Act  is  silent  on  this  point, 
the  public  have  a  right  to  enjoy  the  privilege  of  using  the 
docks  upon  "reasonable  terms,"  and  the  owner  cannot 
impose  what  tolls  or  duties  he  pleases  on  them.^ 

The  number  of  special  Acts  relative  to  docks  led  to  the 
passing  of  The  Harbours,  Bocks,  and  Piers  Clauses  Act, 
1847  (10  1^  11  Vict.  c.  27),  the  preamble  of  which  recites 
that,  "  it  is  expedient  to  comprise  in  one  Act  sundry  pro- 
"  visions  usually  contained  in  Acts  of  Parliament  autho- 
"  rizing  the  construction  or  improvement  of  harbours, 
"  docks,  and  piers,  and  that,  as  well  for  avoiding  the  neces- 
"  sity  of  repeating  such  provisions  in  each  of  the  several 
"  Acts  relating  to  such  undertakings,  as  for  ensuring  a 
"  greater  uniformity  in  the  provisions  themselves  "  (s.  1.) 

^  As    to    docks,    see    also    ante,  Eailw.  Cas.  599. 

Chap.  I.  p.  43.  *  Gimning  on  Tolls,  p.  123. 

2  aunning  on  Tolls,  p.  129.  «  Allnut  v.  Inglis,  12  East,  527  ; 

3  Mersey  Bocks  v.  Gibbs,  L.  E,.,  1  and  see  Gimniug,  p.  123.  For  the 
H.  L.  90.  subject    of    dock    dues,    see   post, 

*  Meg.  V.  Bristol  Dock  Company,  2       Chap.  IX. 
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By  this  statute,  which  is  framed  on  the  model  of  the 
Lands  Clauses  and  Waterworks  Clauses  Consolidation 
Acts,  various  provisions  usually  contained  in  Acts  creating 
dock  companies  are  consolidated,  and  it  extends  to  such 
"  harbours,  docks,  and  piers  as  shall  be  authorized  by  Acts 
"  hereafter  to  be  passed,  which  shall  declare  that  this  Act 
"shall  be  incorporated  therewith"  (sect.  1);  the  term 
"  the  undertakers"  being  defined  by  sect.  2  to  mean  "any 
"  person  authorized  by  a  special  Act  to  construct  any 
"  harbour,  dock,  or  pier."^ 

It  is,  however,  to  the  special  Act  that  reference  must  be 
made,  to  ascertain  the  rights  of  the  dock  proprietors ;  that 
Act  constituting  the  form  of  contract  between  them  and 
the  public,  and  being  regarded  in  the  light  of  a  bargain, 
any  ambiguity  in  its  terms  will  be  construed  as  against  the 
undertakers  and  in  favour  of  the  public.^ 

By  Act  of  Parliament,  the  Hull  Dock  Company  were 
authorized  to  make  a  dock,  &c.,  and  all  goods  which  should 
be  landed  or  discharged  upon  any  of  the  quays,  &c.  should 
be  liable  to  pay  the  like  rates  of  wharfage  as  were  usually 
taken  for  goods,  &c.  loaded  or  discharged  on  quays  in  the 
port  of  London.  It  was  held,  that  as  the  premises  were 
only  vested  in  the  company  for  the  purposes  of  the  Act, 
they  had  no  common  law  right  to  compensation  for  the  use 
of  them,  and  that  the  statute  did  not  give  them  any  right 
to  claim  wharfage  for  goods  shipped  off  from  their  quays ; 
Lord  Tenterden,  C.  J.,  saying,  "  The  plaintiffs  cannot 
"  claim  anything  that  is  not  distinctly  given."' 
Liability  of  The  principle  on  which  a  private  person  or  a  company 

panies.  is  liable  for  damages  occasioned  by  the  neglect  of  servants, 

applies  to   a  corporation  which   has  been   entrusted  by 

'  For  other  general  statutes  re-  B.  &  Ad.   793  ;  JBlakemore  v.  Gla- 

lating  to  docks,  see  aide,  Chap.  I.  morganshire  Canal,  1  M.  &  K.  162, 

p.  44  ;  and  pos<,  Chap.  VII.  169  ;  and  Lord  Brougham's  judg- 

-  IIuU  Doclc  Co.  V.  La  Marc/ie,  8  meut  in   Stockton    and   SarUngton 

B.  &  C.  51.  See  too  Leeds  and  liailwag  v.  Sarrett,  11  C.  &F.  590  ; 
Lim-pool  Canal  v.  Hustler,  1  B.  &  8  Soott,  N.  R.  641. 

C.  424  ;  Lord  Tenterden's  remarks  '*  Lining ston-on- Hull  Sock  Co.  v. 
in  Stourbridge   Canal  v.    IVhceli/,  2       Ja  Marehc,  S  B.  &  C.  42. 
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statute  to  perforin  certain  works  (as,  for  instance,  to  erect 
and  manage  docks),  and  to  receive  tolls  for  the  use  of  the 
works;  although  these  tolls,  unlike  tolls  received  by  a 
private  person,  are  not  applicable  to  the  use  of  individual 
members  of  the  corporation,  or  to  that  of  the  corporation 
generally,  but  are  devoted  to  the  maintenance  of  the  works, 
and,  ii;  case  of  any  surplus  existing,  the  tolls  are  them- 
selves to  be  diminished.  If  knowledge  of  the  existence 
of  a  cause  of  mischief  makes  persons  responsible  for  an 
injury,  they  will  be  equally  responsible  when,  by  their 
culpable  negligence,  its  existence  is  not  known  by  them.'^ 

On  these  principles,  dock  trustees  were  held  liable  to 
the  owners  of  ships  in  actions  for  damages  caused  to  them 
by  negligently  managing  a  harbour  under  their  control.^ 

In  the  case  of  Coe  v.  Wise,^  it  was  held,  on  this  principle, 
that  commissioners,  authorized  by  Act  of  Parliament  to 
make  and  maintain  a  sluice,  which  burst  owing  to  the 
negligence  of  their  servants,  were  not  exempt  from  liability, 
by  reason  of  their  being  commissioners  for  public  purposes; 
and  the  duty  being  imposed  on  them  to  maintain  the 
sluice,  they  were  liable  for  damage  caused  by  negligent 
performance  of  that  duty  of  their  servants. 

When  the  Bristol  Dock  Company  were  authorized  to 
make  a  new  coitrse  for  the  river  Avon,  of  equal  depth  and 
breadth  at  the  bottom,  and  of  equal  inclination  at  the 
sides  as  the  old  course,  it  was  held,  that  a  duty  was  thereby 
cast  on  them  generally  to  repair  the  banks  of  the  new 
channel,  and  that  a  mandamus  would  lie  to  compel  them, 
though  they  might  also  be  liable  to  indictment.  A  return, 
that  they  were  not  liable  to  repair,  and  that,  as  near  as 
circumstances  permitted,  they  had  maintained  the  new 
channel  of  equal  depth,  breadth,  and  inclination,  was, 
therefore,  held  not  sufficient.* 

1  Mersey  Sock  Trustees  v.  Gihbs,       Mersey  Boeh  Co.  v.  G'Ms,  L.  E.,  1 
L.  R.,  1  H.  L.  90  ;  11  H.  L.  Cas.       H.  L.  90. 

686  ;   12  Jur.,  N.  S.  571.  *  Sey.v. Bristol  Dock  Co.,1  Railw. 

2  lb.  Cas.  699. 

3  L.  R.,  1  Q.  B.  711,  foUowing 
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The  same  company,  being  authorized  as  above,  were 
also  required  by  their  Act  to  compensate  persons  interested 
in  lands  injured.  They  purchased  certain  lands  and  closes, 
and  sold  parts  in  lots — a  strip  of  land  being  left  for  a 
public  road  between  the  new  channel  and  the  lots.  A 
portion  of  the  road  was  washed  away,  and  the  owners  of 
houses  built  on  the  said  lots  applied  to  the  company  to 
repair  the  bank,  but  they  refused.  On  application  by  the 
corporation  of  Bristol,  who  were  conservators  of  the  river, 
and  on  athdavit  stating  these  facts,  and  also  stating  appre- 
hension of  injury  to  the  navigation,  though  no  actual  in- 
jury, it  was  held  that  a  mandamus  should  issue  to  compel 
the  defendants  to  repair.^ 

Their  Act  of  Parliament  directed  the  Bristol  Dock  Com- 
pany to  make  a  common  sewer  in  a  certain  direction,  &c., 
and  to  alter  other  sewers,  so  as  to  discharge  considerably 
below  the  surface  of  the  water  of  their  floating  harbour, 
and  to  make  such  other  alterations,  &c.  in  the  sewers  as 
might  be  deemed  necessary  in  consequence  of  the  floating 
of  the  said  harbour.  The  company  altered  certain  sewers, 
so  as  to  discharge  them  considerably  under  the  surface, 
but  the  sewage  became  a  nuisance.  It  was  held  that, 
under  the  latter  part  of  the  above  clause,  they  were  re- 
quired to  make  a  new  sewer,  if  necessary  to  remove  the 
nuisance,  the  mode  of  remedying  the  evil  being  left  to 
their  discretion  by  the  Act.^ 

On  the  other  hand,  dock  companies,  acting  strictly  in 
accordance  with  the  terms  of  their  statutes,  will  not  be 
held  liable  to  make  compensation,  even  where  such  lawful 
acts  prove  indirectly  injurious  to  the  rights  of  others. 

The  London  Dock  Company  were  empowered  to  make 
a  new  entrance  to  their  dock,  and  to  take  down  houses  and 
stoppages.  Every  person  having  an  estate  or  interest,  not 
less  than  a  tenancy  from  year  to  year,  who  should  be 
injured  in  his  said  estate  or  interest  by  the  making  of  any 

'  Reg.   V.    Bristol  Bock    Co.,    11  '^  Rex  v.  Bristol  Doclc  Co.,  &"&   & 

Eailw.  Cas.  542.  C.  181. 
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such  cut,  sluice,  iDridge,  road,  or  other  work,  was  to  be 
compensated.  The  company  pulled  down  certain  houses 
and  made  a  cut  which  intercepted  several  thoroughfares, 
and  the  tenants  of  a  neighbouring  public-house  demanded 
compensation  for  the  loss  of  custom — not  for  loss  of  value 
as  a  private  house.  It  was  held  that  they  were  not  en- 
titled to  such  compensation.  Lord  Denman,  C.  J.,  saying, 
"  It  is  the  necessary  consequence  of  the  lawful  act  done  by 
"  the  company."^ 

By  a  section  of  a  statute  empowering  commissioners  to 
maintain  a  sluice,  any  person  who,  after  the  commissioners 
or  any  person  authorized  by  them  had  begun  to  carry 
the  statute  into  execution,  should  sustain  any  injury 
thereby,  was  to  be  compensated,  and  the  damage  or  injury 
was  to  be  ascertained  before  a  jury  before  the  sheriff. 
The  sluice  having  burst  and  injured  the  property  of  the 
plaintiff,  it  was  held,  that  the  section  only  applied  to 
damage  resulting  from  acts  authorized  by  the  statute ;  but, 
if  not,  yet  as  the  cause  of  action  was  for  an  omission  or 
non-feasance,  it  was  not  within  the  subject  of  compensa- 
tion.^ 

'  Jlexv.  London  Dock  Co.,  5  A.  &  '  Coe  v.    TTise,  L.  R.,  1  Q.  B. 

E.  163.  711. 
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CHAPTEE  YI. 
OP  FISHERY. 


Definition  of 
right  of   , 
fishing. 


The  various  Rights  of  Fishery. 

The  right  of  fishing  is  a  right  which  may  exist  either  in 
connexion  with  or  independent  of  the  ownership  of  the 
soil  over  which  water  flows.  When  this  right  is  connected 
with  the  ownership  of  the  soil,  it  is  a  right  of  property, 
one  of  the  profits  of  the  land,  and  has  been  called  a  terri- 
torial fishery}  When  it  is  independent  of  the  ownership 
of  the  soil,  it  is  either  a  common  right — like  the  public 
right  of  fishery  in  the  sea  and  tidal  waters — or  it  is  a 
profit  or  easement  over  the  soil  of  another,  founded  on 
grant  or  prescription  from  the  owner  of  the  soil,  or  from 
the  Crown  as  owner  of  the  bed  of  tidal  waters. 

When  unconnected  with  the  ownership  of  the  soil,  a 
right  of  fishery  is  an  estate  of  inheritance,  which  will  pass 
by  a  grant  of  all  other  estates  of  inheritance,^  an  incor- 
poreal hereditament,  which  can  only  be  granted  by  a 
deed,'  and  which  cannot  be  the  subject  of  an  exception 
in  a  deed.* 

It  is,  moreover,  not,  strictly  speaking,  an  easement,  but 
it  is  a  profit  d  prendre  in  the  soil  of  another.  As  such,  it 
may  exist  either  in  gross,  or  as  appurtenant  to  a  manor,^ 
and,  in  some  cases,  as  appurtenant  to  a  house  or  to  land." 


^  See  Woolryoh  on  Waters,  p. 
110  ;  Sohultes'  Aquatic  Eights,  p. 
87;  Angell  on  Watercourses,  p.  80. 

2  Coo2}er  T.  Fhilibs,  L.  E.,  2  H. 
L.  150. 

^  Duke  of  Somerset  v.  Fogwell,  .5 
B.  &  C.  875  ;  Hird  v.  lUggenson,  2 
A.  &E.  696. 

*  Corker  v.  Fmjne,  18  W.  R.  436; 


Wichham  v.  Hawlcer,   7  M.  &  W. 
63. 

5  Mogers  v.  Allen,  1  Camp.  305  ; 
SlmttlewnrthY.Ze  Fkming,  19  C.  B., 
N.  S.  702,  per  WiUes,  J.;  nnckham 
V.  Ii:in-l-er,  7  M.  &  W.  63. 

»  Hayes  v.  Bridge's,  1  R.  L.  &  S. 
390  ;  see  Edgar  v.  Fishery  Commis- 
sioners, 23  L.  T.,  N.  S.  737. 
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A  right  of  fishery  in  gross  is  not  within  the  Prescription 
Act  {2  8f3  Will.  IV.  c.  71). i 

A  right  of  fishery  would  appear  not  to  be  a  sufficient 
interest  in  land  to  give  a  claim  to  compensation  under  the 
Lands  Clauses  Consolidation  Aot.^ 

Much  difficulty  arises,  especially  in  the  interpretation 
of  old  cases,  from  the  confusion  of  the  terms  used  to 
express  the  various  kinds  of  fishery  recognized  by  the 
law,  from  sufficient  attention  not  having  been  paid  to  the 
fact  that  nearly  all  the  kinds  of  fishery  may  exist  either 
in  the  owner  of  the  soil,  or  in  a  stranger, — in  which  two 
cases  the  law,  as  to  trespass  particularly,  will  materially 
differ.^  It  will  be  the  most  convenient  course  here  to 
attempt,  in  the  first  place,  to  define  and  explain  the  various 
kinds  of  fishery  and  their  incidents,  and  then  to  proceed 
to  consider  how  and  where  such  rights  of  fishery  may  be 
enjoyed.  Finally,  we  shall  enumerate  and  discuss  the 
various  statutory  regulations  of  and  restrictions  on  the 
rights  of  fishery,  with  regard  to  the  kinds  of  fish  which 
may  be  caught,  and  the  means  which  may  be  used  to 
catch  them,  and  the  seasons  during  which  they  may  be 
caught. 

The  kinds  of  fishery  mentioned  in  our  books  are,  accord-  The  various 
ing  to  the  best  authorities,  four  in  number,* — viz.  (1)  A  f^^iery. 
common  fishery;  (2)  A  several  fishery;  (3)  A  free  fishery; 
(4)  A  common  of  fishery.  A  fishery  in  gross  is  also  some- 
times mentioned ;  but  such  a  fishery  is  merely  any  of  the 
last  three  kinds  when  enjoyed  apart  from  the  ownership 
of  the  soil  over  which  the  water  flows.  We  shall  make 
use  of  the  words  territorial  fisJiery  to  define  that  kind  of 
several  and  exclusive  fishery  arising  from  and  connected 
with  the  ownership  of  the  soil  in  non-tidal  waters. 

^  Shuttleworth    v.    Le    Fleming,  Bloonifield  v.  JoJmson,li. 'R., 8  0.  Li. 

supra;  Sland  v.  Xipscomlie,  4  E.  &  107. 
B.  713.  *  See  Paterson's  Fishery  Laws, 

"  Bird  V.  Great  Eastern  Rail.  Co.,  pp.  4,  45 ;  Woolrych  on  Waters,  p. 

19  C.  B.,  N.  S.  268.  75  ;  Houck  on  Navigable  Elvers, 

^  See  Paterson's  Fishery  Laws,  p.  138. 
p.  4,    and  per  Fitzgerald,    B.,  in 

C.  Z 
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Common 
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Several 
fishery. 


Free  fishery. 


A  common  fishery  is  that  kind  of  right  which  all  the 
public  have  to  fish  in  the  sea  and  in  tidal  navigable  rivers, 
as  far  as  the  flux  and  reflux  of  the  tide.  This  right  can- 
not, it  would  seem,  exist  in  non-tidal  waters,  whether  they 
be  navigable  or  not.^ 

A  several  fishery  is  a  right  of  fishing  in  a  particular 
place  exclusive  of  all  others.^  This  right  may  exist,  as 
wiU  be  seen  hereafter,  in  tidal  waters  as  a  royal  franchise 
to  the  exclusion  of  the  public, — in  which  case  it  is  some- 
times called  a  free  fishery.  It  exists  prima  facie  in  the 
owner  of  the  soil  of  non-tidal  waters, — in  which  case  it 
may  be  called  a  territorial  fishery.  Finally,  it  may  be 
enjoyed  in  non -tidal  waters  by  a  stranger  by  grant  or 
prescription  to  the  exclusion  of  the  owner  of  the  soil. 
The  owner  of  a  several  fishery,  whether  owner  of  the  soO. 
or  not,  can  maintain  trespass  for  breaking  his  several 
fishery  and  taking  his  fish,'  and  has  a  privileged  property 
in  the  fish  before  they  are  caught.* 

A  several  fishery  or  exclusive  right  to  take  all  the  fish 
at  a  certain  place,  when  not  a  territorial  right,  would 
appear  to  be  always  claimed  in  gross,  or  as  appurtenant  to 
a  manor,^  as  such  a  right  is  too  exclusive  to  be  claimed  as 
appurtenant  to  land.'' 

A  free  fishery,  also  sometimes  called  a  common  of 
fishery,  is  a  fishery  in  a  certain  place,  not  exclusive,  but 
co-extensive  with  the  rights  of  others.'  It  may  exist  in 
tidal  waters,  to  the  exclusion  of  the  public ;  in  which  case 
it  resembles  a  several  fishery,  except  that  it  is  enjoyed  by 


!  V.  mirch,  35  L.  T.,  N. 
S.  4S6  ;  Sargreaves  v.  Diddams,  L. 
R.,  10  a.  B.  587;  Sloonifleld  v. 
Johnson,  Ir.  R.,  8  0.  L.  68  ;  see 
posi. 

2  Malcolmson  v.  O'Sea,  10  H.  L. 
593,  per  Willes,  J. ;  Bloomfield  v. 
Johnson,  Ir.  R.,  8  C.  L.  68;  Solford 
V.  Bailey,  13  Q.  B.  445  ;  Setjmoitr 
V.  Coiirtenay,  5  Burr.  2815 ;  Co. 
Litt.  122  a ;  Hale  de  Jure  Maris, 
p.  1 ;  Gipps  V.  WoolUcot,  Skin.  677  ; 
Smith  V.  Kemp,  2  Salk.  637  ;  Kin- 


nersley  v.  Orpe,  1  Doug.  56. 

3  BolforcL  T.  Bailey,  13  Q.  B. 
426. 

*  Child  v.  Greenhill,  Cro.  Car. 
553. 

<■  Sogers  X.  Allen,  1  Camp.  311. 

"  Edgar  X.  Commissioners  of  Fish- 
eries, 23  L.  T.,  N.  S.  737. 

'  Seymour  v.  Courtenay,  5  Burr. 
2814 ;  Malcolmson  t.  O'Dea,  10  H. 
L.  593;  Eolford  v.  Baifey,  13  Q.  B. 
415;  Gipps  v.  WoolUcot,  3  Salk. 
291;  Co.  Litt.  122  a. 
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two  or  more  persons.  It  may  exist  in  the  owner  of  the 
soil  of  non- tidal  waters  in  conjunction  with  others,  or  it 
may  exist  in  two  or  more  strangers,  to  the  exclusion  of  the 
owner  of  the  soil.^  The  main  distinction  between  a 
several  and  a  free  fishery  is,  that  the  one  is  exclusive,  and 
the  other  is  not ;  ^  and  that,  in  non-tidal  waters,  a  several 
fishery  implies  a  right  to  the  soil,  while  a  free  fishery  does 
not.^  Formerly  also,  when  different  forms  of  action  could 
not  be  joined,  there  was  an  important  distinction  between 
the  owners  of  a  several,  and  of  a  free  fishery ;  for  the 
owner  of  a  several  fishery  could  maintain  an  action  of 
trespass  for  the  breaking  of  his  fishery,  and  taking  his 
fish,  whether  he  was  owner  of  the  soil  or  not ;  whereas  the 
owner  of  a  free  fishery,  unless  also  owner  of  the  soil,  could 
not  maintain  trespass,  but  had  only  a  right  of  action  on 
the  case  for  disturbance.*  The  owner  of  a  free  fishery  has 
not,  it  appears,  such  a  property  in  the  fish  before  they  are 
caught,  as  to  enable  him  to  maintain  trespass  for  taking 
fish,  such  fish  not  being  the  property  till  they  are  caught.^ 
A  free  fishery  may  be  claimed  in  gross  or  as  appurtenant 
to  land." 

The  term  "  free  fishery,"  however,  is  frequently  used  to 
express  a  several  fishery  in  a  public  river ;  and  much 
confusion  has  arisen  from  the  ambiguous  use  of  the  term. 
"Wnies,  J.,  remarks  in  a  late  case,  already  cited,'  "  Some 
"  discussion  took  place  during  the  argument  as  to  the 
"  proper  name  of  such  a  fishery,  whether  it  ought  not  to 

1  See  Paterson's  Fishery  Laws,  *  Bloomfield  v.  Johnson,  per  Fitz- 
p.  53.  gerald,  B.,  Ir.   R.,  8    C.  L.   68; 

2  In  Blomnjield  v.  Johnson  it  was  Holford  v.  BaMey,  13  Q.  B.  426  ; 
held,  that  the  grant  of  a  free  Gipps  v.  WooUicot,  SHn.  677,  per 
fishery,  especially  by  the  Crown,  Holt,  C.  J. ;  Vpton  v.  Dawkins,  3 
is  the  grant  of  a  fishery  not  exclu-  Mod.  97. 

sive,   and  evidence  cannot  be  re-  ^  BloomfieU  v.  Johnson,  supra. 

ceived  to  show  that  it  was  intended  "  See  per  Willes,  J.,  in  Edgar  v. 

to  exclude  the  grantee.  Commissioners  of  Fisheries,  23  L.  T., 

3  Solford  T.  Bailetj,  13  Q.  B.  N.  S.  737 ;  Soc,ers  v.  Allen,  1 
426  ;  Marshall  v.  XTlleswater,  3  B.  Camp.  311 ;  Tlrnjes  v.  Bridges,  1  R. 
&  S.   732 ;    see  also  Bloomfield  v.  L.  &  S.  390. 

Johnson,  Ir.  R.,  8  C.  L.  105.  '  Malcolmson  v.  O'Dea,  10  H.  L. 

693. 

z  2 
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"  have  been  called  in  the  pleadings,  following  Blackstone, 
"  a  '  free/  instead  of  a  '  several '  fishery.  This  is  more  of 
"  the  confusion  which  the  ambiguous  use  of  the  word 
"  '  free '  has  occasioned,  from  as  early  as  the  Yea7'  Book,  7 
"  Hen.  VII.,  13,  down  to  the  case  of  Holford  v.  Bailey 
"  (13  Q.  B.  444),  where  it  was  clearly  shown  that  the 
"  only  substantial  distinction  is  between  an  exclusive  right 
"  of  fishery,  usually  called  '  several,'  sometimes  '  free ' 
"  (used  as  in  free  warren),  and  a  right  in  common  with 
"  others,  usually  called  '  common  of  fishery,'  sometimes 
"  '  free '  (used  as  in  free  port).  The  fishery  in  this  case  is 
"  sufficiently  described  as  a  several  fishery,  which  means 
"  an  exclusive  right  to  fish  in  a  given  place,  either  with  or 
"  without  the  property  in  the  soil." 

Where  the  owner  of  a  several  fishery  grants  a  free 
fishery,  the  grantee  takes  a  free  fishery ;  but  where  he 
grants  his  fishery  withoixt  specifying  what  kind  of  fishery, 
the  whole  fishery  will  pass.^ 

An  exclusive  fishery,  it  seems,  may  be  divided,  without 
losing  its  proper  character ;  for  where  a  grantor  granted  a 
several  fishery,  with  the  exception  of  an  oystery,  and 
reserving  to  himself  to  take  fish  for  the  supply  of  his  own 
table,  it  was  held  that  this  was  the  grant  of  a  several 
fishery ;  for,  said  the  Court,  "  In  order  to  constitute  a 
"  several  fishery,  it  is  requisite  that  the  party  claiming  it 
"  should  have  the  right  of  fishing,  independent  of  all 
"  others,  as  that  no  person  should  have  a  co-extensive 
"  right  with  him  in  the  subject  claimed  ;  for  where  a 
"  person  has  a  co-extensive  right,  there  is  only  a  free 
"  fishery.  But  we  think  that  a  partial  independent  right 
"  in  another,  or  a  limited  liberty,  does  not  derogate  from 
"  the  right  of  the  several  owner."  ^ 

A  common  of  fishery  appears  to  be  much  the  same  as  a 
free  fishery — i.  e.,  a  right  not  exclusive  to  fish  in  a  par- 


1  Alderman  of  London  v.  Hastings, 
2  Sid.  8. 

^  Seymour  v.  Coartenay,  5  Burr. 
2815 ;  see  also  Holford  t.  Pritchard, 


3  Ex.  793;  Bird  v.  Hir/genson,  2  A. 
&  E.  696,  as  to  the  right  of  letting 
part  of  a  fisheiTr ;  see  also  1  Mod. 
106. 
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ticular  place,  and  is  often  used  in  this  sense,  but  it  is 
generally  used  to  express  the  right  acquired  by  tenants  of 
a  manor  to  fish  in  the  waters  of  the  lord.  This  right  is 
on  the  same  footing  as  other  commons,  and  depends  much 
in  each  case  on  the  custom  of  the  manor.  It  is  generally 
appendant  or  appurtenant  to  the  copyhold  tenements  of 
the  manor,  but  in  some  cases  is  held  in  gross.^ 

"  A  common  of  fishery,"  says  Paterson,^  "  is  of  three 
kinds — common  appendant,  common  appurtenant,  and 
common  in  gross.  A  common  appendant  is  a  right  in- 
separably annexed  to  the  possession  of  a  particular 
house,  and  the  extent  of  the  right  is  measured  by  the 
reasonable  requirements  of  the  family.  It  is  a  right  of 
a  permanent  nature  attached  to  a  house,  and  is  not 
available  to  mere  inhabitants  or  lodgers,  but  is  re- 
stricted to  him  who  has  an  estate  or  interest  in  the 
house.'  Hence  it  is  that  the  inhabitants  of  a  vill  or  city 
cannot  prescribe  for  such  a  right,  as  there  would  be  an 
uncertain  measure  of  claimants.''  A  common  of  piscary 
appurtenant  is  a  right  claimed  by  a  person  in  respect 
of  a  house  not  necessarily  connected  by  way  of  tenure 
or  otherwise  with  the  liability  of  the  fishery,  the  right 
must  have  been  granted  by  deed  within  the  time  of  legal 
memory.^  It  may  also  be  severed  from  the  house  and 
land  to  which  it  is  appurtenant.^  Common  in  gross  is 
a  right  claimed  by  a  person  not  in  respect  of  any  land, 
but  under  a  grant,  or,  what  is  equivalent,  by  prescriptive 
user." 

A  right  of  fishery  apart  from  the  ownership  of  the  soU,  Licences 
being  an  incorporeal  hereditament,  can  only  be  conveyed 
by  deed.'     A  licence  to  fish  is  distinct  from  a  right  of 

'  Paterson'sFisteryLawSjp.  5.5;  FrettijY.  Butler,  2  Sid.  87. 
Woolrych,  p.  127;  4  Edw.  IV.  29.  •*  Teniel  v.  Earslop,  3  Keb.  66  ; 

2  Fishery  Laws,  p.  56.  Sayes  v.  Sridges,   1  E.,  L.   &  S. 

'  Gateward's  case,  2  Rep.  59  a.  890. 

^  Ordeway  v.  Orme,  1  Bulst.  183;  '  JDulce  of  Somerset  v.  Fogivell,  5 

Tinney    v.    Fislisr,    2    Bulst.    87  ;  B.  &  C.  875 ;  Bird  y.  Sigrjenson,  2 

English  v.  Burnett,  2  Wils.  258.  A.  &  E.  696. 

s  Cotvlam  T.  Slack,  15  East,  107  ; 
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tlie  Hgli  seas 
is  oommou 
to  all  the 
■world. 


fishery,  and  is  reyocable  at  will.  A  licence  {in  order  to  be 
binding  on  the  grantor),  even  for  an  hour,  must  be  granted 
by  deed.i  But  the  fishery  may  be  let  by  verbal  agreement, 
and  even  where  no  rent  has  been  agreed  upon,  the  land- 
lord is  entitled  to  sue  the  tenant  for  a  reasonable  rent  for 
use  and  occupation.^ 

Having  now  defined  the  various  kinds  of  fishery  recog- 
nized by  the  law,  we  now  propose  to  consider  how  and 
where  such  rights  can  be  enjoyed. 

Fishery  in  the  Sea. 
On  the  high  seas  the  right  of  fishing  is  common  to  all 
the  world  without  any  restriction  or  limitation  whatever^ 
either  as  to  the  description  of  fish  that  may  be  caught,  or 
the  means  of  catching  them.  When,  however,  disputes  of 
a  private  character  arise  on  the  open  sea  between  fishermen 
of  different  countries,  the  solution  of  these  disputes  is 
regulated  by  the  custom  of  the  locality  where  they  occur. 
But  such  custom  to  be  binding  must  be  clearly  understood 
by  all  those  who  frequent  the  locality  in  question.' 


Fishery  in. 
the  territorial 
■waters  of  the 
realm. 


The  rights  of  fishery  in  the  territorial  waters  of  the 
realm  within  the  distance  of  three  nautical  miles  of  low 
water  mark  would  appear  to  be  vested  exclusively  in  the 
subjects  of  the  realm  by  international  law,  evidenced  by 
treaty  or  immemorial  user,  the  subjects  of  one  country  not 
being  entitled  to  fish  within  the  territorial  sea  of  another 
without  a  licence  from  the  Crown  or  sovereign  authority.* 
Within  the  ports  and  harbom-s  and  in  the  sea  -within  the 
body  of  a  county,  or  intra  fauces  terrce,  and  between  high 


1  HolfordY.Baiky,  13  Q.  B.  426, 
per  Parke,  B.;  Hophlns  v.  Mobinson^ 
2  Lev.  2. 

2  Solford  V.  Pritchard,  3  Ex. 
793. 

2  Aberdeen  Arctic  Co.  v.  Sutter,  i 
Macq.  App.  Cas.  355;  Fcnn'mg  v. 
Lord  Grenville,  1  Taunt.  147 ;  see 
also  Paterson's  Fishery  La^ws,  pp. 
6,  7,  and  cases  cited  there ;  Little- 


dak  V.  Smith,  1  Taunt.  243  a ; 
Hogarth  v.  Jackson,  M.  &  M.  58  ; 
Skinner  v.  Chapman,  M.  &  M. 
69,  n. 

*  See  Paterson's  Fishery  La-ws, 
p.  6 ;  Hale  de  Jure  Maris,  c.  4  ; 
Selden,  Mare  Clausum,  bk.  11,  c. 
81 ;  see  also  Heg.  v.  Keyn,  2  Ex. 
Div.  205. 
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and  low  water  mark,  the  fishery  is,  by  common  law, 
common  to  all  the  subjects  of  the  realm,  subject  to  legal 
restrictions  mentioned  hereafter. 

By  a  convention  entered  into  with  the  French  govern-  Convention 
ment,  which  is  embodied  in  the  Sea  Fisheries  Act,  1868,i  ^i^l^  ^'^'^™^- 
it  is  provided  that  British  fishermen  shall  enjoy  the  ex- 
clusive right  of  fishery  within  three  nautical  miles  from 
low  water  mark  of  the  British  coast,  and  that  Erench 
fishermen  shall  enjoy  the  same  privilege  within  three 
nautical  miles  of  the  French  coast,  except  as  to  that 
portion  of  the  French  coast  between  Cape  Carteret  and 
Point  Meinga.  The  distance  of  three  miles  with  respect 
to  bays,  the  mouths  of  which  do  not  exceed  ten  miles  in 
width,  is  to  be  measured  from  a  straight  line  drawn  from 
headland  to  headland.  .  Various  regulations  and  restric- 
tions on  the  manner  of  taking,  and  the  seasons  for  taking 
fish,  are  imposed,  which  will  be  considered  in  a  later  part 
of  the  chapter. 

A  convention  also  exists  with  the  United  States  as  to  With_ 
the  fisheries  on  the  coast  of  North  America,  embodied  in 
the  statute  18  8f  19  Vict.  c.  3. 

The  right  of  fishing  in  the  sea  being  common  to  all 
subjects  of  the  realm,  a  prescription  for  such  a  right 
annexed  to  a  tenement  is  bad.^ 


Fishery  in  Tidal  Waters. 

The  right  of  fishing  in  the  sea  between  high  and  low  The  public 
water  mark,  in  tidal  waters,  in  estuaries  and  arms  of  the  "^ 
sea,  and  in  public  navigable  rivers,  so  far  as  the  tide  ebbs 
and  flows,  is  prima  facie  vested  in  aU  the  subjects  of  the 
realm.^     It  seems  somewhat  doubtful  whether  this  right  is 

1  31  &  32  Vict.  0.  45.  App.   641,   per    Lord   Blackburn 

'    Ward    V.     Cresswell,    Willes,  Criohton  v.  Collcij,  19  W.  E.  107 

265.  Jieg.  v.   Stimson,  4  B.  &  S.   301 

3  Makohmon  y.  G'Dm,  10  H.  L.  Carter  v.  Murcott,  4  Burr.   2163 

593;  Murphy  Y.  Ryan,  Ir.  E,.,  2  C.  Fitzu-alter's  case,  1  Mod.  106;  Hale 

L.   143  ;    Bristowe    v.   Cormican,  3  de  Jure  Maris,  p.  1,  c.  4. 


Digitized  by  Microsoft® 


344  OF    FISHERY. 

to  be  considered  as  belonging  to  the  public  of  common 
right,  or  whether  they  derive  it  from  the  Crown  as  owner 
of  the  bed  and  soil  of  tidal  waters  ;i  but,  however  acquired, 
this  right  is  now  absolute  and  cannot  be  barred  or  inter- 
fered with  by  grant  or  charter  from  the  Crown. ^  This 
public  right  includes  the  right  of  fishing  on  the  shore 
between  high  and  low  water  mark,  and  of  taking  shell-fish 
there,  though  it  appears  doubtful  whether  the  public  have 
a  right  to  take  fish  shells.'  This  right  of  using  the  shore, 
however,  does  not  extend  to  the  right  of  using  the  adjoin- 
ing land  for  the  purposes  of  fishery,  either  in  the  way  of 
fixing  nets  by  stakes,  or  drying  nets,  or  drawing  them 
ashore ;  as  such  rights  would  be  inconsistent  with  the 
nature  of  permanent  private  property,'  such  rights  may, 
however,  it  seems,  be  gained  by  custom  by  the  fishermen 
of  a  particular  locality.* 
Interference  j^  -^ould  appear  that,  by  common  law,  the  public  have 
able;'  the  right  of  catching  in  the  sea  and  public  rivers  all  the 

fish  they  can  by  all  means  which  are  not  inconsistent  with 
the  rights  of  others,  but  that  any  undue  interference  with 
the  rights  of  others  is  a  nuisance  and  indictable.^  The 
right  of  public  fishery,  however,  includes  the  right  to  u^e 
lawful  nets.'' 
and  actionable  It  has  been  held  by  the  Irish  Court  of  Exchequer,  that 
speofaT  "  ^^  infringement  of  the  public  right  of  fishery  is  actionable 
on  proof  of  special  damage,  and  that  a  member  of  the 
public  who  was  licensed  to  fish  in  the  upper  waters  of  a 
tidal  river  could  maintain  an  action  against  a  person  who 
by  unlawfully  fishing  in  the  lower  waters  of  the  river, 

1  As  to  this,  see  Woolrych  on  Edw.  IV.  f .  29  a,  pi.  7 ;  Fadwick  t. 
Waters,  p.  76  ;  and  Mayor  of  Car-  Knight,  7  Ex.  861 ;  JBlundell  v. 
lisle  V.  Graham,  L.  E.,  4  Ex.  301.  Catteral,  5  B.  &  Aid.  291. 

2  Warren  t.  Mathews,  6  Mod.  ''  As  to  this,  see  Paterson,  p.  33  ; 
73.  judgment  of  fishery  commissioners 

3  Blundcll  T.  Catteral,  5  B.  &  A.  in  Leeonjield  v.  Lonsdale,  L.  K.,  3 
299,  per  Holroyd,  J.  C.  P.  66i ;  Hamilton  v.  Donegal,  3 

1  Year  Book,  13  Hen.  VIII.  15,       Eidg.  P.  C.  267. 
6 ;    8  Edw.  IV.  19,  pi.  30  ;   Hale  «   Warren    t.   Mathews,   6   Mod. 

de  Port.  Maris, p.  86;  Year  Book,  15       73. 
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■within  certain  limits  prohibited  by  statute,  caused  damage 
to  the  plaintifE  in  the  exercise  of  his  right  to  fish.^ 

The  public  have  no  right  to  take  royal  fish,—  i.  e.  whale,  Eoyal  fish, 
sturgeon,  or  porpoise,  which,  whether  caught  in  the  sea  or 
thrown  on  the  shore  within  the  realm,  are  the  property 
of  the  Crown  and  not  of  the  finder.^ 

The  public  common  fishery  is,  it  would  appear,  confined  Public  right 
to  the  sea  and  tidal  waters,  and  cannot  exist  at  law  in  non-  t°^'^aters 
tidal  waters,  although  navigable  and  navigated  from  time 
immemorial,  for  the  purposes  of  commerce,  the  right  to 
navigate  giving  no  right  to  fish.  This  point  has  been  ex- 
pressly decided  by  the  Irish  Courts  in  two  modern  cases ; 
and  though  it  has  never  come  directly  before  the  English 
Courts,  it  would  seem,  from  opinions  expressed  by  learned 
judges,  as  weU  as  from  principle,  that  the  same  rule  of  law 
would  prevail  in  this  country  if  occasion  necessitated  its 
decision. 

It  has  been  held  by  the  Court  of  Queen's  Bench,  that 
where  a  non-tidal  river  was  made  navigable  by  an  Act  of 
Parliament  which  did  not  expressly  interfere  with  the 
rights  of  the  riparian  owners,  none  of  the  incidents  attach- 
ing to  a  navigable  river  up  to  the  flow  and  re-flow  of  the 
tide  can  properly  attach,  and  that,  therefore,  a  claim  on 
the  part  of  the  public  to  fish  there  is  a  claim  to  a  right 
which  cannot  exist  at  law.^ 

Following  this,  the  Court  of  Exchequer  has  held,  that 
such  a  right  cannot  exist  at  law  in  a  non-tidal  river  which 
had  been  made  navigable  by  locks,  although  evidence  was 
given  of  user  by  the  public  of  the  right  of  fishing  for  more 
than  forty  years.* 

From  these  cases  it  is  clear  that  where  a  non-navigable 
river  has  been  made  navigable  by  artificial  means,  the 
pubKc  right  of  fishery  cannot  exist. 

1  Whelan  v.  Seicson,  Ir.  R.,  6  C.  *  Bargreaves  v.  Siddams,  L.  K., 

L.  283.  10  Q.  B.  h82. 

'  See  Hall  on  the  Seashore,  p.  *  Mussct  v.  £ui-ch,35  1,.T.,'N.S. 

80  ;  Paterson's  Fishery  Laws,  pp.  486. 
24,  2C5,  and  ante,  Chap.  I.  p.  40. 
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The  question,  however,  as  to  the  right  of  the  public  to 
fish  in  non-tidal  waters  which  have  been  navigable,  and 
navigated  from  time  immemorial,  is  one  on  which  much 
difference  of  opinion  prevailed,  which  has,  as  has  been 
said,  never  been  expressly  decided  by  the  English  Courts. 
In  the  Irish  Court  of  Common  Pleas,^  this  question  arose 
as  to  the  right  of  fishing  in  the  river  Barrow,  which  was 
proved  to  be  in  the  place  in  question,  a  non-tidal  navigable 
river  which  had  been  navigated  from  time  immemorial, 
and  in  which  there  had  been  an  immemorial  usage  of 
fishing  by  the  public.  The  Court  held,  that  as  the  right 
of  the  public  to  fish  in  the  sea  and  its  arms  and  estuaries, 
and  in  tidal  waters,  depends  on  the  ownership  of  the 
soil  by  the  sovereign  as  trustee  for  the  public;  such  a 
right  could  not  be  claimed  by  the  public  in  non-tidal 
waters  where  the  soil  belongs  prima  facie  to  the  riparian 
owners  usque  ad  medium  filum  aquce,  and  not  to  the  Crown; 
and  that,  moreover,  such  a  right  could  not  be  established 
by  immemorial  user  being  a  claim  to  a  profit  a.  prendre  in 
the  soil  of  another,  which  might  involve  the  destruction  of 
his  property.^  "Upon  full  consideration  of  the  cases," 
says  O'Hagan,  J.,  "  it  will,  I  think,  appear,  that  no  river 
"  has  been  ever  held  navigable,  so  as  to  vest  in  the  Crown 
"  its  bed  and  soil,  and  in  the  public  the  right  of  fishing, 
"  merely  because  it  has  been  used  as  a  general  highway 
"  for  the  purpose  of  navigation ;  and  that  beyond  the 
"  point  to  which  the  sea  ebbs  and  flows  even  in  a  river  so 
"  used  for  public  purposes,  the  soil  is  prima  facie  in  the 
"  riparian  owner,  and  the  right  of  fishing  private." 

In  the  case  of  Bloomfield  v.  -Johnson,^  the  Irish  Court  of 
Exchequer  Chamber  afiirmed,  with  some  hesitation,  a 
judgment  of  the  Court  of  Common  Pleas,  which  deter- 
mined that  there  is  no  public  right  of  fishery  in  large 
inland  non-tidal  navigable  lakes.     The  same  point  was 

1  Murphj  V.  Ryan,  Ir.  E.,  2  C.  713  ;  Bland  v.  Lipscomhe,  4  E.  &  B. 

L.  143.    ,  713,  uote((;). 

=  See  Hudson  v.  McEae,  4  B.  &  =  Ir.  E    8  C.  L   68 
S.  585  ;  Race  v.  Jrard,  4   E.  &  B. 
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raised  on  demurrer  in  a  subsequent  Irish  oase,i  and  the 
Court  of  Exchequer  held  themselves  bound  by  the  prior 
decision  of  the  Exchequer  Chamber  in  Bloonifidd  v. 
Johnson.  No  appeal  was  brought  from  this  judgment  on 
the  demurrer ;  but  on  appeal  to  the  Exchequer  Chamber 
for  a  new  trial  on  the  ground  of  misdirection  or  other 
grounds,  Whiteside,  C.  J.,  strongly  expressed  his  dissent 
from  the  principle  affirmed  in  the  judgment  of  the  Court 
of  Common  Pleas  on  the  demurrer.^  The  case  subse- 
quently went  to  the  House  of  Lords,  but  the  point  as  to 
the  right  of  the  public  to  fish  not  being  before  the  House, 
no  decision  was  given  on  it,  but  their  lordships  held 
unanimously,  that  the  Crown  has  no  prima  facie  right  to 
the  soil  or  fishery  of  non-tidal  waters,  though  they  were 
doubtful  whether  the  rule,  that  the  riparian  owners  on 
non-tidal  waters  are  prima  facie  entitled  to  the  soil  ad 
medium.  Jilum  aquw,  applied  to  large  inland  lakes.'  In  the 
case  of  Mayor  of  Carlisle  v.  Oraham,  the  English  Court  of 
Exchequer  held,  following  Murphy  v.  Ryan,  that  as  the 
public  right  of  fishing  in  public  navigable  rivers  arose 
from  the  ownership  of  the  Crown  of  the  bed  of  such  rivers, 
where  a  public  navigable  river  changed  its  bed  and  flowed 
over  a  channel  in  the  soil  of  a  subject,  the  public  right  of 
fishing  was  lost.*  In  Orr  Ewing  v.  Colquhoun,  it  is  ex- 
pressly decided,  that  the  right  of  navigation  on  non-tidal 
waters  confers  no  right  of  property  on  the  public  navigating.'^ 
If,  therefore,  it  be  law  that  the  public  right  of  fishing  is 
a  right  arising  from  the  ownership  by  the  Crown  of  the 
bed  over  which  the  water  flows,  it  seems  to  follow  from 
necessity,  that  in  rivers  above  the  flux  and  reflux  of  the 
tide,  in  which  the  ownership  of  the  soil  is  undoubtedly  in 
the  riparian  owners,  and  in  large  navigable  non-tidal  lakes 
where  it  is  undoubtedly  not  in  the  Crown,  such  a  right 
cannot  exist.     It  being,  however,  undecided  to  whom  the 

1  Bristowe  v.  Cormican,  Ir.  E.,  10  ^  3  App.  C.  641. 

C.  L.  398.  *  L.  E-,  i  Ex.  361. 

-  Ir.  R.,  10  C.  L.  434.  =  2  App.  C.  839. 
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Several 
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How  claimed. 


bed  of  such  lakes  belongs,  another  element  of  difficulty- 
enters  into  the  subject  with  regard  to  them.  In  the 
case  of  Reg.  v.  Burrow,^  which  was  an  appeal  from 
a  conviction  by  justices  of  a  defendant  who  set  up 
a  bona  fide  claim  of  right  as  one  of  the  public  to  fish 
in  Ulleswater,  Cockburn,  C.  J.,  seems  rather  to  doubt 
the  principles  of  law  as  stated  in  Murphy  v.  Ryan.  "  If," 
he  says,  "it  had  been  clearly  settled  that  the  pubHc 
"  could  not  have  any  right  to  fish  ia  a  navigable  river 
"  above  the  flow  of  the  tide,  it  might  be  different ;  but  I, 
"  for  one,  am  not  prepared  to  assent  to  that  proposition 
"  without  further  argument ;  and  though  there  is  recent 
"  authority  for  the  proposition,  that  cases  may  be  taken 
"  by  appeal  to  a  higher  Court ;  and  in  my  opinion,  it  is  a 
"  point  of  so  much  importance,  that  it  should  be  taken,  if 
"  necessary,  to  the  very  highest  Court  in  the  realm;  such 
"  being  the  state  of  the  question  involved,  and  seeing 
"  that  the  defendant  gave  the  very  highest  proof  of  hona 
"•fides,  I  think  the  justices  ought  to  have  held  their 
"  hands ;  and  I  must  say,  it  is  the  strongest  instance  of 
"  such  a  course  being  necessary  that  I  have  met  with  in 
"  my  experience." 

Although  j;rM«.a /fflce'e  every  subject  is  entitled  to  fish  in 
the  sea  and  tidal  waters,  yet  prior  to  Magna  Charta,  the 
Crown  could  by  its  prerogative  exclude  the  public  from 
such  prima  facie  right,  and  grant  the  exclusive  right  of 
fishery  to  a  private  individual,  either  together  with  or 
distinct  from  the  soil.  The  Grreat  Charter  restained  this 
exercise  of  prerogative  for  the  future,  but  left  untouched 
all  fisheries  which  were  made  several  to  the  exclusion  of 
the  public  by  act  of  the  Crown  not  later  than  reign  of 
Henry  11.^  Where,  therefore,  an  individual  claims  a 
several  fishery  in  the  sea  or  tidal  waters,  he  must  prove  his 


'  34  Justice  of  Peace,  p.  53. 

2  MaUolmson  v.  O'Dea,  10  H.  L. 
593  ;  Crichton  t.  Collij,  19  W.  E. 
107 ;    Carter  v.   M'urcott,    4    Burr. 


2163;  Fif:wallcr's  case,  1  Mod.  106; 
see  also  Duke  of  Korthumherland  y. 
Houghton,  L.  R.,  5  Ex.  127. 
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right  to  it,  either  by  express  grant  from  the  Crown  prior 
to  Magna  Charta,  or  by  prescription  from  which  such 
right  will  be  presumed.  In  all  oases  the  presumption  is 
against  the  claimant,  and  he  must  establish  affirmatively 
his  exclusive  right.^ 

Where  he  can  prove  an  express  grant  or  charter  from  By  grant, 
the  Crown,  his   right   is  without   question.^     "Where  the 
claim  is  by  prescription,  the  effect  of  the  evidence  in  such  By  presorip- 
cases  is  thus  explained  by  Willes,  J.     "If  evidence  be  given  *'°°' 
"  of  long  enjoyment  of  a  fishery,  to  the  exclusion  of  others, 
"  of  such  a  character  as  to  establish  that  it  has  been  dealt 
"  with  as  of  right  as  a  distinct  and  separate  property,  and 
"  that  there  is  nothing  to  show  that  its  origin  was  modern, 
"  the  result  is,  not  that  you  say,  this  is  usurpation,  for  it  is 
"  not  traced  back  to  Henry  II.,  but  that  you  presume  that 
"  the  fishery,  being  reasonably  shown  to  have  been  dealt 
"  with  as  property,  must  have  become  such  in  due  course 
"  of  law,  and,  j;herefore,  must  have  been  created  before 
"  legal  memory." '    In  the  case  cited,  the  plaintiff  brought 
an  action  for  breaking  and  entering  his  several  fishery  on 
the  Shannon  ;  and  defendant  set  up  as  a  defence  that  the 
river  was  a  navigable  river,  and  that  the  public  had  a 
right  to  fish  there.     The  plaintiff  put  in  evidence  a  patent 
of  Queen  Elizabeth,  purporting  to  grant  the  several  fishery 
in  question,  and  defendant  contended  that  the  sovereign 
had  no  power  by  patent  or  otherwise  to  create  a  several 
fishery  in  a  navigable  river.     It  was  held  by  the  Irish 
Exchequer  Chamber,  that  the  grant  by  Elizabeth,  and  the 
user  under  it,  was  no  evidence  of  a  grant  before  Magna 
Charta,  but  the  House  of  Lords  reversed  the  judgment, 
and  held  that  the  fact  of  the  Crown  dealing  with  such  a 
right  in  the  days  of  Elizabeth  was  prima  facie  evidence 
that  the  right  had  a  legal  origin,  /.  e.,  had  been  exercised 

'   CricUon  v.   CoUeij,    19  W.   R.  ^  Hale  de  Jure  Mari.?,  p.  1,  c.  5. 

107 ;    Carter  v.  Miireott,    i    Burr.  ■^  Maleobnson  v.  O'Bea,  10  H.  L. 

2163,  per  Lord  Mansfield;  Beg.  v.  618  ;  see  also  Gann  v.  Free  Fishers 

Stimson,  4  B.  &  S.  301;   Hale  de  of  Whitstaile,  11  H.  L.  192. 
Jure  Maris,  p.  1,  u.  4. 
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before  Magna  Charta,  and,  that  being  the  case,  the  several 
fishery  could  lawfully  be  afterwards  made  the  subject  of 
a  grant  by  the  Crown  to  a  private  individual.^ 

But  though  the  long  exclusive  enjoyment  of  a  several 
fishery  in  a  public  navigable  river  is  sufficient  prima  facie 
evidence  to  presume  that  the  Crown  had  granted  a  separate 
right  before  Magna  Charta,  yet  any  reasonable  ground 
for  considering  that  the  user  had  not  been  exclusive,  may 
be  sufficient  to  negative  such  right.  This  point  arose  in 
a  modern  case,^  on  a  case  stated  by  the  special  commis- 
sioner of  fisheries  for  the  opinion  of  the  Court  of  Common 
Pleas.  The  appellants  claimed  a  right  to  a  several  fishery 
by  means  of  a  raise  net  on  a  marsh  in  the  estuary  of  the 
tidal  river  Eden,  and  gave  proof  of  user  of  it  since  1797, 
though  the  right  was  contested  by  people  in  the  neighbour- 
hood. The  fishery  was  claimed  as  part  of  the  manor  of 
Leonard  Dacre,  who  was  attaiated  in  the  reign  of  Elizabeth, 
on  his  attainder  an  inventory  of  his  things  were  taken,  and 
no  mention  was  made  of  this  particular  net  claimed ;  and 
the  Coui't  held  that  the  omission  of  aU  mention  of  the 
right  to  a  fishery  of  so  peculiar  a  kind,  as  to  be  accompanied 
by  the  right  to  use  a  fixed  engine,  was  almost  conclusive 
proof  that  the  right  did  not  exist  at  that  time,  and  that, 
therefore,  the  presumption  of  a  grant  before  Magna  Charta 
was  negatived.  Willes,  J.,  says  at  p.  736  of  the  Report, 
"  I  entirely  adhere  to  what  was  said  by  the  judges  iu  the 
"  Shannon  case  {Malcohnson  v.  O'Dea,  10  H.  L.  593),  that 
"  long  exclusive  enjoyment  of  a  right  to  a  fishery  ia  a 
"  public  navigable  river,  is  sufiicient  evidence,  and  evidence 
"  upon  which,  in  the  absence  of  any  evidence  to  the  con- 
"  trary,  it  would  be  right  to  arrive  at  the  conclusion  that 
"  the  Crown  had  granted  a  separate  and  exclusive  right  to 
"  the  person  under  whom  the  claim  is  made,  as  early  as 
"  the  reign  of  Hen.  II.,  which  is  the  latest  reign  in  which 

'  MaUolmson  v.  O'Bea,  10  H.  L.  '  Edgar  v.  Commissioners  of  Fish- 

(i^Z;  I)iil;eof  Devonshire  Y.  Hodnett,       wics,  23  L.  T.,  N".  S    732 
1  Huds.  &  Br.  332. 
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"  any  such  grant  could  be  effected.     You  refer  that  long 

"  and  peaceable  enjoyment  to  a  legal  origin,  assuming 

"  that  there  was  a  continuance  of  such  enjoyment  from  the 

"  time  when  such  legal  origin  could   have    existed   and 

"  come  into  existence,  or  given  existence  to  a  right.     But 

"  in  dealing  with  a  case  of  that  description,  you  cannot 

"  apply  the  same  rules  that  you  would  to  a  case  of  a  right 

"  which  might  be  created  by  a  subject  since  the  time  of 

"  legal  memory,  because  you  must  shut  out  the  presump- 

"  tion  of  a  lost  grant  to  the  subject  since  the  time  of  legal 

"  memory.     It  will  not  do  to  prove  thirty  years'  enjoy- 

"  ment  of  such  a  right,  commencing  at  the  beginning  of 

"  the  thirty  years,   or  commencing   at  the  beginning  of 

"  any   other   epoch   later   than  the  end  of   the  reign  of 

"  Hen.  II.;  and  for  this  reason,  because  as  soon  as  you 

"  show  that  the  origin  was  later  than  the  time  of  Henry 

"  II.,  you  negative  the  inference  of  a  usage  from  that 

"  period,  which  inference  is  the  foundation  of  the  oonclu- 

'•'  sion,  that  there  was  a  grant  as  early  as  the  reign  of 

"  Henry  II." 

In  the  case  of  Holford  v.  George,^  where  the  owner  of 
a  several  fishery  in  a  navigable  tidal  river  claimed  a  right 
to  use  certain  engines  which  were  made  illegal  by  The 
Salmon  Fishery  Act,  1861,  unless  they  had  existed  before 
Magna  Charta ;  it  was  held  that  a  user  of  them  for  forty- 
five  years  did  not  raise  a  conclusive  presumption  that  they 
had  been  so  used  before  Magna  Charta,  and  that  the 
fishery  commissioners  were  not  bound  by  a  conclusive 
presumption  of  law  to  say  that  because  there  was  no 
evidence  to  negative  an  origin  before  the  time  of  legal 
memory,  the  right  must  have  existed  before  that  period. 
"With  respect  to  other  engines,  of  which  a  user  of  twenty 
years  only  was  proved,  the  Court  held  that  the  commis- 
sioners in  that  case  would  not  have  been  justified  in 
assigning  to  them  an  origin  before  Magna  Charta.     In 

1  L.  R,  3  Q.  B.  639. 
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a  similar  case/  tlie  Court  of  Common  Pleas  held  that  if 
during  all  living  memory  the  enjoyment  of  the  right 
claimed  had  heen  uniform  and  unvarying,  and  consistent 
also  with  the  ancient  documents  of  title,  that  the  commis- 
sioners would  have  been  bound  to  refer  it  to  a  legal 
origin, — as  by  grant,  charter,  or  immemorial  usage,  if 
possible. 

It  has  been  said  that  rights  of  fishery  may  be  claimed 
both  in  gross — i.  e.  by  special  grant  or  prescription — or 
as  appurtenant  to  a  manor  or  to  land.  It  would  seem 
doubtful  whether  this  will  apply  to  a  several  fishery  in 
a  public  navigable  river.  It  was  held  at  nisi  prius  by 
Heath,  J.,^  that  a  several  fishery  may  be  appurtenant  to 
a  manor ;  and  this  is  approved  by  Willes,  J.,  in  Shicttk- 
uvrfh  V.  Le  Fleming.^  In  the  Irish  case  of  Hayes  v. 
Bridges,'^  the  Court  held  that  an  exclusive  right  of  fishery 
might  be  prescribed  for  as  appurtenant  to  land.  In  the 
case  of  Edgar  v.  The  Bpccial  Commissioners  of  Fisheries,^ 
this  question  is  discussed  in  an  elaborate  judgment  by  the 
late  Mr.  Justice  Willes,  who  seems  to  doubt  whether  such 
an  extensive  right  as  a  right  to  take  all  the  fish  in  a  public 
navigable  river  could  be  claimed  as  appurtenant  to  land. 
"Tou  may  have,"  he  says,  "a  fishery  appurtenant  to 
"  land — and  one  has  seen  pleadings  in  which  this  sort  of 
"  thing  was  claimed — that  he  and  all  he  has  in  the  said 
"  house  have  fished  as  appurtenant  to  the  land ;  but  when 
"  you  come  to  prove  the  right,  can  you  show  under  such 
"  a  claim  as  that,  an  exclusive  right  to  take  all  the  fish  in 
"  a  particular  place  ?  Can  you  show  an  exclusive  right  to 
"  take  all  the  fish  in  a  navigable  tidal  river  ?     It  has  been 


'  Baivstoriu  v.  Baclchouse,  L.I!,., 
3  C.  P.  67;  see  Heg.  v.  Downing, 
11  C.  C.  C.  580,  where  evidence 
that  the  prosecutor  and  his  father 
had  for  forty-five  years  exercised 
the  sole  and  exclusive  right  of 
oyster  fishing,  and  that  a  verdict 
had  been  given  in  1846  for  the 
prosecutor  in  an  action  to  try  his 


right,  was  held  sufficient  to  sup- 
port an  indictment  for  stealing 
oysters  from  the  bed. 

^  Mogers  v.  Allen,  1  Camp.  305  ; 
see  also  Reg.  v.  Stimson,  4  B.  &  S. 
301. 

3  19  C.  B.,N.  S.  702. 

4  1  K,  L.  &  S.  390. 

5  23  L.  T.,N.  S.  737. 
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"  decided  over  and  over  again  tliat  a  riglit  of  that  kind 

"  must  be  in  some  way  connected  with  the  enjoyment  of 

"  the  house.     No  doubt  they  might  have  the  use  of  the 

"  fishery  for  the  house ;  or  even  for  their  pleasure  it  might 

"  be  connected  with  the  enjoyment  of  the  house.     But 

"  a  right  to  a  fishery  for  the  purpose  of  catching  all  the 

"  fish  and  excluding  others  for  purposes  of  trade — that  is, 

"  putting  them  in  boxes  and  sending  them  ofE  in  ice — 

"  does  not  appear  to  be  at  first  sight  connected  with  the 

"  enjoyment  of  the  house,  and  particularly  not  with  the 

"  enjoyment  of  lands  and  ancient  tenements  as  apart  from 

"  the  enjoyment  of  the  house.     It  may  be  annexed  to 

"  land,  but  you  must  have  it  for  the  use  of  the  house  by 

"  those  who  hold  the  land.     Therefore  it  would  be  well  to 

"  consider,  if  that  question  is  worth  anybody's  while  to 

"  raise,  whether  you  can  have  an  exclusive  right  to  take 

"  all  fish  in  a  navigable  river  simply  as  appurtenant  to 

"  land." 

The  right  to  a  several  fishery  in  tidal  waters  is,  as  has  Several 

been  said,  a  franchise  originally  granted  by  the  Crown,  f^heiy  a 
'  ....  .        irancnise. 

A  well-known  distinction  exists  between  such  franchises 

as  upon  forfeiture  may  exist  ia  the  Crown,  and  therefore 
be  capable  of  re-grant,  and  such  others  as  cannot  exist 
in  the  Crown,  but  only  in  a  grantee  from  the  Crown, 
and  therefore  become  actually  extinct  upon  forfeiture.^ 
In  the  case  of  The  Diike  of  Northumberland  v.  Hough- 
ton,''' the  plaintiif  claimed  a  several  fishery  in  the  Tyne, 
which  he  proved  to  have  existed  from  time  immemorial, 
and  therefore  to  have  a  legal  origin,  having  been  origi- 
nally granted  before  Magna  Charta  to  the  prior  and 
monks  of  a  monastery.  The  defendants  proved  that  after 
Magna  Charta  the  origiaal  grantees  had  forfeited  their 
liberties  and  free  usages,  and  contended  that  under  these 
words  a  several  fishery  was  included,  and  that  the  fishery, 
having  been  forfeited,  had  merged,  and  could  not  be  re- 

1  See  Paterson's  Fistery  La-ws,  p.  18.  ^  l.  r.^  5  Ex.  127. 

C.  A   A 
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granted  by  the  Cro-wn.  The  Court  held  that  plaintiff 
was  entitled  to  judgment, — Martin,  B.,  being  of  opinion 
that  a  several  fishery  is  one  of  those  franchises  which  does 
not  merge  upon  being  resumed  by  the  Crown,  either  by 
forfeiture  or  otherwise, — Kelly,  C.  B.,  and  Pigott,  B.,  ap- 
parently being  of  the  same  opinion,  but  holding  that  as 
the  words  liberties  and  free  usages  did  not  include  a 
several  fishery,  the  question  of  merger  did  not  arise.^ 
Effect  of  T}ie  right  of  an  exclusive  fishery  in  the  sea  and  tidal 

waters,  being  a  royal  franchise,  is  not  a  territorial  right, 
and  is  capable  of  being  held  by  a  subject  either  with  or 
without  the  ownership  of  the  soil.  Thus  on  the  sea 
shore,  where  the  Crown  is  owner  prima  facie  of  the  soil 
between  high  and  low  water  mark,  and  in  public  navi- 
gable rivers,  where  it  is  owner  prima  facie  of  the  whole 
bed  up  to  high  water  mark,  a  grant  might  have  been  made 
before  Magna  Charta  by  the  Crown  to  a  subject,  either 
of  the  soil  and  the  fishery  together,  or  of  the  soil  alone, 
or  of  the  fishery  alone, — the  two  rights  being  separable. 
In  general  it  will  be  a  question  of  construction  of  the 
ancient  grants  under  which  the  claim  is  made,  explained 
by  user  subsequent  to  their  date,  what  is  the  measure  of 
right.  ^  It  would  appear,  therefore,  that  though  as  a  fact 
an  exclusive  fishery  in  tidal  waters  is  generally  coupled 
with  the  exclusive  ownership  of  the  soU,  there  is  no  pre- 
sumption that  they  are  united  as  in  the  case  of  private 
streams. 

In  the  case  of  The  Duke  of  Somerset  v.  Fogicell,^  a  grant 
by  the  Crown  of  lands,  and  all  waters,  fisheries,  &c.  to  the 
aforesaid  manors,  castles,  and  premises  belonging  and 
appendant,  was  held  to  pass  a  several  fishery  in  a  tidal 
navigable  river  as  an  incorporeal  hereditament  only,  and 
not  to  pass  the  soil.    Bayley,  J.,  remarking — "  Considering 

1  As  to  this  point,  see  also  Pater-  1  Sha-w,  230. 

sou's  Fishery  Laws,  p.  18,  in  case  ^  Paterson,  p.  20 ;    see  Bulce  of 

of  Abbot  of  Strata  ilareella,  9  Eep.  Beaufort  v.  Swansea   3  Ex.  413. 

24  a ;    ireMi/  v.  Wheelhouse,   Cro.  ^  5  B.  &  C.  884  ;'  as  to  private 

Ehz.  691;  B.  v.  Mayor  of  London,  streams,  see  post. 
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"  the  nature  of  the  franchise  and  the  law  as  to  rights  of 
"  fishery  in  other  rivers,  I  have  no  difiiculty  in  sayiag 
"  that  in  my  judgment  this  was  not  a  territorial  but  an 
"  incorporeal  franchise." 

A  grant  of  sea-grounds,  oyster  layings,  shores,  and 
fisheries  has  been  held  to  pass  the  soil  also,^  as  has  a 
grant  of  all  those  fishings  of  the  halves  and  halvendoles, 
with  the  appurtenants  to  the  halves  due  and  accustomed 
within  the  river  Severn  within  a  manor,  and  of  all  royal 
fishes,  imder  an  annual  rent.^  The  words  used  in  these  two 
cases  quite  admit  of  the  larger  construction.  Lord  EUen- 
borough,  in  the  latter  case,  saying,  "  I  think  it  appears 
"  distinctly  that  these  halves  and  halvendoles  are  of  the 
"  nature  of  land.  I  cannot  consider  it  otherwise  than  the 
"  grant  of  something  territorial." 

It  has  been  held  in  two  late  cases  that  the  right  of  the 
Crown  before  Magna  Charta  to  grant  a  several  fishery  in 
public  rivers  is  derived  from  its  ownership  of  the  soil  of 
the  bed,  and  that,  therefore,  a  several  fishery  granted  by 
the  Crown  in  a  public  navigable  river,  which  afterwards 
changed  its  course  and  flowed  over  the  land  of  an  adjacent 
proprietor,  could  not  be  followed  to  the  new  channel,  on 
the  ground  that  the  new  channel  was  not  the  property  of 
the  Crown.^ 

From  this  it  would  appear  that  no  grant  by  the  Crown 
of  a  several  fishery  in  the  sea  below  low  water  mark  would 
be  valid,  the  soil  not  being  in  the  Crown,  but  without  the 
realm.* 

A  free  fishery — i.  e.,  a  right  of  fishing  not  exclusive —  Free  fishery, 
may  also  exist  in  tidal  waters  and  public  rivers.     The 
modes  of  origin  and  incidents  to  this  right  will  not  difEer 
materially  from  those   of    a    several   fishery — the  main 
distinction  being  that  it  is  a  co-extensive  right  enjoyed  by 

1  Scratton  v.  Brown,  4  B.  &  C.  ^  Mayor  of  Carlisle  v.  Graham, 

485  L.  R.,  4  Ex.  361 ;  Murphy  v.  Syati, 

^'it.  V.  miis,   1  M.  &  S.  652;  Ir.  E.,  2  C.  L.  143. 

Bee  also  G)-a^T.^o«<^,  5  Moore,  527;  *  See  Reg.  v.  Eeyn,  2  Ex.  Div. 

Hale  de  Jure  Maris,  1  Harg.  34.  63,  ante,  p.  5. 

A   A   2 
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two  or  more  persons  instead  of  an  exclusive  right  enjoyed 
by  one  alone.  ^ 
User  of  The  owner  of  a  fishery  has  not  of  necessity  a  right  to 

^"®^"  land  on  the  shore  without  the  assent  of  the  owners  of  the 
freehold.^  In  cases  of  grants  to  individuals  it  is  often  a 
question  of  construction  whether  the  right  to  use  the  banks 
for  the  purpose  of  the  fishery  is  impliedly  granted,  and 
this  appears  to  depend  on  whether  it  is  necessary  to  the 
exercise  of  the  fishery  that  such  banks  should  be  used.' 
The  open  enjoyment  of  a  right  of  landing  and  drawing 
nets,  and  of  occasionally  sloping  and  levelling  the  shore 
for  twenty  years,  has  been  held  sufficient  to  warrant  a 
judge  in  directing  a  jury  to  presume  a  grant  of  such 
right.* 

The  right  of  fishery  in  the  sea  and  navigable  rivers  is 
subordinate  to  the  right  of  navigation,  and  cannot  be  used 
in  any  way  so  as  to  derogate  from  or  interfere  with  such 
right.^  A  grantee  of  the  Crown  takes  subject  to  this 
right,  and  cannot,  in  respect  of  the  ownership  of  the  soil, 
make  any  demand,  even  if  expressly  granted  to  him, 
which  in  any  way  interferes  with  enjoyment  of  this  public 
right. 

Thus  a  claim  to  take  toll  from  all  vessels  anchoring 
within  the  limits  of  an  oyster  fishery  cannot  exist  merely 
in  respect  of  the  use  of  the  soil.'' 

Where  both  the  rights  of  navigation  and  of  fishery  axe 
incompatible,  the  fishermen  must  give  way  to  the  naviga- 
tion of  vessels,'  but  the  navigator  must  do  the  least  possi- 
ble injury  to  the  fisherman,  for  he  is  in  the  exercise  of  a 
lawful  right.     Thus,  where  oysters  were  placed  in  a  public 

'  See  ante,  p.  338.  ^  Qann  v.  Free  Fishers  of  Whit- 

^  'Woolrych  oa  Waters,  p.  167;  stable,  11   H.  L.  192;    Foreman  v. 

Ipswich  T.  Browne,  Savil.  2.  Free  Fishers  of  Whitstable,  L.  K.,  4 

3  Paterson's   Fishery   Laws,   p.  H.  L.  285  ;  Mayor  of  Colchester  v. 

30.    See  S.  v.  Ellis,  IM.  &  S.  666  ;  Brooke,  7  Q.  B.  339. 

Co.  Litt.  59  b;    Lifford's  case,  11  ^  Gann  v.  Free  Fishers  of  ffhit- 

Rep.  52;  1  Wms.  Saund.  323,  n.  6  ;  stable,  11  H.  L.  192. 

Shep.  Toueli.  89;    Shuitleworth  v.  '  Anon.,    1   Camp.   616    n  •  see 

Ze  Fleming,  19  C.  B.,  N.  S.  683.  Paterson,  p.  32.                        " ' 

■'  Gray  v.  Bond,  2  B.  &  B.  667. 
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navigable  river,  so  as  to  be  a  nuisance  to  tbe  navigation,  it 
was  beld  that  the  liberty  of  passage  on  a  public  navigable 
river  is  not  suspended  when  the  tide  is  too  low  for  vessels 
to  float,  and  consequently  it  is  no  excess  of  the  right  if  a 
vessel,  which  cannot  reach  her  destination  in  a  single  tide, 
grounds  on  the  oyster  bed  tUl  the  tide  serves,  but  that 
a  person  navigating  is  not  justified  in  damaging  such  x^ro- 
perty  by  running  his  vessel  against  it  if  he  has  room  to 
pass  without  so  doing;  for  an  individual  cannot  abate  a 
nuisance  if  he  is  not  otherwise  injured  by  it  than  as  one 
of  the  public,  and  therefore  the  fact  that  such  property  is 
a  nuisance  is  no  excuse  for  running  against  it  negligently.^ 
The  nature  of  the  right  was  not  affected,  even  though  the 
vessel  grounding  might  be  liable  to  compensation  for  the 
injury  done.^ 

All  weirs  appm'tenant  to  fisheries,  and  all  other  fixed  Weirs,  &o. 
engines  for  taking  fish  which  obstruct  the  whole  or  part  of  navigatirai^ 
the  navigation  of  a  public  navigable  river,  are  illegal,  and 
a  nuisance  unless  granted  by  the  Crown  before  the  reign 
of  Edward  I.^ 

The  right  to  maintain  a  weir.in  a  public  navigable  river 
came  into  question  in  the  year  1839  as  to  the  river  Severn.* 
The  weir  in  question  was  proved  to  have  existed  since  the 
time  of  the  Domesday  Book,  and  the  question  was  whether 
the  Crown  had  the  right  before  Magna  Charta  to  autho- 
rize the  erection  of  weirs  interfering  with  the  public  right 
of  navigation.  The  Court  held,  that  the  common  law 
right  was  and  always  had  been  paramount  to  the  power  of 
the  Crown  to  interfere  by  grant,  but  that  the  statute  of  25 
Ediv.  III.  c.  4,  which  directed  the  destruction  of  all  gorces,^ 
mills,  weirs,  stanks,  stakes,  and  kiddles'"  which  had  been 

I  Mnyor  of  Colchester  t.  Brooke,  7  Edw.  III.  c.  2  ;  1  Hen.  IV.  o.  12  ; 

Q.  B.  339.  12  Edw.  IV.  u.  7,  s.  3. 

'^  lb.  373,  and  per  Coltman,  J.,  *  Williams  y.  micox,  8  A.  &  E. 

at  p.  355  ;    see  also  Gann  v.  Free  314. 

Fishers  of  Whitstaile,  11  H.  L.192;  °  A  deep  pit  of  water  or  gnlf ; 

see  also  Dimes  t.  JPetley,  15  Q.  B.  Co.  Litt.  5  (a). 

329.  "  Open  weirs,  whereby  fish  are 

3  25  Edw.  III.  Stat.  4,  c.  4 ;  45  caught ;  2  Inst.  38. 
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Weirs  ob- 
structing 
fishery  ia 
public  rivers. 


set  up  in  the  time  of  Edward  I.  and  subsequently, 
legalized  by  implication  all  those  erected  before  that  time, 
though  in  strictness  they  were  illegal  at  common  law.  It, 
therefore,  follows  that  if  a  weir  obstructing  the  navigation 
can  be  shown  to  have  existed  before  the  time  of  Edward  I., 
it  must  be  held  to  be  legal.^ 

The  question  whether  weirs  and  fixed  engines  for  taking 
fish  in  public  navigable  rivers,  but  which  do  not  interfere 
with  the  navigation,  are  illegal  and  a  nuisance,  is  not  quite 
so  clear.  So  far  as  salmon  are  concerned,  the  question  is 
practically  provided  for  by  the  Salmon  Fishery  Acts;^  but 
as  regards  other  fish,  and  where  the  Salmon  Acts  do  not 
apply,  the  question  is  still  of  some  importance.  It  would 
appear,  as  has  been  before  stated,  that  the  public  have  a 
right  in  the  sea  and  navigable  rivers  to  catch  all  the  fish 
they  can  by  all  means  which  are  not  inconsistent  with  the 
rights  of  others.^  This  authorizes  them  to  use  lawful  nets,* 
but  could  not  authorize  the  erection  of  weirs  or  the  fixing  to 
the  soil  of  fixed  engines,  which  would  be  &puvprestiire  on  the 
soil  of  the  Crown.  Further,  no  prescriptive  right  could  be 
acquired  to  such  erections,  it  having  been  held  that  the 
fishing  in  the  sea  being  common,  a  prescription  for  such  a 
right  is  void.^  Moreover,  though  the  early  statutes  from 
Magna  Charta  to  1  Hen.  IV.,  which  order  the  destruction 
of  all  weirs  throughout  the  kingdom  with  the  exception  of 
those  existing  prior  to  the  reign  of  Edward  I.,  and  forbid 
the  erection  of  new  weirs,  and  the  enhancement  or  enlarging 
of  ancient  ones,  have  been  held"  to  refer  to  navigable  rivers 
only,  and  to  the  obstruction  of  the  navigation,  as  the  sole 
ground  for  putting  them  down;  yet  it  appears  to  be  the 
opinion  of  the  Court  of  Queen's  Bench,  that  the  later 


1  As  to  wbat  evidence  is  neces- 
sary to  prove  the  existence  of  this 
immemorial  right,  see  Solford  v. 
George,  L.  E,.,  3  Q.  B.  639;  Maw- 
siorne  v.  Bachhoimc,  L.  R.,  3  0.  P. 
67,  and  ante,  p.  348  ct  scq. 

^  See  post,  p.  386  ct  seq. 

3  Ante,  p.  344. 


*  TFarren  v.  Mathews,  6  Mod. 
73. 

»  Ward  v.  CrcsswcU,  "Willes,  265 ; 
JDevins  v.  Bird,  12  L.  T.,  N.  S. 
306. 

"  Rollc  V.  Whytc,  L.  R.,  3  Q.  B. 
286  ;  Leconfield  v.  Lonsdale,  L.  B., 
5  C.  P.  657. 
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statutes  4  Hen.  IV.  c.  11,  2  Hen.  VI.  c.  19,  and  12  Sdw. 
IV.  c.  7,  -which,  recite  the  earlier  statutes,  and  expressly 
refer  to  the  protection  of  the  young  fry  of  fish  as  one 
of  the  objects  for  enforcing  them,  make  such  weirs  and 
fixed  engines  as  facilitate  the  destruction  of  young  fish, 
illegal  and  a  nuisance.^ 

With  regard  to  the  right  of  the  owner  of  a  several 
fishery  in  a  public  navigable  river  to  maintain  a  weir, 
inasmuch  as  the  right  to  the  several  fishery  itself  must  be 
traced  to  an  origin  before  Magna  Charta,  his  right  to 
maintain  a  weir  as  appurtenant  thereto  would  require  an 
equally  ancient  title  to  make  it  legal,  otherwise  it  is  a 
public  nuisance. 

Where  a  right  to  an  ancient  weir  has  been  established, 
the  weir  must  not  be  enhanced,  straitened,  or  enlarged,  as 
will  be  a  public  nuisance. 

In  addition  to  a  liability  for  indictment  for  a  public  Obstructiona 
nuisance,  the  owner  of  a  fishery  who  interferes  in  an  actionaWe 
unauthorized  manner  with  the  passage  of  fish  up  a  river, 
will  be  liable  to  an  action  for  damages  at  the  suit  of 
another  owner  prejudiced  thereby.^  Thus  where  the  de- 
fendant, who  was  the  owner  of  an  ancient  weir  made  of 
brushwood,  through  which  salmon  could  pass,  converted 
the  same  into  a  solid  stone  weir  impervious  to  fish,  it  was 
held  that  the  plaiutiff,  the  owner  of  a  fishery  above  him, 
could  recover  damages  for  the  injury  to  his  fishery.'  In 
the  case  of  Margins  of  Donegal  v.  Hamilton,'^  where  the 
owner  of  a  lower  fishery  on  the  Bann  made  weirs,  cuts 
and  traps,  by  means  of  which  the  current  of  the  stream 
was  altered,  and  so  the  passage  of  trout,  salmon,  and  other 
fish  was  prevented,  it  was  held  that  the  plaintifi:,  an  upper 
proprietor  on  the  river,  had  a  right  of  action.    Fitz  Gibbon, 

'  SoUe  V.  Whyte,  per  Cockburn,  246 ;  see  also  per  O'Hagan,  J.,  in 

C.  J.,  L.  E.,  3  Q.  B.  301;  SoJford  Murphy  v.  Ryan,  Ir.  E.,  2  0.  L. 

V.  George,  L.  R.,  3  Q.  B.  639.  148 ;  Co.,  2  Inst.  30;  Wooliych,  p. 

=  Weld  Y.  Hornby,  7  East,   195,  197. 

per  Lord  EUenborough,  C.  J. ;  Le-  '   Weld  v.  Sornby,  7  East,  195  ; 

conficld  V.  Lonsdale,  L.  R.,  5  C.  P.  3  Sm.  244. 

726,  per  Bovill,  C.  J. ;  Lib.  assiz.  *  3  Eidg.  P.  C.  267. 
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L.  C,  in  the  case  says:^  "It  is  clear  that  the  plaintiff,  as 
"  proprietor  of  the  upper  fishery,  has  a  right  to  the  full 
"  possession  of  the  water,  the  element  of  his  fishery,  in 
"  the  same  plight  and  condition  in  which  he  enjoyed  it 
"  when  the  corporation,  under  whom  the  defendant  de- 
"  rives,  obtained  their  grant  from  the  Crown ;  he  has  a 
"  right  to  a  free  passage  for  fish  from  the  sea  into  his 
"  fishery,  and  he  has  a  right  to  catch  as  many  fish  as 
"  he  can  catch  by  his  industry  and  art  which  find  their 
"  way  into  his  fishery.  It  is  clear  that  the  defendant  has 
"  the  same  rights  as  proprietress  of  the  lower  fishery.  She 
"  has  a  right  to  the  same  full  possession  of  the  water,  to  a 
"  free  passage  of  fish  from  the  sea  into  her  fishery.  And 
"  she  has  a  right  abstractedly  to  catch  every  fish,  which 
"  finds  its  way  into  her  fishery,  which  she  can  lay  hold  of 
"  by  her  art  or  by  her  industry.  But  in  the  exercise  of 
"  this  right,  she  cannot  alter  the  state,  plight,  or  condition 
"  of  the  water  of  the  plaintiff's  fishery  from  the  state, 
"  plight,  and  condition  in  which  she  enjoyed  it  at  the  time 
"  when  the  corporation,  under  whom  she  derives,  obtained 
"  their  grant  to  the  injury  of  plaintiff's  fishery ;  nor  can 
"  she  stop  or  obstruct  the  passage  of  fish  from  the  sea  into 
"  the  plaintiff's  fishery  in  any  manner  not  essentially 
"  necessary  to  enable  her  to  exercise  her  right  of  catching 
"  fish  in  their  passage  up  the  river." 

Fishery  in  Private  Streams. 
Belongs  jjj-iHJtt      In  all  rivers  and  streams  above  the  fiow  and  reflow  of 
owners  of  the  ^^  ii^Q,  whether  such  rivers  are  navigable  or  not,  the 
bed  as  a  proprietors  of  the  land  abutting  on  the  stream  are  prima 

■dgkt.  facie  owners  of  the  soil  of  the  alvcus  or  channel  acl  medium 

filum  aquce,  and  as  such  have  prima  facie  the  right  of 
fishing  in  front  of  their  land.^     "  According  to  the  well- 

'   3  Ridg-.  P.  C.  p.  323.  lisU  v.  Graham,  L.  E.,  i  Ex.  361 ; 

2  Bickctt  V.  Morris,  L.  E.,  1  So.  Murphi/   i-.  Eyan,  Ir.  E,.,  2  C.  L. 

App.    47  ;     Wishart    v.    Wyllie,    1  143  ;  Lamb  v.  Kcioblggen,  1  Car.  & 

Macq.  H.  L.  389  ;  Mayor  of  Car-  K.   649 ;  Parthcriclic  v.   Mason,   2 
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"  established  principles  of  the  common  law,"  says 
O'Hagan,  J.,  "the  proprietors  on  either  side  of  the 
"  river  are  presumed  to  be  possessed  of  the  hed  and  soil 
"  of  it  moietively  to  a  supposed  line  in  the  middle,  consti- 
"  tuting  their  legal  boundary,  and  being  so  possessed, 
"  have  an  exclusive  right  to  the  fishery  in  the  water  which 
"  flows  above  their  respective  territories."'  Where  a  man 
possesses  land  on  both  sides  of  the  water,  he  has  prima 
facie  the  sole  right  of  fishing  therein.^ 

In  the  case  of  Foster  v.  Wright,  where  a  river  had 
formerly  flowed  wholly  within  the  lands  of  one  proprietor, 
and  had  by  gradual  and  imperceptible  degrees  worn  away 
its  banks,  and  approached,  and  eventually  encroached, 
upon  the  lands  of  the  defendant,  a  proprietor  adjoining,  it 
was  held,  that  the  OAvaership  of  the  soil  to  the  bed  still 
remained  in  the  former  proprietor,  and  that  he  could 
maintain  an  action  of  trespass  agaiast  the  defendant  for 
fishing  on  a  strip  of  the  bed  which,  before  the  encroach- 
ment, had  been  his,  defendant's,  property.^ 

This  right  is  a  right  of  property,  one  of  the  profits  of 
the  land,  and  has  been  called  a  territorial  fishery.  It  is  not, 
strictly  speaking,  a  riparian  right  arising  from  the  right 
of  access  to  the  water,*  but  is  a  profit  of  the  land  over 
which  the  water  flows,  and  as  such  may  be  transferred  or 
appropriated  either  with  or  without  the  property  in  the 
bed  or  banks  to  another  person,  whether  he  has  land  or 
not  on  the  borders  of,  or  adjacent  to,  the  stream.^ 

As  this  right,  in  the  case  of  opposite  proprietors,  only 
extends  prima  facie  to  the  middle  line  of  the  water,  each 
can  only  fish,  whether  with  rods  or  nets,  up  to  that 

Eep.  658  ;  Fitiwalter's  case,  1  Mod.  App.  C.  856. 

106  ;    Hale  de  Jure  Maris,  p.  1 ;  ^  4  0.  P.  D.  438 ;   see  ante,  p. 

Bracton,  lib.  1,  c.  28,  31  ;  see  also  64. 

•T.  Phibbs,  L.  E,.,2  H.  L.  165,  *  See  Lyon  v.  Fishmongers'  Co.,  1 


per  Lord  Cran-worth.  App.  C.  662. 

i  Miirpluj  v.  Byan,  Ir.  E.,  2  C.  L.  "  Marshall  v.  UUestvatcr  Co.,  3  B. 

148.  &  S.  732 ;  Bristoice  v.  Cormkau,  3 

'  See  Paterson's  Fisheiy  Laws,  App.  C.  665. 
p.  49  ;   Orr  Eu-ing  v.  Colqtthoun,  2 
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boundary;  and  if  either  casts  his  net  or  line  heyond  that 
boundary,  he  is  liable  to  an  action  of  trespass,  unless  he 
can  prove  o,  right  to  the  whole  fishery.^ 

The  rights  of  shooting  and  fowling,  unless  specially 
reserved  in  a  lease,  are  vested  in  the  occupier  or  tenant  of 
the  lands,  and  not  in  the  landlord.''  From  analogy,  it 
would  appear,  that  in  an  ordinary  lease  of  lands,  including 
waters  and  streams,  the  right  of  fishing  is,  unless  specially 
reserved  by  the  landlord,  impliedly  granted  to  the  tenant 
as  one  of  the  profits  of  the  land  covered  with  water, 
included  within  the  boundaries  of  his  lease.' 

Properly  speaking,  the  right  cannot  be  reserved  by  a 
lease,  but  what  is  practically  the  same  thing,  the  reserva- 
tion is  construed  as  a  re-grant  by  the  tenant  to  landlord.* 

The  presumption  that  the  owner  of  the  soil  of  the  bed 
of  a  non-tidal  river  is  also  owner  of  an  exclusive  right  of 
fishing  therein,  may  be  rebutted,  but  if  not  rebutted  it  is 
the  legal  presumption.'  If,  therefore,  the  lord  of  a  manor 
would  intrude  his  claim,  he  must  make  it  out  by  evidence 
of  his  own,  as  by  deed,  and  the  presumption  that  a  several 
fishery  passed  to  the  lord  as  appurtenant  to  a  manor  under 
a  deed,  has  been  held  to  be  rebutted  by  proof,  that  before 
the  date  of  the  deed  the  owners  of  the  land  had  the  right 
of  free  fishery." 

The  lord  of  a  manor,  "being  prima  facie  the  owner  of  the 
waste  lands  of  the  manor,  will  be  prima  facie  entitled  to  the 
right  of  fishing  in  the  waters  of  the  waste.'  The  words 
common  or  waste  land,  however,  mean  only  those  com- 
monable lands  of  which  the  soil  is  in  the  lord,  and  not 


'  Seaiiman  v.  Kinsella,  Jr.  R., 
11  C.  L.  249  ;  Paterson,  p.  109. 

■  See  2  Will.  IV.  c.  32. 

'  Paterson's  G-ame  Laws,  p.  14  ; 
Paterson's  Fishery  Laws,  p.  67  ; 
Oke's  G-ame  Laws,  p.  118. 

*  Graham  v.  Hwart,  7  H.  L. 
331  ;  Seymour  v.  Couricncnj,  5 
Burr.  2817  ;  Paterson,  Fishery 
Laws,  p.  68. 

5  See  Wishart  v.  Wyllie,  1  Mcq. 


H.  L.  389. 

"  lamb  V.  Kewbic/ffoi,  1  Car.  & 
K.  549.  See  also  Grand  Union 
Canal  \.  Ashiy,  C  H.  &  N.  403. 

'  See  Paterson,  Fishery  Laws, 
p.  54 ;  Oke's  Game  Laws,  pp.  50, 
128  ;  Cornwell  v.  Saunders,  32  L. 
J.,  N.  S.,  M.  C.  6  ;  Graham  v. 
i'lcffrt,  26  L.  J.,  N.  S.,  Ex.  97  ;  7 
H.  L.  Cas.  331, 
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open  fields  where  owners  had  rights  In  severalty.^  A 
lord  of  a  manor  is  not  justified  in  making  such  a  store 
place  for  fish  as  to  disturb  the  commonable  rights  of  his 
tenants.^ 

Thus,  if  any  one  claims  a  right  of  fishery  in  another's 
water,  the  onus  of  proof  is  on  him. 

It  has  been  said  before  that  a  claim  by  the  public  to  fish  A  claim  by 
in  non-tidal  waters  has  been  held  to  be  such  a  claim  as  can-  fish  ia  private 
not  exist  at  law,'  or  be  supported  by  immemorial  user.^  waters  can- 
Moreover,  a  claim  by  custom  for  all  the  inhabitants  of  a  law, 
parish  to  angle  and  catch  fish  in  private  waters,^  and  a  cus-  or  by  custom, 
tom  for  the  commoners,  copyholders,  and  ancient  free- 
holders of  a  manor,  and  their  tenants,  and  the  dwellers  in 
the  parish  and  manor  to  fish  in  the  waste  waters  of  a 
manor,  have  been  held  bad  and  unreasonable,^  on  the 
ground  that  the  right  claimed  was  a  profit  a  jwendre  on  the 
soil  of  another,  which  might  lead  to  the  destruction  of  the 
subject-matter    to   which    the   alleged    custom    applied.' 
Where  the  pubHc  have  been  allowed  to  fish  in  private 
waters,  even   from  time   immemorial,  the  permission  is 
revocable  at  any  time  at  the  will  of  the  proprietor.^ 

A  several  or  exclusive  fishery  in  private  waters  may  Several 
exist  in  a  stranger  by  grant  or  prescription  from  the  owner  i^omth^'^^ 
of  the  soil  as  an  incorporeal  hereditament."    Such  a  fishery  ownership  of 
may,  it  would  appear,  be  claimed  as  appurtenant'  to  a 

1  Grand  Utiion  C'aflal  v.  Ashbij,  6  ^  Mm-jihy  v.Si/an,lT.'R.,2  C.  L. 

H.  &  N.  394.  Ii3.     See  ante,  p.  344  et  seq. 

"  Cro.  Car.  495  ;  Reeve  v.  Digby.  ''  Bland  v.  Zipscomie,  4  E.  &  B. 

See  also  as  to  manors,  Williams's  413. 

Eeal  Property,    119  ;  Hoe  d.  Bar-  »  AUr/ood  v.  Gibson,  34  L.  T.,  N. 

rett  V.  Kemp,  2  Bing.  N.  C.  102 ;  S.  883. 

Grove  v.  West,  7  Taunt.  39  ;  Smith  '  Bace  v.  JFard,  4  E.  &  B.  702. 

V.   JEarl  Brownlow,  L.   K.,   9  Eq.  ^  See  Solfordv.  Bailey,  IS  Q.  B. 

241;    Warric!c  V.  QtieenU  College,  L.  420. 
R.,  6  Ch.  716.  5  Marshall  v.  Vlleswater,  3  B.  & 

^  Sargrcaves  v.  Diddams,  L.  R.,  S.   732,   per  Wightman,  J.  ;  Hol- 

10  Q.  B.  587:  Musset  v.  Burch,  3-5  ford  v.  Baileij,  13  Q.  B.  426  ;   8  Q. 

L.  T.,  N.  S.  486  ;  EtuUon  y.McRae,  B.  1016.      See  Kinnersley  v.  Orpe, 

4  B.  &  S.  585.  Doug.  56. 
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manor,  but  not  as  appurtenant  to  land  or  a  tenement,  as 
being  too  extensive  a  rigbt.^ 

Tbe  ownership  of  the  soil  of  non-tidal  rivers  bas  been 
said  to  impoi-t  a  right  to  the  exclusive  fishery  thereon; 
much  controversy  has  arisen  as  to  'whether  the  converse  of 
this  proposition  is  true, — viz.  that  the  ownership  of  a  several 
fishery  imports  the  ownership  of  the  soil.  On  this  point 
Lord  Coke  thus  expresses  himself :  "  If  a  man  be  seized  of 
"  a  river,  and  by  deed  do  grant  sejMralem  j^iscariam  in  the 
"  same,  and  maketh  livery  of  seizin  secundum  formam 
"  charted,  the  soil  doth  not  pass,  nor  the  water,  for  the 
"  grantor  may  take  water  there ;  and  if  the  river  become 
"  drye,  he  may  take  the  benefit  of  the  soile,  for  there  passed 
"  to  the  grantee  but  a  particular  right,  and  the  livery 
"  being  made  secundum  formam  chartce  cannot  enlarge  the 
"  grant.  For  the  same  reason  if  a  man  grant  aquam  suam 
"  the  soile  shall  not  pass,  but  the  pischary  within  the  water 
"  passeth  therewith."  ^ 

In  the  case  of  Solford  v.  Bailey,^  Lord  Denman,  C.  J., 
delivering  the  considered  judgment  of  the  Court,  says,  at 
p.  1016,  "No  doubt  the  allegation  of  a  several  fishery, 
"  jvimd  facie,  imports  ownership  of  the  soil,  though  they 
"  are  not  necessarily  united."  In  the  case  of  Marshall  v. 
Ullesicater  Co.,*  this  question  again  arose,  and  the  majority 
of  the  Court,  "Wightman  and  Mellor,  JJ.,  held  that  a  grant 
of  a  'several  fishery,  together  with  livery  of  seisin,  re- 
serving a  quit  rent  of  4:d.  a  year  to  the  then  lord  of  the 
manor,  must,  in  the  absence  of  evidence  to  the  contrary, 
be  taken  to  convey  a  corporeal  and  not  an  incorporeal 
inheritance,  as  a  feoffment  with  livery  of  seisin  and  the 
reservation  of  a  quit  rent  are  not  appropriate  to  an 
incorporeal  estate,  and  that,  therefore,  the  soil  passed 
by  the  grant.     Cockbui'u,  C.  J.,  though  holding  himself 


'  Per  WiUes,  J.,  in  Edgar  v. 
Commissioners  of  Fisheries,  20  L. 
T.,  N.  S.  737,  and  ante,  p.  351. 

-  Co.  Litt.  4  b. 


3  8  Q.  B.  1000.     See  also  same 
case  on  appeal,  13  Q.  B.  426. 
«  3  B.  &  S.  732. 
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bound  by  tbe  case  of  Holford  v.  Bailey,  was  himself 
of  a  difEerent  opinion.  After  citing  the  opinion  of  Lord 
Coke,  to  the  effect  that  a  grant  of  a  several  fishery  does 
not  pass  the  soil,  he  proceeds :  ^  "  Now,  independently  of 
"  the  high  authority  of  Lord  Coke  on  such  a  matter,  I 
"  must  say  that  this  doctrine  appears  to  me  the  only  one 
"  which  is  reconcileable  with  principle  or  reason.  It  is 
"  admitted  on  all  hands  that  a  several  fishery  may  exist 
"  independently  of  the  ownership  of  the  soil  in  the  bed  of 
"  the  water.  Why  then  should  such  a  fishery  be  considered 
"  as  carrying  with  it,  in  the  absence  of  negative  proof,  the 
"  property  in  the  soil  ?  On  the  contrary,  it  seems  to  me 
"  that  there  is  every  reason  for  holding  the  opposite  way. 
"  The  use  of  the  water  for  the  purposes  of  fishing  is,  when 
"  the  fishery  is  united  with  the  ownership  of  the  soil,  a 
"  right  incidental  and  accessory  to  the  latter;  on  a  grant  of 
"  the  land,  the  water  and  the  incidental  and  accessory 
"  right  of  fishery  would  necessarily  pass  with  it.  If,  then, 
"  the  intention  be  to  convey  the  soil,  why  not  convey  the 
"  land  at  once,  leaving  the  accessory  to  follow  ?  Why- 
"  grant  the  accessory  that  the  principal  may  pass  inciden- 
"  tally  ?  Surely  such  a  proceeding  would  be  at  once  illo- 
"  gical  and  unlawyerHke." 

In  the  case  of  Bloomfield  v.  Johnson,^  where  the  Irish 
Court  of  Exchequer  Chamber  held,  that  the  grant  of  a/ree 
fishery  in  Lough  Erne  did  not  pass  the  soil,  Fitzgerald, 
B.,  in  his  learned  and  elaborate  judgment,  after  citing 
with  approval  the  opinion  of  Coke  above  mentioned,  says,^ 
"  I  am  aware  of  no  case  prior  to  that  of  Marshall  v.  Ulles- 
"  water  Navigation  Co.,  in  which  anything  really  incon- 
"  sistent  with  the  position  of  Lord  Coke  can  be  said  to  have 
"  been  decided.  It  may  be  questioned,  whether  for  the 
"  decision  of  that  case  it  was  necessary  to  dispute  Lord 
"  Coke's  position ;  but  undoubtedly  the  judges  who  made 
"  that  decision,  especially  Cockburn,  C.  J.,  who  was  dis- 

1  Pase  747.  ^  Ir.  E.,  S  C.  L.  68.  ^  Page  105. 
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"  satisfied  -with  it,  but  held  himself  bound  by  former 
"  authorities,  do  appear  to  lay  it  down  as  law,  that  the 
"  grant  of  a  fishery  by  the  owner  of  the  soil  in  the  water 
"  of  that  soil,  would,  if  accompanied  by  livery  of  seisin, 
"  pass  the  soil.  But  Holford  v.  Bailey,  and  that  class  of 
"  cases  which,  for  this  purpose,  decide  only  that  the  allega- 
"  tion  in  pleading  or  otherwise  of  the  ownership  of  a 
"  several  fishery  generally  does,  prima  facie,  imply  the 
"  ownership  of  the  soil,  are  the  only  authorities  referred 
"  to,  and  this — I  say  it  with  deference — appears  to  me 
"  quite  consistent  with  Coke's  position."  ^ 

As  the  law  now  stands  it  would,  therefore,  appear  that 
where  a  grant  of  a  several  fishery  is  made,  if  nothing  is 
known  as  to  the  ownership  of  the  land,  the  grant  will 
impliedly  carry  the  soil,  but  as  there  is  much  difference  of 
opinion  among  learned  judges  on  this  point,  it  cannot  be 
taken  to  be  finally  settled.^ 

Free  fishery.  A  free  fishery  may  exist  in  private  waters  by  grant  or 
■prescription  from  the  owner  of  the  soil.  It  is  sometimes 
also  called  a  common  of  fishery,  and  is,  as  has  been  said,  a 
right  of  fishery  not  exclusive  in  a  particular  place,  and  as 
such  may  exist  in  the  owner  of  the  soil  in  conjunction 
with  a  stranger,  or  in  two  or  more  strangers  to  the  ex- 
clusion of  the  owner  of  the  soil.  "  If  he  who  is  the  owner 
"  of  the  soil,  and  as  such  entitled  to  the  exclusive  right 
"  of  fishing,  grant  to  another  the  right  of  fishing  so  as  not 
"  to  exclude  himself,  the  grantee  has  a  right  of  fishing  not 
"  exclusive,  but  without  the  soil,  and  the  owner  of  the  soil 
"  retains  the  soil  with  a  right  of  fishing  no  longer  exclu- 
"  sive.  The  right  of  the  grantee  mil  be  properly  called — 
"  as  all,  I  think,  admit — a  common  of  fishery.     The  right 

'  See  Paterson,   p.   65 ;    Jiex  v.  ^    See    Paterson,     p.     65.        In 

Fttis,  1  M.  &  S.  665,  per  Bayley,  Sobinson  t.  Bhuleep  Singh,  a  grant 

J.;  JDuJce  of  Somerset  -v.  Fogxcell,  t  of   "all  that   warren   of   conies" 

B.  &  C.   875  ;  Hayes  v.  Bridges,  1  was  held  to  pass  the  soil  of  the 

R.,  L.&  S.  420  ;  Scrattm  Y.Hromi,  warren,  and  not  merely  the  fran- 

4  B.  &  C.  845.  chise;   11  Ch.  D.  798. 
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"  of  the  grantor  is  apparently  something  more,  he  has  the 
"  ownership  of  the  soil,  the  right  of  fishing  incident  thereto  . 
"  being  no  longer  exclusive,  but  abridged  by  his  grant; 
"  as  against  any  one  but  his  grantee,  his  rights  are  what 
"  they  were  before.  If  free  fishery  be  the  common  name 
"  for  this  right  of  fishery  in  both  cases,  then,  as  applied 
"  to  the  grantee,  it  may  be  called  synonymous  with  com- 
"  mon  of  fishery ;  as  applied  to  the  grantor,  it  will  be 
"  something  more."  ^ 

The  ownership  of  a  free  fishery — i.  e.,  a  fishery  not 
exclusive — does  not  import  the  ownership  of  the  soil,  and 
a  grant  of  free  fishery  by  the  owner  of  the  soil  has  been 
held  not  to  pass  the  soil  ad  medium  filum  aqiiw.  Thus, 
in  Bloomfield  v.  Johnson,^  where  the  question  was 
whether  a  grant  of  lands  adjacent  to  Lough  Erne  and 
of  a  several  fishery  in  the  lake  passed  the  soil  ad 
medium  filum  aquw,  the  Court  of  Exchequer  Chamber  in 
Ireland  held  it  did  not ;  Fitzgerald,  B.,  being  of  opinion 
that,  assuming  that  the  presumption  that  by  a  grant  of 
lands  adjacent  to  a  fresh  water  river  (the  grantor  being 
owner  of  the  soil  of  the  river),  the  soil  of  the  river  passed 
ad  medium  filum  aquce,  appKed  to  such  a  water  as  Lough 
Erne,  the  grant  of  a  free  fishery,  when  a  several  fishery 
might  have  been  granted,  was  sufficient  to  rebut  the  pre- 
sumption that  the  soil  was  intended  to  pass. 

The  right  of  fishing  in  private  waters  is,  of  com-se,  userof 
equally  subordinate  to   the  rights  of  navigation,  which  fisheries, 
may  have  been  acquired  by  the  public  over  such  waters  by 
grant  or  prescription  or  Act  of  Parliament,  and  any  in- 
terference with  them  will  be  a  nuisance,  and  indictable.^ 

It  has  been  held,  however,  that  the  provisions  of  Magna  Weirs  in 
Charta  and  of  the  other  early  statutes,  including  17  Ric.  II.  ^"™*g® 

'  JBlooinfieldY.  Johnson,  Ir.  E.,  8  '   Williams  v.  Wilcox,  8  A.  &  E. 

C.  L.   68,   per  Fitzgerald,   B.,   at  333,    per    Lord    Denmau,  C.   J.  ; 

p.  107.     See  also  Co.  Litt.  122  a.  Hale  de  Jure    Maris,  c.   2.      See 

^  Ir.  E.,  8  C.  L.  68  ;  see  Alder-  On-  JEwinc/  v.  Colquhoun,  2  App.  C. 

man     of    London    v.    Hastings,    2  839. 
Sid.  8. 
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c.  9,  and  12  Edw.  IV.  c.  7,  which  prohibit  weirs,  relate  to 
navigable  rivers  only  ;  and  that  though  weirs  in  navigable 
rivers  are  illegal  unless  they  existed  before  the  time  of 
Edward  I.,  such  an  easement  to  a  weir  obstructing  the 
fishery  may  be  acquired  in  private  waters  by  grant  or 
prescription  from  the  other  riparian  owners,  or  by  enjoy- 
ment ;  in  short,  by  any  means  by  which  such  rights  may 
be  constituted.^  It  would  seem  that  a  claim  to  a  weir  is 
within  the  Prescription  Act,  and  may  be  established  by  proof 
of  enjoyment  for  the  time  required  to  confer  easements  with 
respect  to  water,  and  that  the  occasional  interruption  of 
the  enjoyment  of  a  weir  so  claimed  by  the  owner  of  a 
mill  on  the  banks  of  the  river  would  not  necessarily  operate 
to  destroy  such  a  right.  "We  think,"  says  Cockbum, 
C.  J.,  "  that  there  is  nothing  to  prevent  a  second  easement 
"  being  acqtdred  as  subordinate  to  one  already  existing 
"  where  the  subject-matter  admits  of  it.  If  the  other 
"  riparian  owners  on  the  stream  had  granted  to  the  appel- 
"  lant  to  have  a  weir  for  the  purpose  of  taking  fish  at  such 
"  times  as  the  whole  body  of  the  stream  was  not  needed 
"  for  the  working  of  the  mill,  such  a  grant  would  have 
"  been  perfectly  good,  and  would  have  conferred  an  ease- 
"  ment^ro  tan  to;  we  see  no  reason  why  such  a  qualified 
"  easement  should  not  be  acquired  by  user  for  the  time 
"  required  to  confer  easements  in  respect  of  water."^ 
Obstruction  The  erection  of  a  weir  or  other  engine  obstructing  the 
°*t^^^^w  passage  of  fish,  though  not  a  public  nuisance  and  in- 
dictable, is,  as  has  been  said,  an  interference  with  the 
rights  of  the  owners  of  other  fisheries,  and  is  as  such 
prima  facie  actionable,  as  is  also  the  enhancing  and  en- 
larging of  existing  weirs.' 

Thus  in  the  case  of  Weld  v.  Hornby*  the  converting  of 

1  Bolle  V.  Whyte,  L.  R.,  3  Q.  B.  302.  See  also  per  Eovill,  C.  J.,  in 
286  ;  Leconfleld  t.  Lonsdale,  L.  E,.,  Lecmfield  v.  Lonsdale,  L  E  s'c 
5  C.  P.  657  ;  CalUs  on  Sewers,  p.       P.  726.  '' 

259  ;  Coke,  2  Inst.  p.  38  ;   Chester  =>  7  East,  195. 

Mill  case,  10  Co.  Rep.  138.  "  L.  B.,  5  C.  P.  725. 

2  nolle  V.  Whyte,  L.  E..,  2  Q.  B. 


Digitized  by  Microsoft® 


FISHERY   IN   PRIVATE   STREAMS.  369 

an  ancient  brushwood  weir  through  which  fish  could  pass, 
into  an  impenetrable  stone  weir  was  held  actionable  at  the 
suit  of  another  owner  prejudiced  thereby.  In  this  case 
the  locus  in  quo  was  thought  by  Lord  Ellenborough  to  be  a 
navigable  river,  and  he  expressed  an  opiaion  that  the  weir 
was  a  public  nuisance ;  this,  however,  turned  out  not  to  be 
the  case,  and  is  thus  alluded  to  by  Bovill,  C.  J.,  in  Lecon- 
field  V.  Lonsdale,^  "  It  was  an  action  for  a  private  nuisance, 
"  and  unquestionably  maintainable  in  respect  of  the  plain- 
"  tifE's  private  right  of  property,  which  was  injured  by  the 
"  act  of  the  defendant  in  making  his  weir  impervious  to 
"  fish,  and  so  preventing  them  from  arriving  at  the  plain- 
"  tiff's  fishery,  a  grievance  long  recognized  as  giving  a 
"  right  of  action,  independent  of  any  question  of  pubUo 
"  nuisance.  See  the  precedent  in  the  last  case  of  year 
"  46,  Lib.  Assiz."  In  fact  any  unauthorized  interference 
with  the  passage  of  fish  up  a  river  would  appear  to  be 
actionable  at  the  suit  of  the  owner  of  a  fishery  who  suffers 
damage  thereby.^ 

The  pollution  of  the  water  of  a  stream,  so  as  to  render  it 
unfit  for  fish  to  live  in,  is,  moreover,  actionable,  and 
ground  for  the  interference  of  the  Court  by  injunc- 
tion.^ 


Fishery  in  Lakes  and  Fools. 

"With  regard  to  the  law  as  to  fishery  in  small  ponds  or  lu  ponds  and 
pools,  included  in  one  property  or  manor,  there  can  be  no  V°°^- 
doubt  but  that  the  owner  of  the  property  or  manor  has 
priniA  facie  the  exclusive  right  to  fish  therein.*     "Where  the 
boundary  of  two  properties  passes  along  the  pool,  it  is 

1  L.  R.,  5  C.  P.  725.  T.,  N.  S.  778 ;  A.-G.  v.  Litton,  2 

■■'  See   Marquis    of    Donegal    v.  Jur.,  N.  S.  181  ;   Oldaker  v.  Hunt, 

Hamilton,    3    Eidg.    P.    C.    267;  e  J).,!!/!:.  &  Gc.  376;  Aldred's  case. 

Murphy  v.  Hi/an,  Ir.  E.,  2  C.  L.  9  Eep.  89  a.     See  ante,  Ch.  III.  p. 

148.  150  et  seq. 

3  A.-G.  V.  Birmingham,  4  K.  &  *  See  Paterson,  Fishery  Laws, 

J.   528 ;    Bidder  v.  Croydon,  6  L.  p.  2. 

C.  B    B 
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taken  to  coincide  with  tlie  medium  filiim  of  tlie  pool,  and 
the  fishery  will  of  course  follow  this  boundary  line.i 

Though  fish  are  animals  ferce  natures,  which  cannot  be 
the  subject  of  larceny  at  common  law,  it  seems  that  fish 
in  a  small  pond,  tank,  or  stew  in  the  owner's  land,  where 
they  can  be  caught  at  pleasure,  are  more  like  chattels,  and 
may  be  the  subject  of  larceny ;  this  seems  to  depend  on 
the  size  of  the  pond,  but  no  one  has  attempted  to  define 
how  large  the  pond  or  lake  must  be,  where  larceny  ends.^ 
In  large  With  regard  to  the  right  of  fishing  in  large  navigable 

lakes'.  non-tidal  lakes,  the  law  does  not  appear  to  be  so  clearly 

settled.  As  has  been  said  before  the  XDublic  right  of  fishery 
cannot  exist  in  non-tidal  rivers,  where  the  presumption  is 
that  the  respective  owners  on  the  banks  are  entitled  to  the 
exclusive  fishery  ad  medium  filum  aqucs,  though  this  pre- 
sumption may  be  rebutted.  In  accordance  with  this 
principle,  the  Irish  Court  of  Exchequer  Chamber,  in 
Bloomfield  v.  Johnson,^  has  held,  with  some  hesitation, 
affirming  the  judgment  of  the  Coui-t  of  Common  Pleas, 
that  there  is  no  public  right  of  fishery  in  large  navigable 
and  non-tidal  lakes. 

The  same  point  was  raised  in  a  later  case  on  demurrer, 
and  the  Irish  Court  of  Exchequer  held  themselves  bound 
by  the  prior  decision  of  the  Exchequer  Chamber  in  Bloom- 
field  V.  Johnson,  which  they  could  not  question.  No  appeal 
was  brought  from  this  judgment  on  the  demurrer;  but  on 
an  appeal  to  the  Irish  Exchequer  Chamber,  from  an  order 
of  the  Court  making  absolute  a  conditional  order  for  a 
new  trial,  on  the  ground  of  mis-direction  on  other  groimds, 
Whiteside,  C.  J.,  strongly  expresses  his  dissent  from  the 
above  principle.*  "  If  this  vast  sheet  of  water,"  he  says, 
"  be  navigable  and  navigated  for  the  convenience  of  the 

'  Phear's   Eiglits  of  Water,  p.  5U  ;     East,     PI.    C.    610,    E.    v. 

1 ;  Woolrycli  on  Waters,  p.   121.  Sunsdon. 

See  also  per    Lord  'Blackburn  in  ^  i^  jj,^  g  q    j^    gg_     ^^^  ^^^^^ 

Sristowe  v.  Cormican,  3  App.  Gas.  p.  346,  and  as  to  the  ownership  of 

665.  the  bed  of  lakes,  ante,  Ch.  II.  p.  98. 

2  Paterson,  p.   72;    Gm/s  case,  ^  £>'istowe  v.  Connican,  li-.U.,  10 

Ow.   20  ;     1     Hale,   PI.   C.   510,  C.  L.  434. 
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"  surrounding  inhabitants, — if  the  lake  affords  a  common 
"  passage  for  puhlio  use, — ^if  its  navigation  be  watched  over 
"  and  assisted  by  the  grand  juries  of  four  surrounding 
"  counties,  for  the  benefit  of  the  subject, — why  should  not 
"  the  right  of  fishing  in  this  inland  sea  be  enjoyed  and 
"  exercised  by  the  public,  as  well  as  the  right  of  passage 
"  for  trade,  traffic  and  enjoyment,  subject  to  the  servitudes 
"  and  prerogatives  belonging  to  the  king  ?  The  lake, 
"  answers  the  lawyer,  to  give  the  right  of  fishing  to  the 
"  public,  should  be  navigable.  It  is  navigable,  answer 
"  the  inhabitants  of  four  counties.  No,  retorts  the  lawyer, 
"  navigable  in  fact  is  one  thing,  navigable  in  law  is  another. 
"  '  Navigable,'  writes  Lord  Hale,  '  means  tidal,  and,  unless 
"  '  the  salt  water  flows  and  recedes,  the  lough  is  not  legally 
"  '  navigable ;  and  if  the  water  be  fresh,  though  as  wide 
" '  as  three  counties,  and  teeming  with  fish,  the  public 
"  '  cannot  take  one  fish  in  the  exercise  of  their  industry 
"  '  in  procuring  sustenance  for  themselves  and  others ;  the 
"  '  liberty  of  fishing,  which  is  of  common  right  in  the  creeks 
"  '  and  arms  of  the  sea  or  navigable  rivers,  does  not  exist 
"  '  in  vast  sheets  of  water  or  inland  seas,  because  the  water 
" '  is  not  salt — an  arbitrary  rule  repugnant  to  reason, 
"  '  convenience,  and  the  common  sense  of  mankind.'  In- 
"  quisitive  lawyers  have  raised  the  question,  did  Lord 
"  Hale  really  propound  dogmatically  that  navigable  in 
"  law  meant  tidal,  not  that  it  really  was  so  ?  But  the 
"  authorship  is  made  a  question  in  a  note  to  Calmady  v. 
"  Rowe  (6  0.  B.  878).  It  may  be  fairly  said  this  question 
"  should  now  be  thoroughly  investigated  on  principle,  and 
"  decided  according  to  analogy  and  reason,  by  the  ultimate 
"  Court  of  Appeal,  by  which  tribunal  alone  it  can  be 
"  decided." 

The  case  went  on  appeal  to  the  House  of  Lords ;  but 

as  the  question  of  the  public  right  of  fishing  in  the  lake 

was  not  before  the  House,  no  decision  on  that  point  was 

given.     Cairns,  L.  C,  says  at  p.  651,^  "  The  defendants 

'  3  App.  Cas. 

B    B    2 
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"  in  the  action,  the  respondents,  had  pleaded  a  special 
"  defence,   alleging    that    Lough  Neagh    was    a   public 
"  or  common  navigable  inland  sea,   and  every  subject 
"  of  the  realm  had  a  right  of  fishing  in  it,  and  justifying 
"  their  trespass  under  this  right.     To  this  special  defence 
"  there  was  a  replication,  averring  that  the  tides  of  the 
"  sea  had  never  flowed  in  Lough  Neagh,  and  to  this  repli- 
"  cation  there  was  a  demurrer,  which  demurrer  was  over- 
"  ruled.     Against  the  order  overruling  this  demurrer  the 
"  respondents   have    not    appealed,   and    the    appellants 
"  remaia,  therefore,  the  victors  on  that  issue.     My  lords, 
"  I  mention  this  in  order  to  show  that  it  does  not  appear 
"  to  me  that  your  lordships  can  decide,  whether  the  repli- 
"  cation  to  which  I  have  referred  was  or  was  not  a  valid 
"  defence  in  law.     That  may  be  a  fit  question  to  raise  in 
"  some  other  case ;  but  it  cannot  for  the  reasons  I  have 
"  mentioned  be  raised  in  this  case."^     Lord  Blackburn  in 
the  same  case  seems  to  be  clear  that  the  Crown  has  no 
right  to  the  soil  or  fishery  in  such  lakes;  but  thinks  it 
doubtful  whether  the  rule,  that  such  adjoining  proprietor 
is  entitled  to  the  soil  usque  ad  medium  fihim  aquce  (and 
consequently  to  the  fishing  therein),  applies  to  such  lakes 
as  Lough  Neagh.     After  referring  to  certaia  dicta  of 
Wightman,  J.,  in  Marshall  v.  Ullesivater  Co.,  he  continues, 
"  This  is  the  only  case  cited,  and,  as  far  as  I  can  find,  the 
"  only  case  which  exists,  where  there  is  even  a  suggestion 
"  that  the  Crown  of  common  right  is  entitled  to  the  soil  of 
"  lakes.     Neither  the  passage  in   Comyns,  nor  that  in 
"  Hale  de  Jure  Maris,  cited  by  Mr.  J.  "Wightman,  gives 
"  any  countenance  to  such  doctrine.     But  it  did  appear 
"  that  the  learned  judge  did  not  think  the  law  as  to  land 
"  covered  by  stiU  water  was  so  clearly  settled  to  be  the 
"  same  as  the  law  as  to  land  covered  with  running  water, 
"  as  to  justify  him  in  unnecessarily  deciding  that  it  was 
"  the  same.     More  than  this  I  think  does  not  appear  from 
"  that  case.     I  own  myself  to  be  unable  to  see  any  reason 

I  See  also  per  Lord  Gordon,  p.      lakes,  see  also  Marshall  v.    XIllcs- 
671.     As  to  the  right  of  fishery  in       water  Co.,  3  B.  &  S.  732. 
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"  why  the  law  should  not  be  the  same,  at  least  where  the 
"  lake  is  so  small,  or  the  adjoining  manor  so  large,  that 
"  the  whole  lake  is  included  in  one  property.  Whether 
"  the  rule  that  each  adjoining  proprietor,  where  there  are 
"  several,  is  entitled  usque,  ad  medium  filum  aquce  should 
"  apply  to  a  lake,  is  a  different  question.  It  does  not 
"  seem  very  convenient  that  such  proprietor  of  a  few  acres, 
"  fronting  on  Lough  Neagh,  should  have  a  piece  of  the 
"  soil  of  the  lough  many  miles  in  length  tacked  on  his 
"  frontage." 

In  Reg.  v.  Burroio,^  a  conviction  by  magistrates  of  defen- 
dant for  fishing  in  Ulleswater  was  quashed  by  the  Court, 
on  the  ground  that  a  bona  fide  claim  by  defendant,  as  one 
of  the  public,  to  fish  there,  ousted  their  jurisdiction,  the 
point  not  being  so  fully  settled  by  authority  as  to  make  the 
claim  one  which  could  not  exist  at  law.^ 

The  right  of  fishery  in  canals  and  artificial  watercourses  Canals  and 
is  of  course  incident  prima  facie  to  the  ownership  of  the  ^atersf 
soil,  as  is  the  case  in  all  other  non-tidal  waters,  and  it  is 
clearly  competent  for  the  canal  proprietors  to  let  their 
right  of  fishery,  if  they  should  see  fit.^  In  many  cases  the 
right  of  fishery  is  regulated  by  the  Act  of  Parliament 
creating  the  canal,  and,  in  that  case,  will  of  course  depend 
on  the  construction  of  the  Act. 

Thus,  where  a  canal  was  made  through  a  manor,  and  it 
was  enacted  by  statute  that  the  lord  of  the  manor  should 
have  tjie  fishing  in  so  much  of  the  canal,  or  cut,  or  reser- 
voir, as  should  be  made  in,  over,  or  through  the  common 
or  waste  lands  of  the  manor  ;  and  the  owner  of  any  other 
lands  should  have  a  like  right  of  fishery  in  so  much  of  the 
collateral  cut  as  should  be  made  in,  over,  or  through  his 
lands;  it  was  held  that  the  words  "common  or  waste" 
meant  those  commonable  lands  of  which  the  soil  was  in 
the  lord,  and  not  open  fields  where  owners  had  rights  of 

'  34  Justice  of  Peace,  53.  and  per  Lord  Blackburn  in  Uns- 

^  See,    however,    Sargreaves    v.  toice  v.  Cormkan,  3  App.  Cas.  665, 

Diddams,  L.  E.,   10    Q.  B.  587  ;  ante. 

Hudson  V.  McBae,  4  B.  &  S.  495,  ^  Woolrych  on  Waters,  p.  65. 
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severalty,  and  that  the  lord  had  only  the  right  of  fishing 
in  the  canal  or  cut  over  his  lands,  and  not  in  the  reservoir.^ 


General 
enactmeuta 
for  protection 
of  fish. 


Statutory  Regulations  affecting  Fishery. 

The  statute  laws  relating  to  fishery,  and  framed  for  the 
protection  of  fish  as  a  valuable  source  of  food  supply,  are 
chiefly  important  as  regulating  the  season  during  which 
fish  may  be  caught,  and  the  means  which  may  be  employed 
Larceny  Act.  in  Catching  them.  In  addition  to  this,  the  Larceny  Act 
(24  8f  25  Vict.  c.  96)  declares  the  law  with  regard  to  poach- 
ing fish.  The  importance  of  salmon,  as  an  article  of 
food,  has  occasioned  the  passing  of  numerous  statutes  for 
its  protection. 

The  principal  Acts  now  in  force  relating  to  salmon,  and 
which  are,  so  far  as  is  consistent,  to  be  read  as  one  Act, 
are  24  8f  25  Vict.  e.  109;  26  Vict.  c.  10,  s.  3;  28  ^  29  Vict, 
c.  121 ;  86  ^  37  Vict.  c.  71;  39  .^  40  Vict.  c.  19. 

With  regard  to  other  freshwater  fish,  except  as  to  trout, 
char,  eels,  and  lamperns  in  a  salmon  river,  there  were  no 
restrictions  whatever  as  to  season  or  means  of  capture, 
until  the  passing  of  the  Freshwater  Fisheries  Act  (41  8f  42 
Vict.  c.  39).  With  regard  to  sea  fish,  there  are  no  statutory 
restrictions  imposed  on  their  capture,  except  by  the  con- 
vention with  France  embodied  in  the  statute  31  Sf  32  Vict, 
c.  45,  which  regulates  the  fisheries  within  certain  limits 
therein  specified. 

It  is  proposed  to  consider  shortly  the  principal  of  these 
Acts,  and  then  to  treat  more  fully  of  the  various  restrictions 
imposed  by  them  on — 1st,  the  season,  and,  2nd  the  means, 
during  and  by  which,  the  various  fish  protected  may  be 
caught.  Finally,  a  sketch  will  be  given  of  the  law  relat- 
ing to  the  poaching  of  fish.^ 


Salmon. 


Freshwater 
fish. 


Poaching. 


1  Grand  Union  Canal  Co.  v. 
Ashby,  6  H.  &  N.  394.  See  also 
Snape  v.  Dobhs,  8  Moo.  23  ;  Pater- 
eon,  p.  66.     See  ante,  Ch.  V.  p.  280. 

2  There  are  various  Local  Pish- 
ory  Acts  in  force  (the  provisions  of 
which  cannot  be  noticed  here),  e.g. 


40  &  41  Vict.  0.  98,  as  to  Norfolk 
and  Suffolk  fisheries  :  39  &  40 
Vict.  c.  34  ;  IS  Geo.  III.  o.  3,  as 
to  the  Severn :  20  &  21  Vict  o 
148  ;  27  &  28  Vict.  c.  113  ;  29  & 
30  Vict.  c.  89  ;  30  &  31  Vict.  c. 
101,  as  to  the  Thames. 
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By  the  Sea  Fislieries  Act,^  and  the  convention  thereto  Sea  Fisheries 
annexed,  between  her  Majesty  the  Queen  and  the  Emperor 
of  the  French,  the  fisheries  in  the  seas  adjoining  the  coasts 
of  Great  Britain  and  Ireland,  and  the  coasts  of  France 
between  Belgium  and  Spain,  are  regulated  and  protected. 
British  fishermen  are  to  enjoy  the  sole  right  of  fishing 
within  three  miles  of  low  water  mark  on  the  British 
coast;  and  French  fishermen  are  to  enjoy  the  sole  right 
within  three  miles  of  the  French  coast,  except  as  to  that 
part  of  the  coast  of  France  between  Cape  Carteret  and 
point  Meinga.  This  distance  of  three  miles  with  respect 
to  bays,  the  mouths  of  which  do  not  exceed  ten  miles  in 
width,  is  to  be  measured  from  a  straight  line  drawn  from 
headland  to  headland;  all  fishermen  are  to  be  licensed, 
and  their  boats  numbered;  and  Tarious  articles  regulate 
the  respective  rights  of  drift  nets,  and  trawl  fishing,  and 
oyster  fishing.  The  cruisers  of  either  nation  are  to  take 
cognizance  of  all  infractions  of  the  regulations,  and  all 
ofi'enders  requiring  exemplary  punishment  are  to  be  sent 
to  their  own  country  for  trial.  Fishing  boats  of  either 
country  are  to  be  admitted  to  sell  their  fish  in  such  ports 
of  the  other  country  as  are  designated  for  that  purpose. 
The  fishing  boats  of  one  country  are  not  to  enter  the 
fishing  limits  of  the  other,  unless  by  stress  of  weather, 
contrary  winds,  &c.  Ofiicers  appointed  by  the  Board  of 
Trade  and  officers  of  the  navy,  coast  guard,  and  consular 
officers,  are  given  powers  to  board  and  examine  boats, 
and  take  offenders  without  warrant  before  any  justice  of 
the  peace.  Persons  obstructing  the  officers,  or  acting  in 
contravention  of  the  Act  within  the  exclusive  fishery 
limits  of  Great  Britain  on  board  a  boat,  either  British  or 
French,  are  deemed  to  have  committed  an  offence  against 
the  Act. 

By  Part  III.  of  the  Act  it  is  provided,  that  the  Board  Oyster 
of  Trade  may  make  an  order  for  the  establishment  or  ^^  °^'^'^^' 
improvement  of  oyster  or  mussel  fisheries  on  the  shore  or 

'  31  &  32  Vict.  c.  45. 
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bed  of  the  sea,  or  of  an  estuary  or  tidal  river,  and  after 
notice  given  and  the  inquiry,  and  report  of  an  iaspeotor,  may 
either  confirm  such  order  or  not  as  seems  fit.  No  order  is 
to  be  valid  until  confirmed  by  Act  of  Parliament.  When 
such  order  has  been  confirmed,  the  grantee,  subject  to 
such  restrictions  as  the  order  contains,  is  to  have  within 
the  limits  defined  the  sole  right  of  depositing,  fishing, 
dredging,  &c.  for  oysters  and  mussels.  Where  an  order 
has  been  made,  only  conferring  a  right  to  regulate  such  a 
fishery,  and  to  levy  tolls,  &c.,  such  order  does  not  confer  a 
right  to  the  fishery,  but  only  to  regulate  it  and  take  toUs. 
Any  person  fishing  in  such  a  fishery  without  paying  the 
tolls  granted,  is  liable,  on  summary  conviction,  to  pay  201. 
and  to  forfeit  all  oysters  and  mussels  taken.  The  portion 
of  sea  shore  comprised  in  such  an  order  is  to  be  deemed  to 
be  within  the  adjoining  county  for  purposes  of  jurisdic- 
tion ;  such  grants  are  not  to  be  made  for  longer  than 
sixty  years.  No  rights  of  several  fishery  are  to  be  inter- 
fered with,  and  compensation  is  to  be  paid  to  owners  of 
land  taken.  All  oysters  and  mussels  within  such  fishery, 
or  in  any  several  fishery  enjoyed  iadependent  of  the  Act, 
are  made  the  absolute  property  of  the  grantees  or  owners, 
and  are  to  be  deemed  to  be  in  their  actual  possession  for 
all  purposes,  civil  or  criminal.  Various  restrictions,  which 
will  be  noticed  afterwards,  are  imposed  on  the  season  for, 
and  mode  of,  taking  oysters. 


Salmon  By  the  Salmon  Fishery  Act,  1861,^  and  the  Salmon  Fishery 

xlilP'  Amendment  Act,  1865,^  it  is  provided,  that  for  the  protec- 

Formation  of  tion  of  Salmon  fisheries,  the  justices  of  a  county,  at  any 
Court  of  Quarter  Sessions,  may  apply  to  the  Secretary  of 
State  to  form  into  a  fishery  district  or  districts,  all  or  any 
of  the  salmon  rivers  within  their  county.  Where  such 
district  is  formed,  a  board  of  conservators  may  be  appointed 
by  the  Court  of  Quarter  Sessions  for  enforcing  the  pro- 


conservancy 

districts  and 
boards. 


24  &  25  Vict.  0.  109,  s.  33. 


2  28  &  29  Vict.  c.  121,  s.  6. 
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visions  of  the  Fishery  Acts  withia  their  jurisdiction. 
Where  a  fishery  district  does  not  lie  wholly  within  one 
county,  a  fishery  committee  of  three  members  from  each 
county  are  to  appoint  a  board  of  conservators.^ 

All  owners  or  joccupiers  of  a  fishery  in  such  district, 
which  is  rated  to  the  poor  at  the  gross  rental  of  30/.  per 
annum,  and  all  owners  of  land  in  the  district  of  the 
annual  value  of  100/.,  having  a  frontage  of  not  less  than  a 
nolle  on  any  salmon  river,  are  to  be  ex  officio  members  of 
the  board  ;^  and  in  districts  where  there  are  any  public 
fisheries,  additional  members  may  be  elected  by  licensed 
fishermen  fishing  in  the  public  waters.^ 

A  fishery  district  may  be  altered,  by  including  or 
excluding  any  salmon  river  or  part  of  it,  by  certificate 
from  the  Secretary  of  State.'  The  word  river  is  defined  as 
including  "  such  portion  of  any  stream  or  lake,  with  its 
"  tributaries,  and  such  portion  of  any  estuary,  sea,  or  sea 
"  coast,  as  may  from  time  to  time  be  declared  by  the 
"  certificate  of  the  Secretary  of  State  to  belong  to  such 
"  river."*  Where  more  than  one  river  flows  into  an 
estuary,  the  Secretary  of  State  may  define  the  limits  of 
such  estuary,  and  form  it  into  a  separate  district.' 

The  proceedings   of  the  Boards   of   Conservators   are  Proceedings 
regulated  by  sects.  21  to  26  of  28  8f  29  Vict.  c.  101.  °*  ^°^'^'^- 

The  Boards  of  Conservators  have  powers  within  their  Powers  of 
districts  to  appoint  water  bailifEs  (for  which  purpose  they  °^^  ' 
may  obtain  the  services  of  additional  constables  under 
3  (^  4  Vict.  c.  88,  s.  19,  with  all  the  powers  and  privileges 
of  water  bailiffs) ;  to  issue  licences  for  fishing  with  rods 
and  nets,  and  for  fishing  weirs,  mUldams,  &c. ;  to  purchase 
compulsorily  or  otherwise,"  for  removal  only,  dams, 
fishing  weirs,  milldams,  and  fixed  engines ;  to  take  pro- 
ceedings against  persons  violating  the  Acts ;  and  generally 
to  do  such  acts  as  they  may  deem  fit  for  the  improvement  of 

1  Sect.  7.  *  Sects.  3,  5. 

2  36  &  37  Vict.  c.  71,  ss.  26,  29.  »  28  &  29  Vict.  c.  71,  s.  49. 

3  28  &  29  Vict.  0.  121,  s.  20.  ^  Z6  &  31  Vict.  c.  71,  s.  49. 
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the  fisheries :  provided  that  nothing  be  done  which  may 
injuriously  affect  any  navigable  river,  canal,  or  inland 
navigation.' 

Bye-laws.  Further  they  may  make  bye-laws  ^  to  alter  the  limits  of 

the  annual  and  weekly  close  season  within  their  district ; 
to  determine  the  length,  size,  and  mesh  of  nets,  and  the 
mode  of  using  them ;  to  determine  the  form  and  rate  of 
licences,  and  the  marks  attached  to  licensed  nets  or  boats ; 
to  prohibit  the  use  of  nets  within  certain  distance  of  any 
river,  not  being  a  several  fishery,  and  to  determine  when 
the  gaff  may  be  used;  to  regulate  the  gratings  to  be 
placed  in  artificial  channels ;  to  regulate  the  use  of  nets 
for  fish,  other  than  salmon,  prejudicial  to  salmon  fishery, 
during  the  annual  and  weekly  close  seasons ;  to  prohibit 
the  use  in  any  inland  water  of  any  net  except  a  landing 
net,  or  a  net  for  taking  eels,  between  the  first  hour  after 
sunset  and  the  last  hour  before  sunrise.  They  are  also 
empowered  to  alter  the  close  season  for  trout  ^  and  char  ^ 
in  their  district.  They  may  impose  penalties  not  exceed- 
ing 51.  for  each  oifence  against  the  bye-laws;*  all  such 
bye-laws  must  be  confirmed  by  the  Secretary  of  State 
before  coming  into  operation.^ 

Powers  of  Any  water  bailiff  may  examine  any  weir,  fixed  engine 

or  obstruction,  or  any  artificial  watercourse  connected  with 
a  salmon  river ;  stop  and  search  any  boat  which  he  has 
reasonable  cause  to  suspect  contains  salmon,  and  seize  any 
fish  or  fishing  instrument,  &c.  forfeited  under  the  Acts ; 
search  and  examine  any  nets  used  by  persons  whom  he 
has  reasonable  cause  to  suspect  of  having  possession  of  fish 
illegally  caught,  and  seize  the  fish.  All  persons  resisting 
or  obstructing  such  search  to  be  liable  to  a  penalty  of  51. ; 
for  the  enforcement  of  the  Act  all  water  bailiffs  to  have 
the  powers  of  constables;  and  the  production  of  the  instru- 
ment of  their  appointment  to  be  their  warrant.^    A  water 

'   28  &  29  Vict.  0.  121,  s.  27.  ■>  36  &  37  Vict.  c.  71,  s   49 

=  39  &  40  Vict.  0.  19,  s.  i.  =  Sect.  41. 

3  41  &  42  Vict.  0.  39,  s.  10.  «  Sect.  36. 
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bailiff  may,  moreover,  under  special  order  of  the  Board, 
enter  on  any  lands,  at  reasonable  times,  to  prevent 
breacbes  of  the  Salmon  Fishery  Acts ;  ^  and  may,  together 
with  any  assistants,  apprehend  any  person  illegally  taking 
salmon,  or  found  near  a  salmon  river  with  the  intent  to 
take  salmon,  between  the  first  hour  after  sunset,  and  the 
last  hour  before  sunrise.^ 

A  justice  may  further,  on  information  on  oath  that 
there  is  probable  cause  to  suspect  any  breach  of  the  Acts 
on  any  premises,  by  warrant,  empower  any  inspector, 
water  baihfE,  conservator,  constable,  or  police  officer,  to 
enter  such  premises,  and  seize  any  illegal  engiaes  or 
salmon  illegally  taken.  No  such  warrant  is  to  continue  in 
force  for  more  than  one  week.' 

For  the  further  protection  of  fish  it  is  enacted,  that  Gratinga. 
where  salmon  are  led  aside  out  of  a  stream  into  any 
artificial  channel  for  supplying  towns  with  water,  or  for 
supplying  a  navigable  canal,  the  persons  having  the 
control  of  such  artificial  channel,  must  put  up  and 
maintain  gratings,  to  prevent  the  descent  of  salmon  or 
young  salmon,  as  approved  by  one  of  the  inspectors  of 
fisheries.*  A  Board  of  Conservators  may,  moreover,  order 
a  grating  to  be  placed  at  the  expense  of  the  Board,  in  any 
watercourse,  mill  race,  or  leat,  during  such  seasons  of  the 
year  as  may  be  prescribed ;  °  and  may  widen  any  channel 
so  as  to  compensate  for  any  diminution  of  any  flow  of 
water  caused  by  the  erection  of  the  gratings ;  °  and  may 
also,  with  consent  of  Secretary  of  State,  adopt  such 
measures  as  he  may  approve,  for  preventing  ingress  of 
salmon  into  streams  unfitted  for  spawning;^  the  owners  of 
lands  to  preserve  such  gratings  from  injury.* 

The  general  superintendence  of  the  salmon  fisheries  in  Inspectors 
England  is  vested  in  the  Home  Ofiice,  which  may  appoint  sioners. 
two  inspectors. of  fisheries  for  three  years.     The  inspectors 

1  Sect.  37.  °  36  &  37  Vict.  c.  71,  s.  58. 

2  Sect.  38.  "  Sect.  59. 

3  2i  &  25  Vict.  c.  109,  s.  34.                 '  Sect.  60. 
«  Sect.  13.  '  Sect.  61. 
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are  to  make  annual  reports,  containing  a  statistical  ac- 
count of  tlie  fisheries.^  Commissioners  may  be  appointed 
by  her  Majesty  to  inquire  into  tbe  legality  of  any  fixed 
engines,  and  to  abate  and  remove  all  sucb  as  are  not 
proved  to  their  satisfaction  to  be  privileged,  and  to  inquire 
into  the  legality  of  fishing  weirs  and  fishing  miU  dams, 
and  to  remove  such  fishing  weirs,  and  cause  to  be  in- 
capable of  catching  fish  such  fishing  mill  dams,  as  are  in 
contravention  of  the  Act.^  Certificates  are  to  be  given 
stating  the  situation,  size,  and  description  of  engines 
proved  to  be  privileged.' 

Notice  is  to  be  given  in  some  daily  London  paper,  and 
in  some  paper  circulating  in  the  district,  of  the  place 
where  and  time  when  the  Commissioners  will  be  prepared 
to  hold  a  Court  for  determining  the  legality  of  fishing 
weirs,  dams,  and  fixed  engines  in  such  district.*  An 
appeal  lies  from  the  decision  of  Commissioners,  by  special 
case,  to  any  of  the  Superior  Courts  of  "Westminster.^ 

The  Fresh-  By  The  Fresh  Water  Fisheries  Act,  1878,  which  is  to  be 
rSheries  Act.  ^^^^  ^^  °^®  "^^^^  ^^^  Salmon  Fishery  Acts,  1861  to  1876, 
the  provisions  of  The  Salmon  Fishery  Acts,  1865  and  1873, 
which  relate  to  the  formation  and  regulation  of  conser- 
vancy districts,  and  the  appointment  and  powers  of  con- 
servators, are  extended  to  all  waters  in  England  and  Wales, 
except  to  the  counties  of  Norfolk  and  Suffolk,  and  the  city 
of  Norwich,  frequented  by  trout  and  char ;  and  the  term 
salmon  river  in  the  4th  and  19th  sections  of  the  Act  of 
1865,  and  in  sect.  26  of  the  Act  of  1873,  are  to  mean  any 
river  frequented  by  salmon,  trout,  and  char.''  In  any 
district  subject  to  a  Board  of  Conservators,  the  provisions  of 
the  Acts  of  1865  and  1873,  relative  to  licences,  are  to  be 
construed  as  if  the  words  trout  and  char  were  inserted 

'  24  &  25  Viet.  c.  109,  ss.  31,  32.  sioners  is  renewed  every  year  by  the 

2  28  &  29  Vict.  c.  121,  ss.  4(1,  42,  Expiring  Laws  Continuance  Acts 

46,  65.  *  Sect.  43. 

^  Sect.  41.    The  powers  of  ap-  ^  Sect.  45. 

pointing  inspectors  and  commis-  i^  41  &  42  Vict.  u.  39,  s.  6. 
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after  the  word  salmon  ;  ^  and  the  powers  of  water  bailiffs 
under  those  Acts  are  to  extend  to  all  waters  within  the 
limits  of  the  Act,  as  if  the  words  salmon  rivers,  wherever 
they  occur,  included  all  waters  frequented  by  salmon, 
trout,  and  ohar.^  The  provision  of  sect.  34  of  the  Act  of 
1861,  as  to  search  warrants,  is  to  extend  to  all  offences 
within  the  Act. 

On  the  high  seas,  as  has  been  said,  fish  of  aU  kinds  may  Statutory 
be  taken,  at  all  seasons,  and  by  all  means.'  to  the^sTa^son 

The  fishery  for  all  kinds  of  fish  in  the  territorial  waters  ^^y^s  ^'^^''^ 
of  the  realm  below  low  water  mark,  seems  to  be  free  from  catoh  fish. 
legal  restrictions  as  to  season,  with  the  exception  of  the  High  seas, 
coast  of  Cornwall  east  of  Trevose  Head,  where  the  use  of  Territorial 
drift  or  trawl  nets  is  prohibited  within  two  miles  of  low 
water  mark,  from  sunrise  to  sunset,  between  July  25th  and 
November  25th  ;  it  being  also  illegal  during  that  season 
for  any  boat  not  engaged  in  seine  fishing,  to  anchor  or 
use  any  implement,  except  for  the  purpose  of  seine  fishing, 
within  half  a  mile  of  any  sea  boat  engaged  in  seine 
fishing.* 

By  a  convention  between  the  British  and  French  Oysters. 
Grovernments,  incorporated  into  the  Sea  Fisheries  Act, 
fishing  for  oysters  in  the  Channel  beyond  three  miles  from 
the  coasts  of  England  and  France,  within  a  line  drawn 
from  North  Foreland  to  Dunkirk,  and  a  line  drawn  from 
the  Land's  End  to  TJshant,  is  prohibited  from  June  16th 
to  August  31st ;  and  during  that  time  in  the  same  part  of 
the  Channel,  no  boat  may  have  on  board  any  oyster 
dredge,  unless  the  same  be  sealed  up  by  the  customs 
authorities,  so  as  to  prevent  it  being  made  use  of.^  This 
convention  would  appear  to  be  binding  only  on  the  sub- 
jects of  England  and  France,  so  far  as  it  relates  to  the 
sea  beyond  the  limits  of  the  territorial  waters  of  either 
country. 

J  Sect.  7.  32  Viet.  c.  45. 

2  Sect.  8.  *  31  &  32  Vict.  u.  45,  b.  68. 

3  As  to  this,  see  Article  10  of  ^  See  convention  annexed  to  31 
the  convention  attached  to  31  &      &  32  Vict.  c.  45. 
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By  sect.  19  of  31  8f  32  Vid.  c.  45,  all  restrictions  what- 
ever in  England  on  the  sale  of  sea  fish  (except  salmon), 
which  is  not  diseased,  unsound,  unwholesome,  or  unfit  for 
the  food  of  man,  are  abolished. 

The  restrictions  on  the  sale  of  salmon  during  the  close 
season,  do  not  apply  to  fish  caught  heyond  the  limits  of 
the  Salmon  Fishery  Acts  ;  and  it  seems  somewhat  doubtful 
whether  the  territorial  waters  withia  three  miles  of  low 
water  mark  would  be,  according  to  the  judgment  in  Reg. 
V.  Keyn^  so  within  the  limits  of  the  Act,  as  to  make  the 
possession  of  salmon  caught  out  of  season,  within  three 
miles  of  shore,  illegal. 
Inland  No  Salmon^  may  be  taken  in  any  river  (the  term  river 

including  such  portion  of  any  stream  or  lake  with  its 
tributaries,  and  such  portion  of  any  estuary,  sea,  or  sea- 
coast  as  may  be  declared  by  the  certificate  of  the  Secretary 
of  State  to  belong  to  such  river^)  between  1st  September  and 
1st  February,  both  inclusive,  under  heavy  penalties.*  If 
the  river  is  in  a  fishery  district  the  Board  of  Conservators 
have  powers  to  vary  the  close  time.^  Fishing  for  salmon 
with  rod  and  line  only  may  be  lawfully  carried  on  until 
the  1st  November  inclusive."  No  person  may  take  salmon 
except  with  rod  and  line  during  the  weekly  close  season — 
i.  c,  from  noon  on  Saturday  till  six  on  the  following 
Monday  morning.'  This  time  may  be  varied  by  the 
conservators  of  each  district.'' 

No  person  may,  dm'ing  the  weekly  close  season,  place 
any  obstruction  or  do  any  act  for  the  purpose  of  deterring 
salmon  from  passing  up  a  river.^ 

Any  person  acting  in  contravention  of  these  provisions  is 
liable  to  forfeit  all  fish  taken  by  him,  and  any  net  or  move- 
able instrument  used  by  him  in  taking  the  same,  and  further 
to  a  penalty  of  6/.,  and  1^.  for  every  fish  so  taken.  A  net 
so  used  for  the  purposes  of  taking  salmon  has  been  held  to 

'   2  Ex.  Div.  68.  ^  sg  &  37  yi^t.  c.  71,  a.  39. 

2  ]?or  definition  of  salmon,   see  "  24  &  26  Vict,  c    109   s    17 
24  &  25  Vict.  c.  109,  s.  4.                          '  Sect.  21.  >    •       • 

3  28  &  29  Vict.  0.  121,  s.  3.  <>  36  &  37  Vict.  c.  71,  s   16 
«  24  &  25  Vict.  0.  109,  s.  17.  '    •       ■ 
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be  forfeited,  although  the  defendant  who  used  it  caught 
nothing.^ 

No  person,  whether  the  owner  of  a  fishery  or  not,  may 
take,  buy,  or  sell  or  possess  unclean  or  unseasonable 
salmon,  unless  such  fish  be  taken  accidentally  or  for 
scientific  purposes  ;^  or  take,  destroy,  buy,  sell,  or  possess, 
obstruct,  or  injure  the  young  of  salmon,  or  disturb  a 
spawning  bed.'  All  fixed  engines  must  be  removed  during 
the  annual  close  time  within  thirty-six  hours  of  its  com- 
mencement;* and  during  the  weekly  close  season  a  free 
passage  must  be  left  through  cribs,  boxes,  and  cruives.^ 

No  trout  or  char  may  be  taken  in  any  river  between  Trout,  &o. 
October  1st  and  February  1st,  both  inclusive,  under  a 
penalty  of  2/.  for  each  offence,  and  forfeiture  of  all  fish 
taken.''    A  Board  of  Conservators  has  power,  however,  to 
vary  the  close  time  in  its  particular  district.' 

No  person  between  January  1st  and  June  24th  may  fix  Eels,  &c.  in 
in  any  salmon  river — i.  e.,  in  a  river  frequented  by  salmon  ^^    °^  ^^^^^' 
or  the  young  of  salmon — any  basket,  net,  trap,  or  device 
for  taking  eels  or  the  fry  of  eels,  or  place  in  any  inland 
water  any  device  whatsoever  to  catch  or  obstruct  any  fish  Fish  descend- 
descending  the  stream.^  ""^  ^  ^^^^' 

No  person  shall  place  at  any  time  upon  the  apron  of  Lampems. 
any  weir  any  basket,  trap,  or  device  for  taking  fish,  except 
wheels  or  leaps  for  taking  lampems,  between  the  1st  Atigust 
and  1st  of  March.^ 

No  person  may,  between  March  15th  and  June  15th,  Freshwater 
both  inclusive,  fish  for,  catch,  or  attempt  to  catch  any  fresh  than'trout  or 
water  fish — i.  e.,  any  fish  other  than  poUen,  trout,  and  <=har. 
char,  which  live  in  fresh  water,  and  do  not  migrate  to  the 
open  sea. 

'  Sutter  V.  Harris,   1  Ex.  Div.       follows  :  —  For   salmon,    salmon 

97.  trout,  and  trout,  from  September 

2  24  &  25  Vict.  u.  109,  s.  14.  10th    to     March    31st,    inclusive. 

3  Sects.  15,  16.  For  other  fresh  water  fish,  in- 
'  Sect.  20.  eluding  eels  (as  to  eels,  see  Wood- 
^  Sect.  22.  house  v.  Etheridge,  L.  R.,  6  C.  P. 
"  41  &  42  Vict.  c.  39,  s.  5;  28  &       670),  from  February  14th  to  May 

29  Vict.  0.  121,  a.  64.  31st,   both    inclusive.      See   Oke's 

'  39   &  40  Vict.  0.   19.     In  the       Fishery  Laws,  p.  33. 
Thames,  the  close  seasons  are  as  *  30  &  37  Vict.  c.  71,  s.  16. 
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Nothing  in  this  section  is  to  apply — (a)  To  the  owner 
of  any  several  or  private  fishery  where  trout,  char,  or 
grayling  are  specially  preserved,  destroying  within  such 
fishery  any  freshwater  fish  other  than  grayling ;  (h)  To 
any  person  angling  in  any  several  fishery  with  leave  of 
the  owner,  or  in  any  public  fishery  under  a  Board  of  Con- 
servators, with  leave  of  the  said  Board ;  (c)  To  any  person 
taking  fish  for  a  scientific  purpose  (d)  or  for  bait. 

A  Board  of  Conservators,  under  the  Acts  of  1861  and 
1876,  may,  however,  as  regards  any  or  all  kinds  of  fresh 
water  fish,  with  the  approval  of  the  Secretary  of  State, 
exempt  the  whole  or  any  part  of  their  district  from  the 
operation  of  the  foregoing  provisions  of  the  section.^ 
Selling  No  person  may  buy,  sell,  or  expose  for  sale,  or  have  in 

sahnon,  trout,   n  •  •        j?  i  i  j.     j!  i 

or  char  in        his  possession  lor  Sale,  any  salmon,  or  part  oi  any  salmon, 
close  season,     between  the  3rd  September  and  1st  of  February  following, 
both  inclusive,^  or  any  trout  or  char  between  2nd  October 
and  the  1st  of  February  following,  both  inclusive.'     This 
does  not  apply  to  salmon  cured  beyond  the  limits  of  the 
United   Kingdom,  or  within  the   limits   of  the  United 
Kingdom  between  February  1st  and  November  3rd,  or  to 
any  clean  fresh  salmon  caught  withia  the  limits  of  the 
Act,   provided  its   capture   by   any  net,  instrument,  or 
device  other  than  a  rod  and  line  was  lawful  at  the  time 
and  in  the  place  where  it  was  caught ;   or  to  any  clean 
fresh  salmon  caught  beyond  the  limits  of  the  Act,  pro- 
vided its  capture  by  any  net,  instrument,  or  device  other 
than  a  rod  and  line,  if  within  the  United  Kingdom,*  was 
lawful  at  the  time  and  place  where  it  was  caught.     The 
burden  of  proof  in  all  cases  to  be  on  the  person  selling. 
Taking  un-         No  person  may  wilfuUy  take,  kill,  or  injure,  or  attempt 
satoMT  trout  t°  iake,  or  buy  or  sell,  or  have  in  his  possession,  any  un- 
and  char.         clean  or  unseasonable  salmon,  trout,  or  char.* 

1  41  &  42  Vict.  u.  39,  s.  11.  &  37  Viot.  o.  71,   s.  18.     As  to 

"  36   &  37  Vict.  0.  71,  s.  19 ;  24  measuring    of    unseasonable    sal- 

&  25  Vict.  0.  123,  s.  21.  mon,   trout,   char,   &c.,   see  Oke's 

3  36  &  37  Vict.  c.  71,  s.  20.  Fishery    Laws,    2nd   ed.    p.    41 ; 

^  See  ante,  p.  382.  Bund's  Law  of  Salmon  Fisheries' 

15  24  &  25  Vict.  c.  109,  ».  14  ;  36  p.  336.                                              ' 
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There  appear  to  be  now  no  general'  legal  restrictions  Statutory 
on  the  means  of  catching  sea  fish,  except  salmon,  in  the  fothe mTans 
sea  or  inland  waters.     The  various  statutes  regulating  the  ]>y  which  it  is 
kinds  of  nets  to  be  used,  and  the  size  of  mesh  allowable,  catch  fish. 
have  been  repealed  by  The  Sea  Fisheries  Act,  1867,^  so  far  Sea  fish  other 
as  relates  to  England  f   and  the  Eresh  Water  Fisheries  ^'^^'^  '^^°''- 
Act  expressly  excludes  all  fish  which  migrate  to  the  sea.* 
The  only  exception  to  this  freedom  of   fishery   is  that 
contained  in  The  Fisheries  {Dynamite)  Act,  1877,^  which 
prohibits  the  use  of  dynamite  or  other  explosive  substance 
for  the    catching    or  destruction   of   fish  in   any  public 
fishery,  and  defines  a  public  fishery  as  including  the  sea 
within  a  marine  league  of  the  coast.^ 

By  the  Sea  Fisheries  Act,  it  is  made  unlawful  for  any  Oysters. 
person,  other  than  the  owner  or  grantee  of  an  oyster  bed, 
or  their  servants,  to  fish  there  with  any  implement  except 
a  line  and  hook,  adapted  solely  for  catching  floating  fish, 
or  so  used  as  to  disturb  the  oyster  bed,  or  to  dredge  for  or 
deposit  ballast,  or  to  place  any  instrument  prejudicial  to 
the  oyster  bed,  except  for  a  lawful  purpose  of  navigation 
or  anchorage,  or  to  disturb  in  any  other  way  such  oyster 
bed,  under  penalties ;  such  person  being  at  the  same  time 
liable  to  make  compensation  for  all  damage  done,  pro- 
vided only  that  the  oyster  bed  be  properly  marked  out 
and  known.' 

With  regard  to  salmon,  the  restrictions  imposed  by  The  Salmon. 
Salmon  Fisheries  Acts,  1861 — 1876,  appear  only  to  apply  to 
inland  and  tidal  waters,  as  defined  by  the  24  S^  25  Vict^ 
c.  109,  s.  4,  including  estuaries,  and  the  sea  shore  to  low 
water  mark.  By  41  <^  42  Vict.  c.  39,  the  provisions  of 
The  Fisheries  [Dynamite)  Act  are  extended  to  all  private 
fisheries,  and  no  person,  even  the  owner,  may  use  dynamite 

1  As  to  regTilation  of  pilchard  Laws,  p.  247. 
fisheries  in  the    bay  of    St.  Ives,  '  41  &  42  Vict.  o.  39. 
Cornwall,  see  4  &  5  Vict.  c.  57.  =  40  &  41  Vict.  u.  65. 

2  31  &  32  Vict.  c.  45.  «  Sect.  3. 

''  As  to  Scotland,  see  Paterson's  "  31  &  32  Vict.  o.  45,  ss.  53,  54. 

Fishery    Laws,    p.    165.      As    to       See  28  &  29  Vict.  o.  121,  ss.  3,  5. 
Ireland,    see    Paterson's   Fishery 

c.  c  c 
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or  any  otlier  explosive  substance  to  kill  fisL,  in  the  United 
Kiagdom.  No  person  may  put  any  lime  or  other  noxious 
material  into  any  water  with  intent  to  destroy  fish,'  or 
cause,  or  knowingly  permit  to  flow  or  be  put  into  any 
waters  contaiuing  salmon,  or  into  any  tributary  thereof, 
any  liquid  or  solid  matter  to  such  an  extent  as  to  poison  or 
kUl  fish,  unless  in  the  exercise  of  any  right  to  which  he  is  by 
law  entitled,  in  which  ease  he  is  not  to  be  liable  to  any 
penalty,  if  he  prove  to  the  satisfaction  of  the  Court  before 
whom  he  is  tried,  that  he  has  used  the  best  practical 
means,  within  a  reasonable  cost,  to  render  harmless  the 
liquid  or  solid  matter  so  permitted  to  flow  or  put  iato  such 
waters.^ 

No  person  may,  ia  any  non-tidal  water,  use  any  device 
to  obstruct  fish  descending  the  stream.'  No  person  may 
use,  or  have  in  his  possession,  any  otter  lath,  jack,  wire, 
or  snare,  light,  spear  gaff,  strokeall,  or  snatch  for  taking 
salmon,  or  use  for  fishing,  or  have  in  his  possession,  any 
fish  roe.*  No  person  may  fish  for  salmon  with  a  net 
having  a  mesh  of  less  dimensions  than  two  inches  in 
extension  from  knot  to  knot,  the  measurement  to  be  made 
on  each  side  of  the  square,  or  eight  inches  measured  round 
each  mesh  when  wet ;  but  the  conservators  of  any  district 
may,  by  bye-law,  determine  the  length,  size,  and  descrip- 
tion of  net  to  be  used  in  their  district.^ 
Licences.  No  person  may  fish  for  salmon  in  any  fishery,  either 

with  rod  and  line,  or  net,  or  weir,  or  fixed  engiae,  without 
a  proper  licence.'' 

No  person  may  shoot  or  work  any  seine  or  draft  net, 

reaching  across  the  whole  or  two-thirds  of  the  width  of  a 

river  within  100  yards  of  another,  until  the  first  is  drawn  in.' 

Dams,  fishing      No  person  may  use  any  fixed  engine,*  dam  or  fishing 

fixed'cn"ines.  "^^^  for  taking  Salmon,  unless  lawfully  existing  at  the 

1  24  &  25  Vict.  u.  97,  s.  32.  ^^iJ.s.  10,  28&29"Vict.c  121  s  27 

2  24  &  25  Viot.  0.  109,  ss.  5,  6.  »  28  &  29  Vict.  c.  121,  ss   33— 
See  Eivers  PoUution  Act,  39  &  40  37  ;  36  &  37  Vict.  c.  71,  s  22 
Vict.  0.  75.  '  li.  a.  14. 

3  36  &  37  Vict.  c.  71,  s.  15.  »  24  &  25  Viot.  c.  109,  s.  11  •  28  & 
«  24  &  25  Vict.  c.  109,  ss.  8,  9.          29  Vict.  c.  121,  a.  S9,seepost  p  391 
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passing  of  the  Act.^  No  person  may  catch  or  kill,  or 
attempt  to  catch  or  kill,  except  with  rod  and  line,  or  scare, 
or  disturb,  or  attempt  to  scare  or  disturb,  any  salmon 
within  50  yards  above,  or  100  yards  below,  any  weir  or 
dam,  or  in  any  waters  under,  or  appurtenant  to,  a  niill,  or 
in  the  head  race  or  tail  race  of  a  mill,  or  in  any  waste  race 
or  pool  communicating  with  the  race,  or  in  any  artificial 
channel  connected  with  such  weir;  and  no  person  may 
fish  with  rod  and  line  in  such  a  manner,  or  in  such  a 
place,  so  as  unlawfully  to  scare  or  hinder  salmon  from 
passing  through  any  fish  pass. 

These  restrictions  do  not  apply  to  any  legal  mill  dam 
not  having  a  crib  box  or  cruive,  or  to  any  box,  coop, 
apparatus,  or  net,  or  mode  of  fishing  in  connection  with, 
or  forming  part  of,  the  weir,  for  purposes  of  fishing ;  or  to 
a  weir  which  has  attached  to  it  a  fish  pass,  approved  of  by 
the  Home  Ofiice,  through  which  there  is  a  constant  flow  of 
water,  such  as  will  enable  salmon  to  pass  up  and  down  it, 
until  compensation  for  such  right  of  fishery  has  been 
made  by  the  conservators  of  the  district  to  the  owner  of 
the  fishery.^  No  ancient  right  or  usage  will  justify  fishing 
except  with  a  rod  within  the  prescribed  distance  of  a  dam 
in  which  there  is  no  fish  pass.^ 

No  fixed  engine  of  any  description,  including  stake  nets,  Fixed  en- 
bag  nets,  putts,  putchers  and  nets  fixed  by  anchor,  or  ^™®^' 
otherwise  temporarily  fixed  to  the  soil,  or  other  implement 
for  taking  fish,  fixed  to  the  soil,  or  made  stationary  in  any 
other  way,  may  be  placed  or  used  for  catching  salmon  in 
any  inland  or  tidal  waters.  These  provisions  are  not  to 
affect  any  ancient  right  or  mode  of  fishing  as  ImcfuUy 
exercised  at  the  time  of  the  passing  of  the  Act,  or  during 
the  five  previous  years— viz.,  1857, 1858, 1859, 1860, 1861, 
by  any  person,  by  virtue  of  any  grant  or  charter,  or 
immemorial   usage;    but  no  person,  by  proving   use  of 

1  24  &  25  Vict.  i;.  109,  S3.  12,  23,       &  25  Vict.  >;.  109,  s.  12. 

27  ^  Moulton  T.  Witiy,  8  L.  T.,  N. 

2  36  &  37  Vict.  u.  71,  s.  17  ;  24      S.  284  ;  9  Jur.,  N.  S.  472. 

0  c  2 
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What  evi- 
dence neces- 
sary to  es- 
tablish a 
claim  to  use 
fixed  engines 
in  a  navig- 
able river. 


different  engines  during  these  years,  will  be  allowed  a 
number  of  privileged  engines  during  these  years,  exceeding 
the  greatest  number  in  use  during  some  one  of  the  five 
years. 1 

With  regard  to  the  meaning  of  the  words  "  lawfully 
"  exercised,"  the  question  of  course  will  be  different  in 
navigable  and  non-navigable  rivers.  In  navigable  rivers 
all  weirs  and  fixed  engines  for  catching  fish  are  illegal, 
unless  proved  to  have  existed  prior  to  the  reign  of  Edward 
1st  f  whereas  in  non-navigable  waters  a  right  to  erect 
such  obstructions  may  be  acquired  by  twenty  years'  unin- 
terrupted enjoyment.^ 

In  the  case  of  Solforcl  v.  George,^  the  owner  of  a  several 
fishery  in  the  navigable  and  tidal  river  Severn,  claimed  a 
right  to  use  putohers  and  stop  nets  for  the  purpose  of 
taking  salmon,  on  the  ground  of  immemorial  user.  He 
proved  a  user  of  forty-five  years  of  some  of  the  putchers, 
and  of  twenty  years  of  the  others  ;  there  was  no  evidence 
of  previous  user,  nor  was  there  any  evidence  to  the  con- 
trary. The  commissioners  found  the  engines  illegal.  On 
a  case  stated  for  the  Court  of  Queen's  Bench,  the  Court 
held,  that  the  user  of  forty-five  years  did  not  raise  a  con- 
clusive presumption  of  law  that  the  putchers  and  stop  nets 
had  been  used  from  time  immemorial,  and  were  not  of 
recent  origin. 

In  the  case  of  Raivstorne  v.  Backhouse,^  a  claim  was  made 
by  a  lord  of  a  manor  to  use  reasonable  fixed  engines  within 
the  provisions  of  the  Salmon  Fishery  Acts  24  8(  25  Vict, 
c.  109;  28  ^  29  Vict.  c.  121.  He  proved  the  existence  of 
a  fishery  in  that  part  of  the  river  from  the  earliest  times, 
and  gave  evidence  that  before  1844  fixed  engines  had  been 
used  in  various  hollows  formed  in  the  sands  of  the  river ; 
that  in  1844  a  wall  was  built  under  an  Act  of  Parliament 
to  improve  the  navigation  of  the  river,  and  through  the 
building  of  the  wall  the  bed  of  the  river  was  changed,  and 


1  24  &  25  Vict.  0.  109,  ss.  4,  11; 
28  &  29  Vict.  c.  121,  o.  39. 

2  See  ante,  p.  357. 

3  See  ante,  p.  367. 


L.  E.,  3Q.B.  639;  and  see  fur- 
ther as  to  evidence  necessary  to  sup- 
port such  a  claim,  ante,  p.  348  et  sen 
<•  L.  E,.,  3  0.  P.  67. 
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convenient  hollows  formed  for  placing  the  engines  close  to 
the  wall.  The  engines  claimed  to  be  used  were  placed  in 
these  newly  formed  hollows  in  1844,  and  had  been  used 
there  ever  since.  In  a  case  stated  by  the  commissioners  for 
the  opinion  of  the  Court,  whether  they  were  bound,  as  a 
matter  of  law,  to  find  that  the  claimant  was  entitled  to 
use  the  fixed  engines ;  the  Court  held  that  it  was  a  mixed 
question  of  fact  and  law,  whether  the  using  of  the  engines 
in  places  since  1844,  different  from  those  in  which  they 
had  been  used  previously,  amounted  to  an  enhancement  of 
the  engines,  and  that  the  commissioners  were  not  bound, 
as  a  matter  of  law,  to  find  that  the  claimant  was  so  entitled. 
"  If,"  says  Bovill,  0.  J.,  delivering  the  judgment  of  the 
Court,  "  during  all  living  memory  the  enjoyment  of  the 
"  right  claimed  had  been  uniform,  and  unvarying,  and 
"  consistent  also  with  the  ancient  documents  of  title, 
"  we  think  the  commissioners  would  have  been  bound  to 
"  refer  it  to  a  legal  origin,  as  by  grant,  charter,  or 
"  immemorial  usage,  if  possible,  and  to  have  presumed 
"  that  the  three  baulks  in  question  were  legal  and  privileged 
"  engines  within  the  meaning  of  the  Salmon  Fisheries 
"  Act.  The  difference  in  the  situation  of  the  baulks  since 
"  1844,  however,  at  once  introduces  a  difiiculty  in  the 
"  way  of  the  appellant,  which  is  of  more  importance 
"  in  these  cases,  because  by  the  41st  sect,  of  the  Act  of 
"  1865,  the  commissioners  are  bound  to  fix  the  situation, 
"  size  and  description  of  the  engines  which  they  are  to 
"  certify  as  privileged.  The  use  of  the  engines  in  the 
"  particular  situations,  where  they  have  existed  of  late 
"  years,  certainly  could  not  be  carried  back  earlier  than 
"  the  year  1844,  and  this,  under  the  circumstances,  would 
"  not  be  sufficient  to  found  the  presumption  of  a  right  to 
"  have  them  at  those  particular  places  ;  and  if  the  right  to 
"  have  them  in  the  situations  where  they  existed  previously 
"  to  1844  was  relied  upon,  the  appellant  was  met  by  the 
"  fact  that  they  had  not  been  so  used  in  those  places  during 
"  the  open  season  of  either  of  the  five  years,  1857  to  1861, 
"  as  required  by  the  Act  of  1865. 
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"In  order  to  avoid  these  difficulties,  the  appellant's 
"  counsel  was  driven  to  contend  that  the  appellant  had 
"  proved  a  right  to  have  reasonable  engines  in  reasonable 
"  places  with  reference  to  the  changing  of  the  bed  of  the 
"  river,  and  that  the  commissioners  were  bound  to  make 
"  a  presumption,  and  to  find  accordingly  in  favour  of  such 
"  right.  The  utmost  extent,  however,  to  which  that  argu- 
"  ment  could,  in  our  opinion,  prevail,  would  be  that  the 
"  commissioners  might  be  at  liberty  to  presume  such  a 
"  right  in  the  terms  in  which  it  was  contended  for  by  the 
"  appellant." 
What  ia  a  A  stop  net  has  been  held  to  be  a  fixed  engiae  within 

i  ( ftxed  en-  . 

gine."  the  definitions  in  these  Acts.     A  stop  net  is  used  as  fol- 

lows:— The  fisherman  fixes  his  boat  athwart  the  current 
of  the  river  by  lashing  it  at  each  end  to  a  pole  driven  in 
the  bed  of  the  river.  The  net,  which  is  thirty  feet  wide 
at  the  mouth,  and  tapers  to  a  point,  is  stretched  by  two 
poles  twenty-two-feet  long,  which  are  tied  together  at  the 
upper  end  and  kept  extended  (to  the  width  of  the  net  at 
the  mouth)  by  a  pole  lashed  across  at  about  seven  feet  from 
the  upper  end.  The  net  is  lowered  overboard  until  the 
two  poles  rest  at  about  eight  feet  from  the  upper  end  on 
the  side  of  the  boat.  The  net  and  poles  are  thus  nearly 
on  a  balance,  and  the  fisherman  presses  sHghtly  on  the 
upper  end  and  so  keeps  the  net  steady.  At  about  an 
angle  of  twenty  degrees  he  also  holds  a  string  attached  to 
the  bottom  of  the  net,  and  when  he  feels  the  fish  he  presses 
down  the  upper  ends  of  the  poles  with  both  hands,  using 
the  edge  of  the  boat  as  a  fulcrum,  and  so  raises  the  net  out 
of  the  water  and  catches  the  fish.^ 

A  net  fixed  to  the  bank  by  a  stone,  so  as  to  give  way  on 
being  touched  by  salmon  and  so  entangle  the  fish,  was 
held,  in  the  case  of  Thomas  v.  Jones,^  not  to  be  a  fixed 
engine  within  sect.  11  of  24  8f  26  Vict.  c.  109.  To  define 
with  more  certainty  what  the  legislature  meant  by  "  fixed 
engine,"  sect.  39  of  28  8r  29  Vict.  c.  121,  was  passed;  and 

1  Oore  V.  Commissioners  of  Fish-  ^6B.  &S.  916. 

erics,  L.  R.,  6  Q.  B.  561. 
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under  tMs  section  a  net  temporarily  fixed  to  a  pole  driven 
into  the  soil  at  one  end,  half  the  net  heing  stretched  across 
the  channel  and  anchored  to  a  buoy,  and  the  other  half, 
when  the  opportunity  arrived,  being  rowed  round  to  the 
stake  so  as  to  sweep  the  river,  was  held  a  fixed  engine.^ 

The  mere  using  of  a  net  fixed  to  the  soil  in  tidal  waters 
within  the  limits  of  a  salmon  fishery,  but  which  net  is  not 
peculiarly  an  instrument  for  taking  salmon,  and  is  not 
fixed  for  that  purpose,  is  not  an  offence  within  sect.  11  of 
24  ^  25  Vict.  c.  109.2 

No  dam,  except  such  fishing  weirs  and  fishing  mill  Privileged 
dams  as  are  lawfully  in  use  in  the  year  1861,  by  virtue  Jl^l_  ^ 
of  grant,  charter,  or  immemorial  user,  may  be  used  for 
catching  or  facilitating  the  catching  of  salmon,  under  a 
penalty  of  51.  for  each  offence,  and  a  further  penalty  of 
1/.  for  each  fish,  and  the  forfeiture  of  all  contrivances  used, 
and  of  all  salmon  caught.  No  fishing  weir  extending  more 
than  half-way  across  any  stream  at  the  lowest  state  of  the 
water,  although  lawfully  in  use,  may  be  used  for  catching 
salmon,  unless  it  has  a  free  gap  as  regulated  by  the  Act ; 
and  no  fishing  mill  dam  may  be  so  used  unless  it  has 
attached  to  it  a  fish  pass  as  approved  by  the  Home  Office. 
Any  proprietor  may,  with  consent  of  the  Home  Office, 
attach  to  a  mill  dam  such  a  pass,  provided  no  injury  is 
done  to  the  milling  power.^ 

A  mill  dam  built  solely  for  milling  purposes,  and  with- 
out any  contrivances  for  catching  fish,  is  not  a  fishing 
mill  dam  within  sect.  4  of  24  i^  25  Vtd.  c.  109,  although 
it  does,  in  fact,  render  it  more  easy  to  catch  fish,  and  such 
dam  cannot  be  abated  under  sect.  42  of  28  8f  29  Vict. 
c.  121 ;  but  any  person  so  catching  fish  is  liable  to  the 
penalty  imposed  by  sect.  12  of  24  8f  25  Vict.  c.  109.* 

1  Olding  V.  mid,  14  L.  T.,  N.  Q.  B.  30.  See  JRossiter  v.  Pi&,  i 
S.  402.  Q.  B.  D.   24  ;  Fike  v.  JRossiter,  37 

2  Watts  Y.  Lucas,  Ij.'R.,  6  Q.B.  L.  T.,  N.  S.  635;  Hodgson  y. 
226.  Little,  14   0.  B.,  N.  S.  Ill  ;  32  L. 

3  24  &  25  Vict.  0.  109,  ss.  12,  23,  J.,  M.  C.  220  ;  16  0.  B.,  N.  S. 
27.  198;  33  L.  J.,  M.  C.  229. 

*  Garnett  v.  Backhouse,  L.  R.,  3 
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It  has  been  held  in  BoUe  t.  Whyte,^  that  the  provisions 
making  fish  passes  compulsory  only  relate  to  weirs  reach- 
ing more  than  half-way  across  the  stream,  and  that  where 
there  was  a  side  stream  fifteen  feet  wide,  separated  from 
the  main  stream  by  an  island,  this  was  not  a  stream 
within  the  Act  so  as  to  make  a  fish  pass  compulsory  in 
a  dam  reaching  across  the  side  stream. 

The  provisions  of  the  Fisheries  Dynamite  Act  now, 
by  the  Fresh  Water  Fisheries  Act,^  extend  to  all  fish  in 
the  United  Kingdom,  as  does  the  15th  section  of  36  8(  37 
Vict.  c.  71,  which  prohibits  obstruction  of  fish  descending 
the  stream.'  The  provisions  of  24  ^  25  Vict.  c.  109,  ss. 
8  and  9,  which  prohibit  the  use  of  otter  laths,  spears,  &c., 
and  the  possession  and  use  of  roe  for  fishing,  are  now, 
by  the  same  Act,  extended  to  trout  and  char  within  the 
limits  of  the  Act.*  That  Act  also  provides  for  the  estab- 
lishment of  fishery  districts  on  trout  and  char  rivers ; '  and 
in  such  fishery  districts  empowers  conservators  to  issue 
licences  for  fishing  for  trout  and  char,  and  incorporates 
the  sections  of  the  Salmon  Fishery  Acts  imposing  penalties 
on  persons  fishing  without  licence."  With  these  exceptions 
there  seem  to  be  no  general  restrictions  as  to  the  mesh  of 
nets  which  may  be  used,  or  the  size  of  fish  that  may  be 
taken. 


Poaching  fish.  It  has  been  already  stated,  that  at  common  law,  irre- 
spective of  statute,  the  stealing  of  fish  in  any  small  pond, 
tank,  or  stew,  which  is  private  property,  and  where  the 
fish  may  be  taken  at  will  by  the  owner  at  any  time,  is 
larceny,  and  punishable  on  indictment.'  In  addition  to 
this,  by  the  Larceny  Consolidation  Act'  certain  offences 
are  created  relating  to  the  unlawful  taking  of  fish  in  private 
fisheries.     This  statute  enacts,  that — Whosoever  shall  un- 


1  L.  E.,  3  Q.  B.  286. 

2  41  &  42  Vict.  c.  39,  s.  12. 
p.  385. 

'  Sect.  5. 
1  lb. 


»  Sect.  6. 

s  Sect.  7. 

'  See  ante,  p.  369. 

8  24  &  25  Vict.  c.  96. 
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lawfully  and  wilfully  take  or  destroy  any  fish  in  any 
water  which  shall  run  through  or  he  in  any  land  ad- 
joining^ or  belonging  to  the  dweUing-house  of  any  per- 
son heing  the  owner  of  such  water,  or  having  a  right 
of  fishery  therein,  shall  be  guilty  of  a  misdemeanor,^ 
punishable  by  the  common  law  with  fine  and  imprison- 
ment in  addition  to  or  in  lieu  of  sureties;^  and  whoso- 
ever shall  unlawfully  or  wilfuUy  take  or  destroy,  or 
attempt  to  take  or  destroy,  any  fish  in  any  water  not 
being  such  as  hereinafter  mentioned,  but  which  shall  be 
private  property,  or  in  which  there  shall  be  any  private 
right  of  fishery,*  shall,  on  conviction  thereof  before  a 
justice  of  the  peace,  forfeit  and  pay,  over  and  above  the 
value  of  the  fish  taken  or  destroyed  (if  any),  such  sum 
of  money  not  exceeding  51.  as  to  the  justice  may  seem 
meet :  Provided  that  nothing  hereinbefore  contained  shall 
extend  to  any  persons  angling  between  the  beginning  of 
the  last  hour  before  sunrise  and  the  expiration  of  the 
first  hour  after  sunset;  but  whosoever  shall,  by  angling 
between  the  beginning  of  the  last  hour  before  sunrise 
and  the  expiration  of  the  first  hour  after  sunset,  unlaw- 
fully take  or  destroy,  or  attempt  to  take  or  destroy,  any 
fish  in  any  such  water  as  first  mentioned,  shall,  on  con- 
viction before  a  justice  of  the  peace,  forfeit  or  pay  any 
sum  not  exceeding  51,  and  if  in  any  such  water  as  last 
mentioned,  he  shall,  on  like  conviction,  forfeit  and  pay 
any  sum  not  exceeding  21.  as  to  the  justice  may  seem 
meet;  and  if  the  boundary  of  any  parish,  township,  or  vill 
shall  happen  to  be  in  or  by  the  side  of  any  such  water  as 
is  in  this  section  before  mentioned,  it  shall  be  sufiicient 
to  prove  that  the  oifence  was  committed  either  in  the 
parish,  township,  or  vill  named  in  the  indictment  or  in- 

^  The  meaning     of    the    word  '  Sect.  117. 

adjoining  is  defined  as  "in  actual  *  The  statute  has  been  held  to 

"  contact,   and    not  separated    by  u.  apply  to  persons  illegally  fishing 

"  walk  or  feficc."    See-B.  v.  Sorlgcs,  in  a  several  fishery,  in  tidal  waters 

Moo.  &  ]Vi.  341.  as  well  as  in  private  waters ;  Paley 

2  Sect.  24.  V.  Sirch,  8  B.  &  S.  336. 
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formation,  or  in  any  parish,  township,  or  vill  adjoining 
thereto.^ 

The  word  "  unlawfully  "  in  this  section  means  without 
any  claim  of  right  or  title  in  the  ofEender,  such  as  can 
exist  in  law ;  ^  and  if  such  claim  appears  to  the  justices  to 
be  set  up  bona  fide,  and  with  some  show  of  reason,  their 
jurisdiction  in  the  case  is  ousted ;  ^  and  a  certiorari  may  be 
obtained  to  quash  any  conviction  they  may  have  made  ;  * 
or  the  decision  may  be  reviewed  by  a  superior  Court  under 
20  ^  21  Vict.  c.  43.5 

An  angler  in  the  day  time,  that  is,  between  the  be- 
ginning of  the  last  hour  before  sunrise,  and  the  expiration 
of  the  first  hour  after  sunset,  cannot  be  arrested ;  but  a 
person  angling  at  night,  or  fishing  by  other  means  than 
angling,  may  be  arrested,  and  then  without  warrant  by 
any  person.^  The  tackle  of  persons  found  fishing  agaiast 
the  provisions  of  the  Act,  may  be  demanded,  and,  if  re- 
fused, may  be  seized  by  the  owner  of  the  fishery,  or  his 
servant,  or  any  person  authorized  by  him.  A  person 
angling  in  the  day-time,  from  whom  any  implement  shall 
have  been  taken,  is  exempted  from  any  further  fine.' 
Sect.  38  of  The  Malicious  Injuries  Act,  1861,^  enacts  as 
follows:  "Whosoever  shall  unlawfully  and  maliciously  cut 
"  through,  break  down,  or  otherwise  destroy  the  dam, 
"  flood  gate,  or  sluice  of  any  fish  pond,  or  of  any  water 
"  which  shall  be  private  property,  or  in  which  there  shall 
"  be  any  private  right  of  fishing,  with  intent  to  take  or 
"  destroy  any  of  the  fish  in  such  pond  or  water,  or  so  as 

1  Sect.    24.     The   part   of    the  10  Q.  B.  482. 

shore  between  high  and  low  water  ^  Eeg.  v.  Peak,   8  L.  T.,  K.   S. 

mark    is     within    the    adjoining  536;  Leath  v.    Vine,  30  L.  J.,  N. 

comity;    and  the  justices  of    the  S.,  M.  C.  207;    Cormcell  v.  Saun- 

county  have  jurisdiction  over  of-  ders,  32  L.  J.,  M.  C.  6 ;   Reg.  t. 

fences   committed   there,  whether  Burrow,  34  Justice  of  Peace   53. 

the  land  is  ooTered    or   not  with  *  Meg.  t.  Stimson,  4  B.  &  S.  301. 

water  ;    Embleton  v.  Brown,  30  L.  "  See  TFMie  v.  Teast,  LB? 

T.,N.  S.,M:.  C.  1  ;   3E.  &E.  234;  Q.  B.  353.                              '      '' 

Beg.  T.  Mtisson,  8  E.  &  B.  900  ;  and  ^  Sect.  103  (24  &  25  Vict   o   961 

see  ante,  Ch.  I.  p.  13.  '  Sect.  25.                          '    "      '' 

•  Hudson  v.  McBae,  5  B.  &  S.  ^  24  &  25  Vict.  0.  97. 
485 ;  Sargrcavcs  v.  Diddams,  L.  E., 
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"  thereby  to  cause  the  loss  or  destruction  of  any  fish,  or 
"  shall  unlawfully  and  maliciously  put  any  lime,  or  other 
"  noxious  material,  in  any  such  pond  or  water,  with  intent 
"  thereby  to  destroy  any  of  the  fish  that  may  then  be,  or 
"  that  may  hereafter  be  put  therein,  or  shall  unlawfully 
"  or  maliciously  cut  through,  break  down,  or  otherwise 
"  destroy  the  dam  or  flood  gate  of  any  miU  pond,  or  reser- 
"  voir,  or  pool,  shall  be  guilty  of  a  misdemeanor :  and  being 
"  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
"  Court,  to  be  kept  in  penal  servitude  for  any  term  not 
"  exceeding  seven  years,  and  not  less  than  three  years  ;  or 
"to  be  imprisoned,  with  or  without  hard  labour,  for  any 
"  term  not  exceeding  two  years,  with  or  without  hard 
"  labour,  and  with  or  without  solitary  confinement;  and  if 
"  a  male  under  the  age  of  sixteen  years,  with  or  without 
"  whipping." 


395 
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CHAPTER  VII. 

OF  NAViaATION,  AND  THEREIN  OE  CONSERVANCY. 


The  Right  of  Navigation. 

Definition.  The  right  of  naYigation  is  a  right  of  way  exercised  for 
the  purposes  of  trade  and  commerce,  which  may  be 
enjoyed  in  the  sea,  in  public  and  in  private  waters;  and  as 
such  it  includes  all  rights  necessary  for  the  full  enjoyment 
and  exercise  of  the  rights  of  conyenient  passage,  and  of 
commerce,  such  as  the  right  to  pass,  and  to  groimd,  and  to 
anchor,  to  remain  for  a  reasonable  time  for  the  purposes  of 
loading  and  unloading,  or  for  a  wind.^ 

The  consideration  of  this  right  involves  not  only  the 
discussion  of  the  nature  of  the  right  itself,  but  also  that  of 
the  rules  governing  its  exercise.  These,  in  the  case  of  the 
sea,  embrace  (in  addition  to  the  mere  rules  of  the  road) 
matters  of  considerable  extent  and  importance,  such  as  the 
seaworthiness  of  vessels,  the  liability  of  ship  owners,  and 
the  management  of  lighthouses,  harbours,  and  ports,  all  of 
which  are  regulated  by  the  merchant  shipping  laws,  as 
well  as  the  various  questions  arising  in  connection  with 
the  jurisdiction  of  the  Court  of  Admiralty.^ 

It  would  be  manifestly  as  impossible  as  inappropriate  to 
attempt  to  treat  this  subject  at  all  exhaustively  in  a  Work 
like  the  present ;  but  as,  on  the  other  hand,  the  Authors 
feel  that  it  is  equally  unadvisable  to  omit  all  notice  of  it, 

1  Orr  JEwinff  V.  Colquhoun, 2  A-p-p.       276;  ^wow. 'Durham  Assizes,  18Q8, 

C.  839  ;    Gann    v.  Free  Fishers  of      per  Wood,  B. 

Whitstabk,  H  H.  L.  192;  Foreman  ^  The  reader  is  referred  for  a  full 

Y. Free  Fishers  of  Whitstabk,'L.  R.,  consideration  of  these  subjects  to 

4  H.  L.  266 ;  Mayor  of  Colchester  Maude  &  Pollock's  La-w  of  Mer- 

V.  Brooke,    7    Q.  B.   339 ;    Hex  v.  chant      Shipping ;      WiUiams     & 

Russell,   6  B.   &  C.  566  ;    Original  Bruoe's  Admiralty  Practice ;    and 

Hartlepool  Collieries  v.  Oihh,  6  Ch.  Boyd's  Merchant  Shipping  Laws. 

D.  713 ;  Dimes  v.  Petley^  15  Q.  B. 
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they  have  endeavoured  to  give  in  the  present  Chapter  a 
brief  general  view  of  the  law  regarding  navigation — 
I.  In  the  sea. 
II.  In  inland  waters. 


In  the  Sea} 

The  sea  is  the  necessary  highway  of  all  nations,^  and  Tte  sea  is  the 
the  free  navigation  and  commerce  thereon  is,  therefore,  aU^nations. 
the  common  right  of  all  mankind.' 

The  ships  of  all  nations,  whilst  navigating  the  high  Jurisdiction 
seas,*  are  subject  only  to  the  laws  of  their  own  country,  navigatmg-. 
and  no  one  nation  has  the  right  to  exercise  civil  or 
criminal  jurisdiction  over  the  ships  of  other  nations  during 
their  passage  between  one  foreign  port  and  another.^  By 
41  8f  42  Vict.  c.  73,  foreigners  on  board  foreign  ships, 
passing  within  three  nautical  miles  of  the  English  coast, 
are  made  subject  to  English  criminal  law."  The  criminal 
jurisdiction  over  English  ships  on  the  high  seas  has,  from 
the  earliest  times,  been  vested  in  the  Court  of  Admiralty ; 
and  foreigners  on  board  such  ships  are  subject  to  English 
law.'  By  15  Ric.  II.  c.  3,  it  was  provided,  that  the  admiral 
should  have  no  jurisdiction  within  the  body  of  counties, 
either  by  sea  or  land,  save  for  mayhem  or  murder  done  in 
estuaries  and  mouths  of  rivers,  below  the  bridges  where  he 
should  have  a  concurrent  jurisdiction  with  the  Courts  of 

1  Per  the  greater  portion  of  this  tion   of  foreign   as  well  as  Eng- 

section,  the  authors  have  had  re-  lish  ships ;   The  Saxonia,    1  Lush, 

course  to  Mr.  A.  C.  Boyd's  excel-  410  ;  of.  Sir  E.  PhilUmore,   2  Ex. 

lent  work  on  The  Merchant  Ship-  D.  82. 

ping  Laws   (1876),    to   which  the  ^  Ueg.  t.   Keyn,  2  Ex.  D.   217, 

reader  is  referred  for  fuller  parti-  per  Kelly,   C.  B.  ;   The  Vi 


culara.    Cf .  also  throughout  Chap-  1   C.  Eob.    1 ;   The  Vrou  Anna  Ca- 

ter  I.  therina,  5  0.  Eob.  161;  The  Success, 

2  PhiUimore'sIntemationallJaw,  1  Dodd's  Ad.  131. 

vol.  i.  pp.  210,  211.  ^  See  ante,  Chap.   I.  p.   8 ;  and 

2  Wheaton's  International  Law,  the  case  (A  Reg.  v.  Keijn,  ante,  pp. 

by  Boyd,  p.  251.  5—8. 

*  Eor  definition  of  the  high  seas,  '  Heg.    v.   Sattler,  Dears.   &  B. 

.and  the  limitations   of   territorial  Cr.  C.   525 ;  Seg.  t.   Anderson,  L. 

waters,   see  Chap.  I.     Territorial  R.,   1  Cr.  C.   161;   Meg.  v.  Lesley, 

waters,   as  well  as  the  high  seas,  Bell,  C.  C.  220. 
are  free  to  the  peaceful  naviga- 
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Common  law.  This  jurisdiction  of  the  admiral  was 
transferred  to  the  Central  Criminal  Court  by  4  (^  5  Will. 
IV.  0.  36,  and  further  changes  have  been  made  in  the 
present  reign  as  to  the  civil  jurisdiction  of  the  Admiralty 
Courts,  which  are  thus  stated  by  Mr.  Boyd  in  "The 
Merchant  Shipping  Laws ":i— "By  3  <^  4  Vict.  c.  65,  s.  6, 
"  jurisdiction  was  given  to  the  Admiralty  Court  to  decide 
"  all  claims  and  demands  whatsoever  in  the  nature  of 
"  damage  received  by  any  ship  or  sea-going  vessel,  and  to 
"  enforce  the  payment  thereof,  whether  such  ship  or  vessel 
"  may  have  been  within  the  body  of  a  county,  or  upon 
"  the  high  seas,  at  the  time  when  the  damage  was  re- 
"  ceived,  in  respect  of  which  such  claim  was  made.  And 
"  The  Admiralty  Court  Act,  1861  (24  Vict.  c.  10,  s.  7) 
"  enacts  in  general  terms,  that  the  Court  shall  have  juris- 
"  diction  over  any  claim  for  damage  done  by  any  ship. 
"  The  Court  was  therefore  empowered  to  try  any  cause 
"  whatsoever,  of  such  a  description,  even  if  all  the  parties 
"  to  it  were  foreigners,  and  the  cause  of  action  arose  out 
"  of  the  jurisdiction.  However,  in  deciding  causes  of  the 
"  latter  kind,  the  Court  must  be  guided  by  the  rules  of 
"  law  to  which  both  parties  were  subject  when  the  damage 
"  was  committed,  and  not  by  the  Merchant  Shipping 
"  Acts."  2 

Pirates.  Pirates  being  the  common  enemies  of  aU  mankind,  and 

all  nations  having  an  equal  interest  in  their  apprehension 
and  punishment,  may  be  lawfully  captured  on  the  high 
sea  by  the  armed  vessels  of  any  particular  State,  and 
brought  within  its  territorial  jurisdiction  for  trial  at  its 
tribunals.' 

Tolls.  No  tolls  are  demandable  from  vessels  navigating  the 

'  Page    262.     See   also   for  the  " -which  should  subsist  between  its 

origiu  and  jurisdiction  of  the  Ad-  "  own  subjects,  and  not  to  affect 

miralty  Court, 'Williams' &  Bruce's  "the    rights   of    foreigners,    un- 

Admiralty  Practice.  ' '  less  the   contrary  be  expressed 

2  "  It  is  a  general  rule  in  con-  "  or  implied  from  the  absolute  ue- 

"  struing  Acts  of  Parliament,  that  "  cessity  of  the  case;"  Boyd,  Mer- 

"  the  legislatirre  must  be  presumed  chant  Shipping  Laws,  p.  262. 
"  to  have  intended  by  its  enact-  '  Wheaton,  International  Law, 

"  ments    to    regulate    the    rights  p.  168,  and  ante,  Chap.  I. 
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sea,  save  such  as  are  chargeable  for  the  formation  of  har- 
bours, and  the  maintenance  of  buoys,  lights,  and  beacons, 
which  are  a  good  consideration  for  a  toll ;  ^ — "  It  being  re- 
"  quired,"  says  Hale,  "  that  any  man  who  wiU.  prescribe 
"  for  a  toll  on  the  sea  must  allege  a  good  consideration."^ 
Hence  no  tolls  can  be  taken  for  anchorage  save  in  a  port 
or  harbour.^ 

The  main  ocean  is  incapable  of  being  the  property  of 
any  one  State ;  but  a  nation  may  acquire  exclusive  right 
of  navigation  therein  as  against  another  nation  by  virtue 
of  the  specific  provisions  of  a  treaty,*  or  by  the  tacit  ac- 
quiescence of  such  other  nation  in  its  appropriation  of 
certain  portions  for  navigation.^  Similarly,  though  the 
soil  of  the  bed  of  the  sea  cannot  be  the  exclusive  property 
of  one  nation,  the  beneficial  occupation  thereof  for  a  suffi- 
cient time  by  any  one  nation  may  give  a  prescriptive 
right  to  such  portion  by  the  tacit  consent  of  other  nations ; 
for  the  uninterrupted  possession  of  territory  or  other  pro- 
perty for  a  certain  time  by  a  State  excludes  the  claim  of 
every  other."  Also,  when  the  sea  or  the  bed  thereof  can 
be  physically  occupied  permanently  by  erections,  it  may 
be  the  subject  of  occupation;  and  hence,  piers,  har- 
bours and  breakwaters  become,  in  such  cases,  permissible, 
and,  being  for  the  benefit  of  navigation,  are  readily  ac- 
quiesced in.' 

A  harbour  or  haven  is  a  place  naturally  or  artificially  Ports  and 
made  for  the  safe  riding  of  ships.*    A  port  is  a  haven,  I'^'^^o™^- 
and    something  more, — it  is  a  harbour  where   customs 
officers  are  established,  and  where  goods  are  either  im- 
,  ported  or  exported  to  foreign  countries,^  and  comprehends 

^  Hale  de  Portibus  Maria,  Harg.  ^  Vattel,  Droit  des  Gens,  t.   1, 

Tr.51;  Gann-v.Free  Fishers  of  Whit-  u.  xxiii. 

stable,  11  H.  L.  193.  ^  Wheaton's  International  Law, 

2  1  Mod.  105.  by  Boyd,  p.  220. 

'  Oann  v.  Free  Fishers  of  Whit-  '  Oookburn,  C.  J.,  Jieg.  v.  Keijn, 

stable,  supra.     See  on  this  subject,  2  Ex.  D.  198. 

ante,  Chap.  I.  p.  45,  and^osi.  Chap.  ^  Hale  de  Portibua  Maris,  c.  2. 

IX.  ^  Houok's  Navigable  Kivers,  p. 

*  Phillimore,  International  Law,  175. 
vol.  1,  pp.  210,  211. 
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a  city  qr  borough,  called  caput  partus,  with  a  market  and 
accommodation  for  sailors.^ 

In  virtue  of  its  prerogative,  the  Crown  is  conservator  of 
all  ports  and  havens,  creeks  and  arms  of  the  sea,  and  pro- 
tector of  the  navigation  thereof,^  and  may  grant  to  a  sub- 
ject the  right  to  erect  a  port  on  his  own  land  or  on  the 
land  of  another,  provided,  in  the  latter  case,  no  vested 
interests  are  interfered  with.'  The  ports  of  this  country 
are  now,  however,  almost  exclusively  the  property  of 
corporate  bodies  by  ancient  grant  or  charter  from  the 
Crown,  or  by  Act  of  Parliament,  by  which  the  powers  and 
duties  of  the  trustees  and  the  public  in  each  particular 
port  are  regulated.  10  i^  11  Vict.  c.  27  {The  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847),  consolidated  the  pro- 
visions usually  embodied  in  local  Acts  for  the  construction 
of  harbours  and  piers ;  and  by  24  §•  25  Vict.  c.  45,  the 
Board  of  Trade  may  make  provisional  orders  authorizing 
the  erection  of  such  works;  while  25  ^  26  Vict.  c.  69 
transferred  to  that  body  various  duties  and  powers  relative 
to  harbours  and  navigation  which  were  formerly  vested  in 
the  Admiralty. 

The  Public  Works  Loan  Commissioners  are  authorized 
by  sect.  9,  Schedule  1,  of  38  ^  39  Vict.  c.  89,*  to  make 
loans  to  any  person  authorized,  for  the  purpose  of  the  con- 
struction and  improvement  of  docks,  harbours,  and  piers, 
under  The  Harbours  and  Passing  Tolls  Act,  1861.^ 

By  40  (^  41  Vict.  c.  16,°  s.  4,  harbour  and  conservancy 


'  Hale,  u.  11.     For  the  la-w  re-  "  perly  so  called,  whetlier  natural 

lating  to  ports  and  hartours,  see  "  or  artificial,  and  estuaries,  navi- 

further  ante,  Chap.  I.  "  gable  rivers,  piers,  jetties,  and 

'  Hale  de  Jure  Maris,  Harg.  Tr.  ' '  other  worts,  in  or  at  which,  ships 

23.  "  can  obtain  shelter,  or  ship  and 

^  Mayor  of  Exeter  v.  Warren,  5  "  unship  goods  or  passengers;  and 

Q.  B.  773.  "  '  tidnl  water'  means  any  part  of 

''  The  Public  Works  Loans  Act.  ' '  the  sea  and  any  part  of  a  river 

5  24  &  25  Vict.  c.  47.  "  within  the  ebb  and  flow  of  the 

^  ' '  An  Act  to  facilitate  the  re-  "  tide  at  ordinary  spring  tides,  and 

"  moval    of   Wrecks     obstructing  "  not  being  a  harbour. 

"Navigation."  By  sect.3,  " '^«r-  "'Marl/our  authoriti/'   includes 

"  '  l/our'   includes    harbours    pro-  "  all  persons  or  bodies  of  persons, 
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authorities  are  empowered  to  remove  vessels  sunk,  stranded, 
or  abandoned  in  tidal  waters  or  harbours,  where  such  wreck 
is  or  is  likely  to  become  an  obstruction  to  navigation,  or  to 
destroy  and,  under  certain  conditions,  to  sell  such  wreck, 
and  thereout  defray  expenses  incurred  under  the  Act. 
By  sect.  5,  similar  powers  are  given  to  general  lighthouse 
authorities.  Where  questions  arise  between  these  various 
authorities  as  to  their  powers  under  the  Act,  the  Board  of 
Trade  is  authorized  to  determine  them  (sect.  7). 

The  regulations  respecting  the  ownership,  measurement.  The  Mer- 
and  registry  of  British  ships;'  the  law  governing  the  pingActs^' 
liability  of  shipowners,^  the  relation  between  masters  and 
seamen,^  and  the  procedure  with  regard  to  wrecks, 
casualties,  and  salvage  f  as  well  as  the  rules  for  preventing 
accidents  in  navigation,^  for  the  management  of  light- 
houses," for  the  appointment  and  supervision  of  pilots,'  and 
for  the  administration  of  the  Mercantile  Marine  Fund,'  are 
all  under  the  direction  of  the  Board  of  Trade,  and  are  pro- 
vided for  by  The  Merchant  Shipping  Acts,  1854  to  1876.^ 

"  corporate  or  unlncorporate,  being  "  'authority^  has  the  same  mean- 

"  proprietors  of  or  intrusted  with  "  ing  as  the  term  has  in  the  Mer- 

"  the  duty,   or  invested  with  the  "  chant  Shipping  Act,  1854." 

"  power  of  constructing,  improv-  ^  17  &  18  Vict.  c.  104  (Merchant 

"  iDg,inanaging,  regulating,  main-  Shipping  Act,  1854),  Part  II. 

"  taining  or  Bghting  a  harbour;  ^  lb..  Part  IX. 

"and   ^conservancy   authority'  in-  ^  lb.,  Part  III. 

"  eludes  all   persons  or  bodies  of  *  lb..  Part  VIII. 

"  persons,  corporate  or  unincorpo-  °  lb.,  Part  IV. 

"  rate,    intrusted  with    the    duty  "  lb..  Part  VI. 

' '  and  invested  with  the  power  of  '  lb. ,  Part  V. 

' '  conserving,  maintaining  or  im-  "  lb. ,  Part  VII.     See  The  Mer- 

"  proving  the  navigation  of  a  tidal  chant  Shipping  Laws  (A.  C.  Boyd) 

"  water;  while  ' genm-al  lighthouse  (1876),  p.  9. 

»  The  following  are  the  Merchant  Shipping  Acts,  1854 — 1876 : 

17  &  18  Vict.  0.  104  (Merc.  Shipping  Act,  1854). 

17  &  18  Vict.  0.  120  (   ,,            „  ,,     Repeal  Act,  1854). 

18  &  19  Vict.  c.  91     (    ,,             „  „     Amendment  Act,  1855). 
25  &  26  Vict.  c.  63    (    ,,             ,,  ,,               ,,             ,,     1862). 

30  &  31  Viet.  0.  124  (    ,,  ,,  „     1854,  Amendment  Act,  1867). 

31  &  32  Vict.  c.  129  (Colonial  Shipping  Act,  1868). 

32  Vict.  c.  11  (Merchant  Shipping  (Colonial)  Act,  1869. 

34  &  35  Vict.  c.  110  (Merchant  Shipping  Act,  1871). 

35  &  36  Vict.  c.  73    (        ,,  „  „     1872). 

36  &  37  Vict.  c.  85    (        „  „  ,,     1873). 
39  &-40  Vict.  c.  80    (         ,,    _          ,,  ,,     1876). 

See  for  a  full  consideration  of  this  branch  of  the  law,  Maude  & 
Pollock's  Law  of  Merchant  Shipping,  Williams  &  Bruce' s  Admiralty 
Practice,  and  Merchant  Shippuig  Laws  (A.  C.  Boyd)  (1876). 

€.  D    D 
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17  &  18  Vict.       Of  these  the  two  most  important  are  17  &  18  Vid.  c.  104 

c   104   and 

39  &  40  Vict.    {Fke  McKchant  Shipping  Act,  1854),  and  39  8f  40  Vict.  c.  80 
c.  80.  (^rjpj^g  ]\fgrchant  Shipping  Act,  1876),  and  it  is  enacted  by- 

sect.  2  of  the  latter  Act  that  it  shall  be  construed  as  one 
with  The  Merchant  Shipping  Act,  1854,  and  the  Acts 
amending  the  same,  and  the  said  Acts  and  this  Act  may- 
be cited  collectively  as  The  Merchant  Shipping  Acts,  1854  to 
1876.1 
17  &  18  "Vict.  The  Act  of  1854,  -which  is  the  principal  Act,  is  divided 
into  eleven  parts  (sect.  6),  eight  of  which  treat  of  the 
various  matters  noticed  above,^  -while  of  the  remaining 
three  ih.Q  first  relates  to  the  general  functions  of  the  Board 
of  Trade,  the  tenth  to  legal  procedure,  and  the  eleventh  to 
miscellaneous  matters. 

By  sect.  6  of  Part  I.  the  Board  of  Trade  is  constituted 
"  the  department  to  undertake  the  superintendence  of 
matters  relating  to  merchant  ships  and  seamen,  and  carry 
into  execution  this  and  all  other  Acts  in  force  and  relating 
to  the  subject  other  than  such  Acts  as  relate  to  the 
revenue." 

Part  IV.  of  the  Act  relates  to  "  safety  and  the  prevention 

of  accidents,"  and  is  stated  by  sect.  291  to  apply  "  to  all 

"  British  ships ;  and  all  foreign  steamships  carrying  pas- 

"  sengers  bet-^'een  places  in  the  United  Kingdom  shall  be 

"  subject  to  all  the  provisions  with  respect  to  the  certificates 

"  of  the  masters  and  mates  thereof  to  which  British  ships 

"  are  subject." 

Eegulationg         The  regulations  for  na-vigation  on  the  high  seas  are 

tion^'eert!^25    Contained  in  sect.  25  of  25  i^  26  Vict.  c.  63  {The  Merchant 

of  25  &  26        Shipping  Act  Amendment  Act,  1862),  which  enacts  that, — 

"  On  and  after  the  1st  day  of  July,  1863,  or  such  later 

"  day  as  may  be  fixed  for  the  purpose  by  order  in  council, 

"  the  regulations  in  the  table  marked  (0)  in  the  schedule 

"  hereto  shall  come  into  operation  and  be  of  the  same  force 

"  as  if  they  were  enacted  in  the  body  of  this  Act ;  but  Her 

'  Boyd's     Merchant     Shipping  °   See  p.   401,    ante,    and  notes 

Laws,  passijM.  (') — (^). 
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"  Majesty  may  from  time  to  time,  on  the  joint  recom- 
"  mendation  of  the  Admiralty  and  the  Board  of  Trade, 
"  by  order  in  council,  annul  or  modify  any  of  the  said 
"  regulations,  or  make  new  regulations  in  addition  thereto, 
"  or  in  substitution  therefor,  and  any  alterations  in  or 
"  additions  to  such  regulations  made  in  the  manner  afore- 
"  said  shall  be  of  the  same  force  as  the  regulations  in  the 
"  said  schedule. "1 


1  The  following  are  the  rules 
made  by  an  order  in  council  of 
14th  August,  1-879,  and  which  are 
to  be  substituted  for  the  rules  for- 
merly in  force,  on  and  after  the 
1st  of  September,  1880:— 

FIRST  SCHEDULE. 

Reoulations  roE  Peeventinq  Col- 
lisions AT  Sea. 
Preliminary. 

Art.  1.  In  the  following  rules 
every  steam  ship  which  is  under 
sail  and  not  under  steam  is  to  be 
considered  a  sailing  ship ;  and  every 
steam  ship  which  is  under  steam, 
whether  under  saE  or  not,  is  to  be 
considered  a  ship  under  steam. 
Rules  concerning  Lights. 

Aet.  2.  The  lights  mentioned  in 
the  following  Articles,  numbered 
3,  i,  5,  6,  7,  8,  9,  10,  and  11,  and 
no  others,  shall  be  carried  in  all 
weathers,  from  sunset  to  simrise. 

Aet.  3.  A  seagoing  steam  ship 
when  under  way  shall  carry : 

(a)  On  or  in  front  of  the  fore- 
mast, at  a  height  above  the 
hull  of  not  less  than  twenty 
feet,  and  if  the  breadth  of  the 
ship  exceeds  twenty  feet  then 
at  a  height  above  the  hull  not 
less  than  such  breadth,  a  bright 
white  light,  so  constructed  as 
to  show  an  uniform  and  un- 
broken light  over  an  arc  of  the 
horizon  of  twenty  points  of  the 
compass ;  so  fixed  as  to  throw 
the  light  ten  points  on  each 
side  of  the  ship,  viz.  from  right 
ahead  to  two  points  abaft  the 
beam  on  either  side ;  and  of 
such  a  character  as  to  be  visible 
on  a  dark  night,  with  a  clear 
atmosphere,  at  a  distance  of  at 
least  five  miles : 

(b)  On  the  starboard  side,  a  green 
light  so  constructed  as  to  show 
an  uniform  and  unbroken  light 
over  an  arc  of  the  horizon  of 
ten  points  of  the  compass  ;  so 
fixed   as   to   throw   the   light 


from  right  ahead  to  two  points 
abaft  the  beam  on  the  star- 
board side;  and  of  such  a  cha- 
racter as  to  be  visible  on  a 
dark  night,  with  a  clear  atmo- 
sphere, at  a  distance  of  at  least 
two  mUes : 

(c)  On  the  port  side,  a  red  light, 
so  constructed  as  to  show  an 
uniform  and  unbroken  light 
over  an  are  of  the  horizon  of 
ten  points  of  the  compass ;  so 
fixied  as  to  throw  the  light 
from  right  ahead  to  two  points 
abaft  the  beam  on  the  port 
side ;  and  of  such  a  character 
as  to  be  visible  on  a  dark  night, 
with  a  clear  atmosphere,  at  a 
distance  of  at  least  two  miles: 

(d)  The  said  green  and  red  side 
lights  shall  be  fitted  with  in- 
board screens  projecting  at 
least  three  feet  forward  from 
the  Hght,  so  as  to  prevent  these 
lights  from  being  seen  across 
the  bow. 

Aet.  4.  A  steam  ship,  when  tow- 
ing another  ship  shall,  in  addition 
to  her  side  lights,  carry  two  bright 
white  lights  in  a  vertical  line  one 
over  the  other,  not  less  than  three 
feet  apart,  so  as  to  distinguish  her 
from  other  steam  ships.  Each  of 
these  lights  shall  be  of  the  same 
construction  and  character,  and 
shall  be  carried  in  the  same  posi- 
tion as  the  white  hght  which  other 
steam  ships  are  required  to  carry. 

Aet.  5.  A  ship,  whether  a  steam 
ship  or  a  sailing  ship,  when  em- 
ployed either  in  laying  or  in  pick- 
ing up  a  telegraph  cable,  or  which 
from  any  accident  is  not  under 
command,  shall  at  night  carry  in 
the  same  position  as  the  white  light 
which  steam  ships  are  required  to 
carry,  and,  if  a  steam  ship,  in  place 
of  that  light,  three  red  lights  in 
globular  lanterns,  each  not  less 
than  ten  inches  in  diameter,  in  a 
vertical  line  one  over  the  other,  not 
less  than  three  feet  apart :  and  shall 
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25^&  26  Vict.       ;By  g  26  of  25  8f  26  Vict.  c.  63,  it  is  enacted  that  the 
P  br    f  Board  of  Trade  shall  cause  these  regulations  and  altera- 


by  day  carry  in  a  vertical  line  one 
over  the  other,  not  less  than  three 
feet  apart,  in  front  of  but  not 
lower  than  her  foremast  head,  three 
black  balls  or  shapes,  each  two  feet 
in  diameter. 

These  shapes  and  lights  are  to 
be  taken  by  approaching"  ships  as 
signals  that  the  ship  using  them  is 
not  under  command,  and  cannot 
therefore 'get  out  of  the  way. 

The  above  ships,  when  not  making 
any  way  through  the  water,  shall 
not  carry  the  side  lights,  but  when 
making  way  shall  carry  them. 

Aet.  6.  A  sailing  ship  under 
way,  or  being  towed,  shall  carry 
the  same  lights  as  are  provided  by 
Article  3  for  a  steam  ship  under 
way,  with  the  exception  of  the 
white  light,  which  she  shall  never 
carry. 

Aet.  7.  Whenever,  as  in  the  case 
of  small  vessels  during  bad  weather, 
the  green  and  red  side  lights  can- 
not be  fixed,  these  lights  shall  be 
kept  on  deck,  on  their  respective 
sides  of  the  vessel,  ready  for  use  : 
and  shall,  on  the  approach  of  or  to 
other  vessels,  be  exhibited  on  their 
respective  sides  in  sufficient  time 
to  prevent  collision,  in  such  man- 
ner as  to  make  them  most  visible, 
and  so  that  the  green  light  shall 
not  be  seen  on  the  port  side  nor 
the  red  Kght  on  the  starboard  side. 

To  make  the  use  of  these  port- 
able lights  more  certain  and  easy, 
the  lanterns  containing  them  shall 
each  be  painted  outside  with  the 
colour  of  the  light  they  respec- 
tively contain,  and  shall  be  pro- 
vided with  proper  screens. 

Aet.  8.  A  ship,  whether  a  steam 
ship  or  a  sailing  ship,  when  at 
anchor,  shall  carry,  where  it  can 
best  be  seen,  but  at  a  height  not 
exceeding  twenty  feet  above  the 
hull,  a  white  light,  in  a  globular 
lantern  of  not  less  than  eight  inches 
in  diameter,  and  so  constructed  as 
to  show  a  clear  uniform  and  un- 
broken light  visible  all  round  the 
horizon,  at  a  distance  of  at  least 
one  mile. 

Aet.  9.  A  pilot  vessel,  when 
engaged  on  her  station  on  pilotage 
duty,  shall  not  carry  the  lights  re- 
quired for  other  vessels,  but  shall 
carry  a  white  light  at  the  mast 
head,  visible  all  round  the  horizon. 


and  shall  also  exhibit  a  flare-up 
light  or  flare-up  lights  at  short  in- 
tervals, which  shall  never  exceed 
fifteen  minutes. 

A  pilot  vessel,  when  not  engaged 
on  her  station  on  pEotage  duty, 
shall  carry  hghts  similar  to  those 
of  other  ships. 

Aet.  10.  (a)  Open  fishing  boats 
and  other  open  boats  when  under 
way  shall  not  be  obliged  to  carry 
the  side  lights  required  for  other 
vessels  ;  but  every  such  boat  shall 
in  lieu  thereof  have  ready  at  hand 
a  lantern  with  a  green  glass  on  the 
one  side  and  a  red  glass  on  the 
other  side ;  and  on  the  approach  of 
or  to  other  vessels,  such  lantern 
shall  be  exhibited  in  sufficient  time 
to  prevent  collision,  so  that  the 
green  light  shall  not  be  seen  on 
the  port  side,  nor  the  red  light  on 
the  starboard  side. 

(b)  A  fishing  vessel,  and  an  open 
boat,  when  at  anchor,  shall  exhibit 
a  bright  white  light. 

(c)  A  fishing  vessel,  when  em- 
ployed in  drift  net  fishing,  shall 
carry  on  one  of  her  masts  two  red 
lights  in  a  vertical  line  one  over 
the  other,  not  less  than  three  feet 
apart. 

(d)  A  trawler  at  work  shall  carry 
on  one  of  her  masts  two  lights  in  a 
vertical  line  one  over  the  other,  not 
less  than  three  feet  apart,  the  upper 
light  red,  and  the  lower  green,  and 
shall  also  either  carry  the  side 
lights  required  for  other  vessels, 
or,  if  the  side  lights  cannot  be 
carried,  have  ready  at  hand  the 
coloured  lights  as  provided  in  Ar- 
ticle 7,  or  a  lantern  with  a  red  and 
a  green  glass  as  described  in  para- 
graph (a)  of  this  Article. 

(e)  Fishing  vessels  and  open  boats 
shall  not  be  prevented  from  using 
a  flare-up  in  addition,  if  they  desire 
to  do  so. 

(f)  The  lights  mentioned  in  this 
Article  are  substituted  for  those 
mentioned  in  the  12th,  13th,  and 
14th  Articles  of  the  Convention 
between  France  and  England  sche- 
duled to  the  British  Sea  Fisheries 
Act,  1868. 

(g)  AU  lights  required  by  this 
Article,  except  side  lights,  shall  be 
in  globular  lanterns  so  constructed 
as  to  show  all  round  the  horizon. 

Aet.  11.  A  ship  which  is  being 
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tions  of  thein  to  be  publistied,  and  that  the  Grazette  con-  and  enforce- 
taining  them  shall  be  evidence ;    and  sect.  27  provides  ™^."*  °*  '^^^"" 


overtaken  by  another  shall  show 
from  her  stem  to  such  last-men- 
tioned ship  a  -white  light  or  a  flare- 
up  light. 

Sound  Signals  for  Fog,  4'0. 

Aet.  12.  A  steam  ship  shall  be 
provided  with  a  steam  whistle  or 
other  efficient  steam  sound  signal, 
so  placed  that  the  sound  may  not 
be  intercepted  by  any  obstructions, 
and  with  an  efficient  fog  horn  to 
be  sounded  by  a  bellows  or  other 
mechanical  means,  and  also  with 
an  efficient  bell.  A  sailing  ship 
shall  be  provided  with  a  similar 
fog  horn  and  bell. 

In  fog,  mist,  or  falling  snow, 
whether  by  day  or  night,  the  sig- 
nals described  in  this  Article  shall 
be  used  as  follows ;  that  is  to  say, 

(a)  A  steam  ship  under  way  shall 
make  with  her  steam  whistle, 
or  other  steam  sound  signal, 
at  intervals  of  not  more  than 
two  minutes,  aprolonged  blast. 

(b)  A  sailing  ship  under  way 
shall  make  with  her  fog  horn, 
at  intervals  of  not  more  than 
two  minutes,  when  on  the 
starboard  tack  one  blast,  when 
on  the  port  tack  two  blasts  in 
succession,  and  when  with  the 
wind  abaft  the  beam  three 
blasts  in  succession^ 

(o)  A  steam  ship  and  a  sailing 
ship  when  not  under  way  shall, 
at  intervals  of  not  more  than 
two  minutes,  ring  the  bell. 

Speed  of  Ships  to  be  moderate  in 
Fog,  Sic 

Abt.  13.  Every  ship,  whether  a 
sailing  ship  or  steam  ship,  shall  in 
a  fog,  mist,  or  falling  snow,  go  at 
a  moderate  speed. 

Steering  and  Sailing  Rules. 

Aet.  14.  When  two  saihng  ships 
are  approaching  one  another,  so  as 
to  involve  risk  of  collision,  one  of 
them  shall  keep  out  of  the  way  of 
the  other  as  follows,  viz. : — 

(a)  A  ship  which  is  running  free 
shall  keep  out  of  the  way  of  a 
ship  which  is  close-hauled. 

(b)  A  ship  which  is  close-hauled 
on  the  port  tack  shall  keep 
out  of  the  way  of  a  ship  which 
is  close-hauled  on  the  star- 
board tack. 

(c)  "When  both  are  running  free 
with    the  wind    on    different 


sides,  the  ship  which  has  the 
wind  on  the  port  side  shall 
keep  out  of  the  way  of  the 
other. 

(d)  When  both  are  running  free 
with  the  wind  on  the  same 
side,  the  ship  which  is  to  wind- 
ward shall  keep  out  of  the  way 
of  the  ship  which  is  to  leeward. 

(e)  A  ship  which  has  the  wind 
aft  shall  keep  out  of  the  way 
of  the  other  ship. 

Aet.  15.  If  two  ships  under 
steam  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve 
risk  of  collision,  each  shall  alter 
her  course  to  starboard,  so  that 
each  may  pass  on  the  port  side  of 
the  other. 

This  Article  only  applies  to  cases 
where  ships  are  meeting  end 
on,  or  nearly  end  on,  in  such 
a  manner  as  to  involve  risk  of 
collision,  and  does  not  apply 
to  two  ships  which  must,  rf 
both  keep  on  their  respective 
courses,  pass  clear  of  each 
other. 
The  only  cases  to  which  it  does 
apply  are,  when  each  of  the 
two  ships  is  end  on,  or  nearly 
end  on,  to  the  other ;  in  other 
words,  to  cases  in  which,  by 
day,  each  ship  sees  the  masts 
of  the  other  in  a  line,  or  nearly 
in  a  line,  with  her  own ;  and 
by  night,  to  cases  in  which 
each  ship  is  in  such  a  position 
as  to  see  both  the  side  lights 
of  the  other. 
It  does  not  apply  by  day,  to 
cases  in  which  a  ship  sees 
another  ahead  crossing  her 
own  course ;  or  by  night,  to 
cases  where  the  red  light  of 
one  ship  is  opposed  to  the  red 
light  of  the  other,  or  where 
the  green  light  of  one  ship  is 
opposed  to  the  green  light  of 
the  other,  or  where  a  red  light 
without  a  green  light,  or  a 
green  light  without  a  red 
light,  is  seen  ahead,  or  where 
both  green  and  red  hghts  are 
seen  anywhere  but  ahead. 
Aet.  16.  If  two  ships  under 
steam  are  crossing,  so  as  to  involve 
risk  of  collision,  the  ship  which  has 
the  other  on  her  own  starboard  side 
shall  keep  out  of  the  way  of  the 
other. 
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that  all  owners  and  masters  shall  be  bound  to  obey  them 
so  long  as  they  continue  in  force ;  breaches  thereof  being 
deemed  to  imply  wilful  default  on  the  part  of  persons  in 
charge  of  vessels  whenever  any  damage  arises  through 
their  non-observance  (sect.  28).^  Sect.  30  provides  for 
the  enforcement  of  the  regulations  by  means  of  surveyors 
empowered  to  inspect  vessels,  and  to  point  out  to  masters 
and  owners  any  deficiencies,  and  the  mode  of  meeting  the 
same,  and  to  grant  certificates  that  vessels  are  properly 


Aet.  17.  If  two  ships,  one  of 
wMch  is  a  sailing  ship,  and  the 
other  a  steam  ship,  are  proceeding 
in  such  directions  as  to  involve  risk 
of  collision,  the  steam  ship  shall 
keep  out  of  the  way  of  the  saihng 
ship. 

Aet.  is.  Every  steam  ship,  when 
approaching  another  ship,  so  as  to 
involve  risk  of  collision,  shall  slacken 
her  speed  or  stop  and  reverse,  if 
necessary. 

Aet.  19.  In  taking  any  course 
authorized  or  required  by  these 
regulations,  a  steam  ship  under 
way  may  indicate  that  course  to 
any  other  ship  which  she  has  in 
sight  by  the  following  signals  on 
her  steam  whistle,  viz. : — 

One  short  blast  to  mean  "I  am 
directing  my  course  to  star- 
board:" 

Two  short  blasts  to  mean  ' '  I  am 
directing  my  course  to  port:" 

Three  short  blasts  to  mean ' '  I  am 
going  full  speed  astern:" 

The  use  of  these  signals  is  op- 
tional ;  but  if  they  are  used,  the 
course  of  the  ship  must  be  in  ac- 
.  cordanoe  with  the  signal  made. 

Aet.  20.  Notwithstanding  any- 
thing contained  in  any  preceding 
Article,  every  ship,  whether  a  sail- 
ing ship  or  a  steam  ship,  overtaking 
any  other,  shall  keep  out  of  the 
way  of  the  overtaken  ship. 

Aet.  21.  In  narrow  channels 
every  steam  ship  shall,  when  it  is 
safe  and  practicable,  keep  to  that 
side  of  the  fairway  or  midchaunel 
which  lies  on  the  starboard  side  of 
such  ship. 

Aet.  22.  Where  by  the  above 
rules  one  of  two  ships  is  to  keep 
out  of  the  way,  the  other  shall 
keep  her  course. 

Aet.  23.  In  obeying  and  con- 
struing these  rules,  due  regard 
shall  be  had  to  all  dangers  of  navi- 
gation, and  to  any  special  circum- 
stances which  may  render  a  depar- 


ture from  the  above  rules  necessary 
in  order  to  avoid  immediate  danger. 

No  Ship,  zinder  any  Circumstances,  to 
neglect  proper  Precautions. 
Art.  2i.  Nothing  in  these  rules 
shall  exonerate  any  ship,  or  the 
owner,  or  master,  or  crew  thereof, 
from  the  consequences  of  any  neg- 
lect to  carry  lights  or  signals,  or 
of  any  neglect  to  keep  a  proper 
look-out,  or  of  the  neglect  of  any 
precaution  which  may  be  required 
by  the  ordinary  practice  of  seamen, 
or  by  the  special  circumstances  of 
the  case. 

Beservation  of  Mules  for  Harbours 
and  Inland  Navigation. 
Aet.  25.  Nothing  in  these  rules 
shall  interfere  with  the  operation 
of  a  special  rule,  duly  made  by 
local  authority,  relative  to  the 
navigation  of  any  harbour,  river, 
or  inland  navigation. 

Special  Lights  for  Squadrons  and 
Convoys. 

A.'Ri.  26.  Nothing  in  these  rules 
shall  interfere  with  the  operation 
of  any  special  rules  made  by  the 
government  of  any  nation  with  re- 
spect to  additional  station  and  sig- 
nal lights  for  two  or  more  ships 
of  war  or  for  ships  sailing  under 
convoy. 

SECOND  SCHEDULE. 

EOEEIGN    COUNTEIES  WHICH  HAVE 
ADOPTED  THE  ABOVE  KuLES. 

Austria-Hungary. 

Belgium. 

Chili. 

Denmark. 

Erance. 

Germany. 

Great  Britain. 

Greece. 


Italy. 

Netherlands. 

Norway. 

Portugal. 

Russia. 

Spain. 

Sweden. 

United  States. 

1    Boyd's     Merchant     Shipping- 
Laws,  p.  278. 
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provided  with  lights,  and  the  means  of  making  signals  in 
pursuance  of  the  regulations,  it  being  enacted  that  no 
collectors  of  customs  at  any  port  shall  clear  any  ship 
outwards  without  such  certificate. 

In  the  case  of  collisions,  it  is  provided  by  sect.  17  of  Collisions. 
36  8)-  37  Vict.  c.  85,  that  the  ship  infringing  any  of  the  36  &  37  Vict, 
regulations  for  preventrag  collisions  contained  in  or  made 
in  The  Merchant  Shipping  Acts,  1854 — 1873,  shall  be 
deemed  to  be  in  fault  unless  it  can  be  shown  to  the  satis- 
faction of  the  Court  that  the  circumstances  of  the  case 
made  departure  from  the  regulation  necessary.'- 


0.  85. 


'  The  duties  of  masters  of  vessels 
in  case  of  collisions  are  regulated 
by  sect.  16  of  36  &  37  Vict.  c.  85. 
It  may  be  useful  to  note  here  some 
of  the  main  points  of  the  law  on 
this  subject  as  stated  by  Mr.  Boyd 
(Merchant  Shipping  Laws,  pp.  258, 
262)  :— 

Collisions. — Ships  are  held  liable 
for  damage  occasioned  by  collision, 
either  on  account  of  the  culpable 
neglect  or  compUoity,  direct  or  in- 
direct, of  their  owners,  or  on  ac- 
count of  the  negligence,  unskil- 
fulness  or  carelessness  of  those 
employed  in  their  control  and  navi- 
gation. When  employed  in  navi- 
gation shipsmust  be  kept  seaworthy 
and  be  well  manned  and  equipped 
for  the  voyage,  and  where  this  is 
not  done  and  a  colKsion  ensues 
between  such  ship  and  one  without 
fault  in  that  respect,  the  owners  of 
the  deficient  vessel  cannot  escape 
responsibility  if  the  deficiency 
caused  or  contributed  to  the  dis- 
aster. {The  Continental,  14  Wallace, 
Amer.  Rep.  354 ;  The  Glannaianta, 
1  P.  D.,  0.  A.  291.) 

"  There  are  four  possibOities," 
said  Lord  StoweU  in  the  TFoodrop 
Sims  (2  Beds.  Ad.  85),  "under 
' '  which  an  accident  of  this  sort  may 
' '  occur.  In  the  first  place,  it  may 
"  happen  without  blame  being  im- 
' '  putable  to  either  party ;  as  where 
"  the  loss  is  occasioned  by  a  storm  or 
"  any  other  »ts  «i«/'ot'.  In  that  case 
"  the  misfortune  must  be  borne  by 
' '  the  party  on  whom  it  happens  to 


"light;  the  other  not  being  re- 
' '  sponsible  to  him  in  any  degree. 
"  Secondly,  a  misfortune  of  this 
' '  kind  may  arise  where  both  parties 
"  are  to  blame;  where  there  has 
' '  been  a  want  of  due  diUgence  or 
"  skill  on  both  sides.  In  such  a 
"  case  the  rule  of  law  is,  that  the 
"  loss  must  be  apportioned  between 
"  them,  as  having  been  occasioned 
"  by  the  favdt  of  both  of  them. 
"  Thirdly,  it  may  happen  by  the 
' '  misconduct  of  the  suffering  party 
"  only,  and  then  the  rule  is  that 
"  the  sufferer  must  bear  his  own 
"  burden.  Lastly,  it  may  have 
"  been  the  fault  of  the  ship  which 
' '  ran  the  other  down,  and  in  this 
"  case  the  injured  party  would  be 
' '  entitled  to  an  entire  compensation 
' '  from  the  other. ' ' 

The  Court  of  Admiralty  and  the 
common  law  Courts  used  formerly 
to  be  guided  by  different  rules  for 
damages  when  both  ships  were  in 
fault.  But  it  is  now  enacted,  that 
"  in  any  case  or  proceeding  for  da- 
"  mages  arising  out  of  a  collision 
' '  between  two  ships,  if  both  ships 
' '  shall  be  found  to  be  in  fault,  the 
"  rules  hitherto  in  force  in  the 
"  Court  of  Admiralty,  so  far  as 
' '  they  have  been  at  variance  with 
' '  the  rules  in  force  in  the  courts  of 
"  common  law,  shall  prevail"  (The 
Judicature  Act,  1873,  36  &  37  Vict, 
c.  66,  8.  25,  sub-s.  9). 

"  Most  countries,"  says  Mr. 
Boyd  (Merchant  Shipping  Laws, 
pp.    258 — 260),    "  possessing    any 
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Pilots  and 
pilotage. 

17  &  18  Vict. 
c.  104. 


The  law  relating  to  pilotage  is  governed  by  Part  V.  of 
17  8f  18  Vict.  c.  104  {The  Merchant  Shiijping  Act,  1854). 


"  considerable  mercantile  marine, 
' '  have  now  adopted  the  same  rules 
' '  of  navigation,  and  when  the  case 
' '  is  one  within  the  rules  there  will 
"he  no  difficulty  in  determining 
' '  by  what  law  it  is  to  be  decided. 
' '  But  it  may  happen  that  the  case 
"  is  one  not  contemplated  in  the 
"  rules,  or  that  the  foreign  vessel 
' '  is  one  not  bound  by  them. 

' '  The  general  rule  respecting  all 
' '  remedies  seems  well  settled  '  that 
"  'whatever  relates  to  the  remedy 
"  'to  be  enforced,  must  be  deter- 
' '  '  mined  by  the  lex  fori,  the  law 
"  '  of  the  country  to  the  tribunals 
"  'of  which  the  appeal  is  made' 
"  (per  Lord  Brougham  in  Don  v. 
"  Lippmann,  6  CI.  &  I?.  13;  British 
"  Linen  Co.  v.  Dnimmond,  10  B.  & 
"  C.  903  ;  De  la  Vega  v.  Vianna,  1 
"  B.  &  Ad.  284).  But  in  regard 
"  to  the  rights  and  merits  in- 
' '  volved  in  actions,  the  law  of  the 
"  place  where  they  origiaated  is 
' '  to  govern  (Story,  on  the  Conflict 
"  of  Laws,  s.  588).  '  The  civil  lia- 
' '  '  biKty, '  said  Willes,  J. ,  in  a 
"  recent  case  [Phillips  v.  Syre,  L. 
"  R.,  6  Q.  B.  28),  'arising  out 
"  '  of  a  wrong  derives  its  birth 
' '  '  from  the  law  of  the  place,  and 
"  'its  character  is  determined  by 
"  'that  law.'  But  in  order  that 
' '  a  wrong  committed  abroad  should 
"  give  a  remedy  in  England,  it  is 
' '  essential  that  the  wrong  should 
"be  of  such  a  character,  that  it 
"  would  have  given  a  cause  of 
' '  action  if  committed  in  England 
"  {TheSalley,  L.  E,.,  2  P.  C.  194  ; 
"  Smith  V.  Condry,  1  Howard 
"  (Amer.  Eep.)  28).  Lord  J. 
' '  Mellish  recently  said,  '  The  law 
"'respecting  personal  injuries 
' '  '  and  respecting  wrongs  to  per- 
"  '  sonal  property  appears  to  me 
"  'to  be  perfectly  settled,  that  no 
' '  '  action  can  be  maintained  in  the 
"  'Coiorts  of  this  country  on  ac- 
' '  '  count  of  a  wrongful  act,  either 
"  '  to  a  person  or  to  personal  pro- 
' '  '  perty  committed  within  the 
"  '  j  urisdiction  of  a  foreign  country, 
"  '  unless  the  act  is  wrongful  by 


"  '  the  law  of  the  country  where  it 
"  '  is  committed,  and  also  wrongful 
"  'by  the  law  of  this  country' 
"  [The  M.  Moxham,  1  P.  D.  (C. 
"  A.)  in  ;  Fhillips  v.  Hyre,  L.  K., 
"  6  Q.  B.  28).  ' 

"  Thus,  an  English  ship  was 
"  oompeUed  to  take  a  pilot  on 
' '  board  off  Elushing,  and  through 
"  the  negligence  of  the  pilot  a 
' '  collision  occurred.  By  the  Bel- 
"  gian  law  the  owners,  though 
"  compelled  to  employ  a  pilot,  are 
"  liable  for  his  acts,  whereas  in 
"  England,  when  pUotage  is  eom- 
"  pulsory,  the  pilot  alone  is  re- 
' '  sponsible.  In  a  cause  of  collision 
"  instituted  against  the  British 
' '  ship  in  this  country,  it  was  held 
"  that  the  party  claimiug  repara- 
' '  tion  in  a  British  Court  was  not 
"  entitled  to  the  benefit  of  the 
' '  foreign  law  that  made  the  owner 
' '  responsible  against  the  provisions 
' '  of  English  statute  law,  by  which 
' '  no  such  liability  as  provided  by 
"  the  Belgian  law  existed.  Aii 
' '  English  Court  will  not  enforce  a 
"  foreign  municipal  law,  and  give  a 
' '  remedy  in  the  shape  of  damages 
"  in  respect  of  an  act  which,  ac- 
"  cording  to  its  own  principles, 
"  imposes  no  ^abOity  on  the  per- 
"  son  from  whom  the  damages  are 
"  claimed  [Th^  Balky,  L.  E.,  2 
"P.  C.  194  ;  Smith  v.  Condry,  1 
"  Howard  (Amer.  Eep.  28)  ). 
"  And  on  the  other  hand,  where  a 
"  cause  of  damage  was  instituted 
"  in  this  country  against  an  Eng- 
' '  lish  ship  for  damaging  a  pier  in 
"  Spain,  and  it  was  alleged  that 
' '  by  the  law  of  Spain  the  owner 
"  of  the  ship  was  not  responsible 
' '  for  such  an  act  of  the  master,  it 
' '  was  held,  that  if  the  owner  was 
' '  not  responsible  in  Spain  he  could 
' '  not  be  made  so  in  England,  even 
"  though  he  would  have  been 
' '  liable  had  the  damage  been  com- 
"  mitted  iu  England  [Tlie  M. 
"  Moxham,  1  P.  D.  (C.  A.)  107). 

"  The  same  principles  apply  to 
"  torts  committed  on  the  high 
"  seas.     No  liability  will  attach 
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It  is  enacted  by  sect.  353,  that,  "  Subject  to  any  altera- 
"  tion  to  be  made  by  any  pilotage  authority,  in  pursuance 
"  of  the  power  hereinbefore  in  that  behalf  given,  the 
"  employment  of  pilots  shall  continue  to  be  compulsory  ia 
"  all  districts  in  which  the  same  was  by  law  compulsory, 
"  immediately  before  the  time  when  this  Act  comes  into 
"  operation ;  and  all  exemptions  from  compulsory  pilotage 
"  then  existing  within  such  districts,  shall  also  continue  in 
"  force ;  and  every  master  of  any  unexempted  ship  navi- 
"  gating  within  any  such  district,  who,  after  a  qualified 
"  pilot  has  offered  to  take  charge  of  such  ship,  or  has 
"  made  a  signal  for  that  purpose,  either  himself  pilots 
"  such  ship  without  possessing  a  pilotage  certificate  en- 
"  abling  him  so  to  do,  or  employs  or  continues  to  employ 
"  an  unqualified  person  to  pilot  her,  and  every  master 
"  of  any  exempted  ship  navigating  within  any  such  dis- 
"  trict,  who,  after  a  qualified  pilot  has  offered  to  take 
"  charge  of  such  ship,  or  has  made  a  signal  for  that 
"  purpose,  employs  or  continues  to  employ  an  unqualified 
"  pilot  to  pilot  her,  shall,  for  every  such  offence,  incur  a 
"  penalty  of  double  the  amount  of  pilotage  demandable 
"  for  the  conduct  of  such  ship." 

The  exemptions  referred  to   in  the  first  part  of  the  Exemptions, 
section   are  contained  in   6    Geo.   IV.  c.   125,  and   still  ^  ^^°-  ■'■^• 
continue  in  force,  though  that  Act  is  repealed  by  17  ^  18  {^  &  is  Vict. 
Vict.  c.  120.  "•  12°- 

"  A  pilot  is  defined  by  sect.  2  to  be  any  person  not  Definition  of 
"  belongiug  to  a  ship,  who  has  the  conduct  thereof  ;  and  a  "qualified 
"  '  qualified  pilot '  shall  mean  any  person  duly  licensed  by  pilot-" 

' '  La   this   country  unless  the   act  "  wrong  according'  to  British  law, 

' '  gives  a  remedy  by  English  law,  "  but  in  the  right  by  the  maritime 

"  and  also  by  the  laws  of  the  sea  "  law  of  the  locality,  she  will  then 

"  ia   force  at  the  place  where  it  "be  free  from  liability,  since,  as 

"  was     committed     (Williams     t.  "  the  foreigner  could  not  himself 

"  Gutch  [The  Chancellor),  14  Moo.  "  be   bound  by  British    law,    he 

"  P.  C.  202).     When  the  case  does  "  cannot  avail  himself  of  the  fact 

"  not  fall  within  the  rules,  or  the  "  that  the  British  ship  has  violated 

"  foreigner  is  not  boxmd  by  them,  "that  law    [The   Zollverein,    Swa. 

"  and  the  British  ship   is  in   the  "  96;    The  Saxonia,  Lush.   410)." 
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Sect.  2  of 
17  &  18  Vict. 
0.  lOi. 


Sect.  368  of 
17  &  18  Vict. 
c.  104. 

The  Trinity 
House. 


Lighthouses, 
buoys,  and 
beacons. 

Part  VI.  of 
17  &  18  Vict. 


"  any  pilotage  authority  to  conduct  ships  to  whicli  he  does 
"  not  belong.  He  is  excepted  from  the  definition  of  a 
"  seaman.  A  pilot  supersedes  the  master,  and  the  master 
"  is  bound  to  obey  his  directions  in  the  management  of 
"the  vessel.  {The  Julia,  Lush,  P.  C.  232.)  If  the 
"  master  acts  in  any  way  contrary  to  the  opinion  of  the 
"  pilot,  he  wiU  be  responsible  for  any  damage  that  may 
"  occur  by  reason  of  such  acts,  notwithstanding  that  the 
"  pilot  has  charge  of  the  ship.  {The  Julia,  Lush,  P.  C 
«  232  ;  14  Moo.  P.  0.  210.)  "  i 

"  Pilotage  authority "  is  defined  by  the  same  section 
(sect.  2),  to  include  all  bodies  and  persons  authorized  to 
appoint  or  license  pilots,  or  to  fix  or  alter  rates  of  pilotage, 
or  to  exercise  any  jurisdiction  in  respect  of  pilotage. 
The  powers  of  such  pilotage  authorities  are  defined  in 
sects.  331 — 339;  the  regulations  as  to  pilot  boats  in  sects. 
345 — 348 ;  and  those  as  to  pilot  licences  in  sects.  349 — 
352. 

By  sect.  368,  "  The  Trinity  House  may,  in  exercise  of 
"  the  general  power  hereinbefore  given  to  all  pilotage 
"  authorities,  of  doing  certain  things  in  relation  to  pilot- 
"  age  matters,  alter  such  of  the  provisions  hereinafter 
"  contained  as  are  expressed  to  be  subject  to  alteration  by 
"  them,  in  the  same  manner  and  to  the  same  extent  as 
"  they  might  have  altered  the  same,  if  such  provisions  had 
"  been  contained  in  any  previous  Act  of  Parliament, 
"  instead  of  this  Act ; "  and  their  powers  in  this  respect 
are  set  forth  in  sects.  369 — 386.^ 

Part  VI.  of  17  <^  18  Vict.  c.  104  {Merchant  Shipping 
Act,  1854),  regulates  the  management  of  lighthouses. 

By   sect.    389,   the    care    of    lighthouses,   buoys,   and 


'  Boyd,  Merchant  Shipping 
La-ws,  p.  301,  and  of.  p.  4,  and  pp. 
303—314  ;  and  see  Maude  &  Pol- 
lock, Chap.  V.  p.  176. 

-  Boyd,  Merchant  Shipping 
Laws,  pp.  329—341.     For  regula- 


tions concerning  Cinque  port  pilots 
see  pp.  341—344,  and  for  those 
■with  respect  to  the  Trinity  Houses 
of  Hull  and  Newcastle,  see  p. 
344. 
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beacons,   is  vested    in    the    Trinity  House,   as    regards  c.  104,  s.  389. 

England  and  "Wales,   the  islands   of  Jersey,  Gruernsey,  The  Trinity 

Sark,  and  Alderney,  and  the  adjacent  seas  and  islands,  as 

well  as  in  Heligoland  and  Gribraltar.     With  respect  to  TheCommis- 

Scotland,  and  the  adjacent  seas  and  islands,  and  the  isle  of  Northern 

Man,  it  is  placed  under  the  control  of  the  Commissioners  Lighthouses. 

of  Northern  Lighthouses ;  and  in  Ireland,  and  the  ad-  The  Commis- 

jacent  seas  and  islands,  under  that  of  the  Commissioners  ingii  Lights. 

of  Irish  Lights.     "  Subject  to  the  provisions  hereinafter 

"  contained,  the  said  Trinity  House,  and  Commissioners 

"  (hereinafter  termed   Greneral  Lighthouse  Authorities), 

"  shall  respectively  continue  to  hold  and  maintain   all 

"  property  now  vested  in  them  in  that  behalf,  in  the  same 

"  manner  and  for  the  same  purposes  as  they  have  hitherto 

"  held  and  maintained  the  same."  ^ 

The  construction  of,  and  the  dues  for,  new  lighthouses.  New  light- 
are  governed  by  sects.  404 — 412  of  The  Merchant  Shipping  .' 
Act,  1854  (17  8f  18  Vict.  c.  104),^  and  Colonial  lighthouses  lighthouses. 
and  dues  by  18  8f  19  Vict.  c.  91  (sects.  2— 8).' 

The  rights  and  obligations  of  passengers  are  set  forth  in  The  Passen- 
The  Passengers  Acts,  1855  and  1870.^  ^'"''  ^''''• 


In  Inland  Waters. 
By  sect.  31  of  25  §•  26  Vict.  c.  63,^  it  is  provided  that  Sect.  31  of 
any  rules  under  local  Acts  concerning  the  lights  or  signals  g^s^  general 
to  be  carried  by  vessels  navigating  the  waters   of  any  enactment  as 
harbour,  river,  or  other  inland  navigation,  or  concerning  signals,  &c.  to 
the  steps  for  avoiding  collision  to  be  taken  by  such  vessels,  j^j^^^'^n™  ■. 

gation. 

1  The  CommisBioners  of  Northern  "  lb.  pp.  352 — 354. 

Lights   are   defined  by  sect.   390.  '  lb.  p.   471  et   seq.     The  acts 

The  Commissioners  of  Irish  Lights  are: — 18  &  19  Vict.  c.   119  (Pas- 

■were  formerly  termed  the  Port  of  sengers  Act,  1855) ;  26  &  27  Vict. 

Dublin    Corporation,    which    was  c.  51  (Passengers  Act  Amendment 

divided  into  two  separate  corpora-  Act,   1863)  ;    33   &  34  Vict.   u.  95 

tions  by  sect.  2  of  30  Vict.  c.   81  (Passengers  Act  Amendment  Act, 

(The  Dublin  Port  Act,  1876)  (local  (1870).      See    Maude   &    PoUock, 

and  personal).     See  Boyd,   pp.   3,  Chap.  XI.  p.  446. 

346.  '  The   Merchant   Shipping   Act 

^  Boyd,      Merchant      Shipping  Amendment  Act,  1862. 
Laws,  pp.  354 — 358. 
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are  to  continue  in  force ;  but  in  the  case  of  harbours  and 
rivers  where  no  such  rules  exist,  it  shall  be  lawful  for  her 
Majesty  in  council,  upon  application  from  the  harbour 
trust  or  body  corporate,  if  any,  owning  or  exercising 
jurisdiction  upon  the  waters  of  such  harbour,  river,  or 
inland  navigation,  or,  if  there  is  no  such  harbour  trust  or 
body  corporate,  upon  application  from  persons  interested 
in  the  navigation  of  such  waters,  to  make  rules  concerning 
the  lights  or  signals  to  be  carried,  and  concerning  the  steps 
for  avoiding  collision  to  be  taken  by  vessels  navigating 
such  waters ;  and  such  rules  when  so  made  shall,  so  far  as 
regards  vessels  navigating  such  waters,  have  the  same 
effect  as  if  they  were  regulations  contained  in  Table  (0) 
in  the  schedule  to  this  Act,  notwithstanding  anything  in 
this  Act  or  in  the  schedule  thereto  contained.^ 

A  consideration  of  the  above  general  enactment  will 
show  that  the  rules  regarding  inland  navigation  must 
necessarily  be  of  a  more  heterogeneous  and  complex 
nature  than  those  controlling  the  navigation  of  the  sea, 
owing  to  the  fact  that  the  former  are  established  for  the 
most  part  by  a  variety  of  private  bodies. 

In  addition  to  this,  it  is  to  be  noted  that  the  right  of 
navigation  on  inland  waters  is  also  of  a  more  complicated 
kind  than  that  of  navigation  upon  the  sea,  not  only  on 
account  of  the  different  classes  of  inland  waters,  but  also 
from  the  restricted  extent  of  the  water-way  available  for 
navigation,  and  the  consequent  collision  in  many  cases  of 
the  public  right  with  the  rights  of  private  individuals. 
Lastly,  it  must  be  pointed  out  that  the  preservation  of  the 
navigation  of  inland  waters  and  its  regulation,  both  of 
which  are  now  included  under  the  term  "conservancy," 
are  governed  almost  entirely  by  statute  law,  and  may  be 
clearly  distinguished  from  the  general  common  laic  right  to 
■navigate  upon  such  waters. 

'  Boyd,  Merchant  Shipping-  scj.,  and  for  the  rules  of  the  Thames, 
Laws,  pp.  282,  283.  For  the  see  Order  in  Council  of  6th  'Feb- 
rules  in  Table  C.  see  ante,  p.  403  et       ruary,  1872,  and ^os<,  Appendix. 
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For  these  reasons  it  has  heen  considered  advisable  to 
treat  of  the  subject  as  follows : — 

1.  The  general  Right  of  Navigation,  its  Nature,  Extent, 

and  the  Injuries  thereto. 
(a.)  In  tidal  waters, 
(b.)  In  private  waters. 

2.  The  Conservancy  of  Navigation  and  the  Poivers  and 

Duties  of  Conservators. 

The  bed  of  aU  navigable  rivers,  where  the  tide  flows  and  The  general 
re-flows,  and  of  all  estuaries  or  arms  of  the  sea,  is  by  law  "°3'*  °^  "^^'' 

/  _  J  J  gation  in 

vested  in  the  Crown.     But  this  ownership  of  the  Crown  is  tidal  waters. 
for  the  beneflt  of  the  subject,  and  cannot  be  used  in  any 
manner  so  as  to  derogate  from  or  interfere  with  the  right 
of  navigation,  which  belongs  by  law  to  the  subjects  of  the 
realm.^ 

These  are  two  totally  distinct  and  different  things ;  the 
one  is  the  right  of  property,  and  the  other  the  right  of 
navigation.  The  right  of  navigation  is  simply  a  right  of 
way.  The  public,  who  have  the  right  to  navigate  on  an 
inland  water,  have  no  right  of  property  therein.^ 

Although  the  flux  and  reflux  of  the  tide  is,  prima  facie  Extends  to  all 
evidence  that  a  river  is  navigable,  it  does  not  necessarily  tidal  waters 

°  '  •>    which  are 

follow  that  because  the  tide  flows  and  reflows  in  any  parti-  navigable  at 
cular  place,  that  it  is  therefore  a  public  navigation  although  ttf  tide  ^  ° 
of  sufficient  size.  The  strength  of  the  evidence  arising 
from  the  flux  and  reflux  of  the  tide  must  depend  on  the 
situation  and  nature  of  the  channel.  If  it  is  a  broad  and 
deep  channel,  calculated  to  serve  for  the  purposes  of  com- 
merce, it  will  be  natural  to  conclude  that  it  has  been  a 
public  navigation ;  but  if  it  is  a  petty  stream,  navigable 
only  at  certain  states  of  the  tide,  and  then  only  for  a  short 
time  and  by  very  small  boats,'  it  is  difficult  to  suppose  that 

'  Gann  v.  Free  Fishers  of  Whit-  ^  For  definition  of    ' '  navigable 

stable,  11  H.  L.  192.  river,"   aocordiag  to  French  law, 

^  Orr  Ewmg  v.  Colquhoim,  2  App.  as  existing  in  Canada,  see  Sell  v. 

Cas.  839  ;  Abraham  v.  Great  Nor-  Corporation  of  Quebec,  41  L.  T.,  N. 

them  Fail.  Co.,  16  Q.  B.  596,  per  S.  451  (P.  C),  and  for  distinction 

Patteson,  J.  between  "navigable"  and  "boat- 
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Mayor  of 
Colchester  v. 
Broolce. 


it  has  ever  been  a  public  navigable  river.^  The  actual 
user  of  a  tidal  river  for  the  purposes  of  navigation  is  of 
course  the  strongest  evidence  of  its  navigability.^ 

Where,  therefore,  a  river  ceases  to  be  navigable,  either 
from  natural  causes,  such  as  the  recess  of  the  sea,  or  the 
accumulation  of  soil  or  mud  in  the  channel,  the  river  will 
cease  to  be  navigable,  at  any  rate  till  such  obstruction  be 
by  some  means  counteracted.^ 

In  the  case  of  Mayor  of  Colchester  v.  Brooke,  Lord 
Denman,  0.  J.,  delivering  the  judgment  of  the  Court, 
fully  states  the  law  on  this  point — "  The  evidence  showed 
'  this  to  be  a  tidal  river,  and,  in  the  part  in  question,  so 
'  shallow  in  certain  states  of  the  tide,  that  the  vessel  could 
'  not  float  there,  but  necessarily  grounded.  The  plaintiffs 
'  contended  that  a  right  to  navigate,  pass  and  repass,  was 
'  merely  a  right  to  float  along  ;  and  that  the  facts  showed 
'  that  in  this  part  of  the  river  such  a  right  could  not 
'  exist  at  all  times  of  the  tide.  The  learned  judge  stated 
'  that  a  navigable  river  was  so  at  all  times ;  that  a  subject 
'  might  go  upwards  and  downwards,  though  he  might  not 
'  be  able  to  reach  the  port  or  the  deep  water  in  one  tide, 
'  or  without  grounding  ;  and  that  even  if  such  grounding 
'  subjected  him  to  compensate  for  injury  done,  that  did 
'  not  affect  the  nature  of  the  right  in  respect  to  time  of 
'  enjoyment.  We  are  of  opinion  that  he  was  justified 
'  fully  in  so  stating  the  law.  No  authority  directly  in 
'  point  was  stated  at  the  bar ;  nor  have  we  been  able  to 
'  find  any  after  considerable  search ;  but  upon  principle 
'  the  matter  seems  clear.  It  cannot  be  disputed,  that  the 
'  channel  of  a  public  navigable  river  is  properly  described 
'  as  a  common  highway,  although  the  analogy  between  it 
'  and  a  highway  on  land  is  not  complete  in  aU  particulars : 
and  there  is  no  one  circumstance  which  more  decisively 

able ' '  in  American  law,  see  Angell  ^  Miles  t.  Bosc,   5  Taunt.   705  ; 

on  ■Watercourses,  ch.  13.  and  per  Bayley,  J.,  in  Vooght  v. 

1  Rex  v.  Montagiw,  4  B.   &  C.  Winch,  2  B.  &  Aid.  662. 

598  ;  Mayor  of  Lynn  v.   Turner,  I  '  Sex  v.  Montague,  4  B.    &  C. 

Cowp.  36.  598  ;  Reg.  v.  Belts,  16  C.  B.  1022. 
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"  affixes  on  a  river  the  character  of  being  public  and 
"  navigable  in  this  sense  of  a  highway,  than  the  flow  and 
"  reflow  of  the  tide  in  -  it.  Now,  if  in  such  rivers  it  was 
"  held,  that  the  character  did  not  extend  higher  up  than 
"  the  water  sufficed  to  float  vessels  at  all  times,  or  was 
"  suspended  during  such  periods  of  the  tide  as  left  the 
"  channel  too  shallow  for  that  purpose, — rights  of  the 
"  public,  invaluable  and  immemorial,  in  numerous  rivers, 
"  would  be  abridged,  or  rendered  in  many  particulars 
"  vexatiously  uncertain,  and  in  many  cases  be  made 
"  nearly,  if  not  entirely,  useless.  The  present  case  is 
"  an  illustration  of  this.  Upon  the  evidence  it  ap- 
"  peared  that  vessels  of  a  burthen  which  usually  traded  to 
"  Colchester,  could  not,  except  at  spring  tides,  go  up  to  the 
"  town  in  one  tide.  To  say  then  that  the  river  ceased  to 
"  be  navigable,  ceased  to  be  a  highway,  at  the  ebb  or 
"  other  states  of  the  tide,  when  such  vessels  could  not  float, 
"  is  in  effect  to  say  that,  except  for  a  short  period  of  every 
"  month,  they  should  not  use  the  river  at  all  for  the 
"  purpose  of  trading  with  Colchester.  It  is  more  reason- 
"  able  to  hold  that  the  term  '  navigable '  is  a  relative  and 
"  comprehensive  term,  containing  within  it  all  such  rights 
"  upon  the  waterway  as,  with  relation  to  the  circumstances 
"  of  each  river,  are  necessary  for  the  full  and  convenient 
"  passage  of  vessels  and  boats  along  the  channel.  Nor 
"  win  this  be  repugnant  to  any  legal  principle  applicable 
"  to  the  case.  It  does  not  interfere  with  the  rights  of 
"  individuals  on  the  banks  (see  Ball  v.  Herbert''-),  but 
"  stands  on  this  broad  ground  :  The  right  of  soil  in  arms 
"  of  the  sea  and  public  navigable  rivers,  which  the  Crown 
"  prima  facie  has  independently  of  any  ownership  in  the 
"  adjoining  lands,  must  in  all  cases  be  considered  as 
"  subject  to  the  public  right  of  passage,  however  acquired; 
"  and  any  grantee  of  the  Crown  must  of  course  take 
"  subject  to  such  right.     Nor  is  this  inconsistent  with  a 

1  3  T.  R.  253. 
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Change  of 
course  of  a 
river  does  not 
destroy  the 
riffht. 


The  right  is 
a  paramount 
right  to  pass 
and  anchor 
free  of  toll. 


"  permanent  loss  of  such  right,  if,  by  accumulation  of 
"  silt  or  any  other  natural  cause,  the  channel  becomes 
"  choked  up  {Rex  v.  Montague^).  The  law  has  made  no 
"  provision  for  the  clearing  of  such  a  highway,  and,  in 
"  such  case,  the  river  ceases  to  be  navigable,  at  least 
"  until  such  causes  are  by  some  means  counteracted.  In 
"  this  large  sense,  and  with  this  large  exception,  the  river 
"  is  navigable,  and  is  a  highway  at  all  times  and  all  states 
"  of  the  tide;  in  any  other  sense  the  public  right  may 
"  become  all  but  valueless." 

Where  a  navigable  river  changes  its  channels,  although 
the  soil  of  the  bed  and  the  right  of  fishing  may  be  vested 
in  the  owner  of  the  adjoining  land,  so  as  to  bar  the  right 
of  the  Crown  to  the  bed,  and  of  the  public  to  the  fishery; 
it  would  appear  that  the  right  of  navigation  will  follow  to 
the  new  channel,^  the  test  being  whether  the  river  remains 
tidal.3 

So,  where  a  river  was  formerly  navigable  but  became 
silted  up,  and  by  Act  of  Parliament  power  was  given  to 
commissioners  to  restore  the  navigation,  and  they  were 
authorized  to  make,  and  made,  a  new  cut,  the  navigation  of 
the  same  to  be  open  on  payment  of  tolls,  it  was  held  that  the 
cut  was  a  public  navigable  river,  the  obstruction  of  which 
was  an  indictable  nuisance,  and  that  the  public  had  the 
same  rights  over  it  as  they  had  over  the  original  stream.'* 

The  right  of  navigation  in  public  waters  is  a  paramount 
right  in  all  subjects  of  the  realm  to  pass  and  to  ground 
and  to  anchor  at  pleasure,  free  from  toU,^  at  all  times  and 
states  of  the  tide,^  and  in  all  species  of  vessels,''  indepen- 
dently of  any  usage  or  prescription  to  that  effect.  It  is  a 
right  of  free  passage  over  the  whole   of  the  navigable 


'  4  B.  &  C.  598. 

"^  Mayor  of  Carlisle  v.  Graham^ 
L.  K.,  4  Ex.  366,  ante,  Oh.  II. 
p.  62,  and  Ch.  VI.  p.  347. 

^  Hale  de  Jure  Maris,  p.  1,0.  6, 
p.  34  ;  1  EoU.  Abr.  390  ;  Roseoe 
on  Grim.  Evidence,  6th  ed.  p.  535. 

*  Rei/.  V.  Belts,  16  Q.  B.  1022. 


'  Gann  v.  Free  Fishers  of  Whit- 
stable,  11  H.  L.  192  ;  Foreman  v. 
Free  Fishers  of  Whitstable,  L.  E..,  4 
H.  L.  266. 

"  Mat/or  of  Colehester  v.  Brooke,  7 
Q.  B.  339. 

'  Reg.  V.  Randall,  Car.  &  M. 
496. 
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channel  ;i  and  it  appears  that  a  public  river  may  be  used 
by  the  public  as  a  highway  whenever  it  suits  their  con- 
venience, whether  such  navigation  be  valuable  or  not.^ 

The  public  right  includes  all  such  rights  as,  with  rela- 
tion to  the  circumstances  of  each  river,  are  necessary  for 
the  full  and  convenient  passage  of  vessels  along  its  channel. 
It  is,  therefore,  no  excess  of  this  right,  if  a  vessel,  which 
cannot  reach  her  destiny  in  a  single  tide,  remain  agroimd 
till  the  tide  serves,  and  no  toll  can  be  demanded  by  the 
owner  of  the  soil  for  such  grounding.' 

The  right  of  navigation  is  a  right  in  all  subjects  to  pass, 
and  to  ground,  and  to  anchor  at  pleasure  free  from  toll, 
unless  the  toll  is  imposed  in  respect  of  some  other  advan- 
tage conferred  upon  them,  or,  at  least,  on  the  pubhc* 
Though  no  toll  can  be  taken  for  grounding,  it  is  said  by 
Coltman,  J.,  that  where  vessels  ground,  perhaps  by  custom 
or  agreement,  a  fine  may  be  payable  to  the  owner  of  the 
soil  for  such  grounding;  but  this  dictum  is  rather  questioned 
in  Gann  v.  Free  Fishers  of  Wliitstahle,  Lord  Chelmsford 
saying,  "It  may  be  correct  as  applicable  to  a  navigable 
"  river,  because  the  owner  may  have  given  a  consideration 
"  for  the  payment  by  rendering  the  river  navigable." 

A  claim  to  an  anchorage  due  cannot,  therefore,  exist  Consideration 
merely  in  respect  of  the  use  of  the  soil,  it  must  be  founded  ^uppont^a  ° 
on  proof  that  the  soil  of  the   claimant  was   originally  cl^i™  to  toll, 
within  the  precincts  of  a  port  or  harbour,  or  that   some 
service  or  aid  to  the  navigation  was  rendered  by  the  owner 
of  the  soil  who  claimed  the  anchorage  dues.^     Evidence  of 
immemorial  usage  to  take  such  dues  will  not  support  such 
a  claim  merely  as  incident  to  the  ownership  of  the  soil; 
but  as  anchorage  dues  are  almost,  if  not  universally,  in- 

'  A.-G.  V.  Terry,  L.  E. ,  9  Ch.  ^  Mayor  of  Colchester  v.  jBroolce,  9 

423,  per  MelUsli,  L.  J.  ;   Williams  Q.  B.  339. 

V.  Wilcox,  8  A.  &  E.  314  ;  see  Orr  *  Gann  v.  Free  Fishers  of  Whit- 

Ewing  V.   Colquhoun,  2  App.   Cas.  stable,  per  Lord  Wensleydale  ;  and 

839.  see  ante,  Ch.  I.,  p.  45  et  seq. 

^  A.-G.   T.  Lonsdale,    L.   E.,   7  ^  Gnnn  v.  Free  Fishers  of  Whit- 

Eq.  377.  stable,  11  H.  L.  192. 

C.  E   E 
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cident  to  a  port,  tlie  uninterrupted  payment  of  suoli  dues 

is  evidence  of  the  former  existence  of   a  port,  and  that 

a  toll,  claimed  as  a  port  or  anchorage  toll,  had  a  legal 

origin. 1    A  liability  to  make  compensation  for  actual  injury 

done  to  property  by  grounding  is  not  to  be  confounded 

with  a  liability  to  pay  toll  for  casting  anchor  in  the  soil 

itself.2 

Eight  of  The  right  of  navigation  is  paramount  to  the  rights  of 

paramount  to  Property  of  the  Crown  and  its  grantees  in  the  bed  of  the 

P^P^^y  0^      river,  and  such  property  cannot  be  used  in  any  way  so  as 

and  its  gran-   to  derogate  from,  or  interfere  with,  the  public  right  of 

teea  m  the       navigation.^    Any  grant,  therefore,  of  the  Crown  which 

interferes  with  the  public  right  is  void  as  to  such  parts 

as   are  open  to  such  objection,  if  acted  upon,  so  as  to 

effect  nuisance  by  working  injury  to  the  public  right.*    If, 

therefore,  the  Crown  grant  part  of  the  bed  or  soil  ^  of  an 

estuary  or  navigable  river,  the  grantee  takes  subject  to  the 

public  right ;  and  he  cannot,  in  respect  of  his  ownership  of 

the  soil,  make  any  claim  or  demand,  even  if  it  be  expressly 

granted  to  him,  which  in  any  way  interferes  with  the 

enjoyment  of  the  public  right.^ 

"  It  is  perfectly  clear,"  says  Macdonald,  C.  B.,'  "  that 
"  all  the  soil  under  the  salt  water  between  high  water 
"  mark  and  low  water  mark  is  the  property  of  the  Crown. 
"  Such  property  has  certainly  been  (as  it  may  be)  com- 
"  municated  in  a  great  many  instances  to  the  subject,  but 
"  that  is  always  subservient  to  the  public  right  of  the 
"  king's  subjects  generally.  It  is  compared  by  Lord 
"  Hale,  with  his  usual  simplicity,  to  the  case  of  a  highway. 
"  The  private  right  of  the  Crown  may  be  disposed  of,  but 

1  Foreman    v.    Free    Fishers    of  ^  A.-G.   y.  Farmeter,    10  Price 

Whitstable,  L.  B.,  4  H.  L.  266.  412. 

-  Gann  v.  Free  Fishers  of  Whit-  *  jj^^.  y^  Montague,   4   B     &  C 

stahle,^  11   H.  L.   192.     See   as   to  598. 

tolls  in  ports,  ante,  Ch.  I.,  p.  45  et  ^  Gann  v.  Free  Fishers  of  Whit- 

seq.,  &TiS.post,  Ch.  IX.  stable,  11  H.  L.   192  ;  see  also  A.- 

^  Gann  v.  Free  Fishers  of  JJ'/iit-       G.    v.   Farmeter,    10   Price     412 

stable,    supra ;      Foreman    v.    Free  H.  L. 

Fishers    of   Whitstable;    Mayor   of  '  A. - G.  y.  Farmeter,  XOVi-ice  X) 

Colchester  v.  Brooke,  1  Q.  B.  339.  400.                                                 '  ^' 
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"  the  public  right  of  the  subject  cannot,  even  if  it  be 
"  within  this  grant."  Thus  it  has  been  held,  that  the 
obstruction  by  artificial  means  of  a  navigable  river,  though 
of  more  than  twenty-one  years'  duration,  will  not  operate 
as  a  bar  to  the  public  right.^ 

A  navigable  river  is  a  public  highway  navigable  by  all  4  ^a^io^We 
her  Majesty's  subjects,  in  a  reasonable  way  and  for  a  public  Hgh- 
reasonable  purpose.^     "The  right  of  the  public  on  navig-  ^Yi'^-'^^' 
"  able  rivers  is  not  confined  to  the  passage ;  trade  and  reasonable 
"  commerce  are  the  chief  objects,  and  the  right  of  passage  reasonable"'  '^ 
"  is  chiefly  subservient  to  those  ends."^  purpose. 

For  traffic  there  are  rights  eundo  et  redeundo  et  conwio- 
rando,  so  far  as  reasonable  for  loading,  and  for  a  wind.* 
"  A  navigable  river,"  says  Wood,  B.,*  "  is  a  public  high- 
"  way,  and  all  persons  have  a  right  to  come  there  in  ships 
"  and  to  unload,  moor,  and  stay  there  as  long  as  they 
"  please.  Nevertheless,  if  they  abuse  that  right  so  as  to 
"  work  a  private  injury,  they  are  liable  to  an  action. 
"  The  privilege  of  the  plaintiff  must  be  subservient  to  the 
"  right  of  the  public." 

A  riparian  owner  has  a  right  to  moor  a  vessel  of 
ordinary  size  alongside  a  wharf  for  the  purpose  of  loading 
and  unloading  at  reasonable  times  and  for  a  reasonable 
time ;  and  the  Court  will  restrain  by  injunction  the  owner 
of  adjoining  premises  from  interfering  with  the  access  of 
such  vessel,  though  the  vessel  may  overlap  his  premises ; 
though  such  a  vessel  could  not  be  allowed  to  interfere  with 
the  proper  right  of  access  to  the  neighbour's  premises,  if 
used  as  a  dock  by  vessels." 

The  banks  of  navigable  rivers  are,  as  has  been  before  No  public 
explained,  not  piMici  juris,  but  are  private  property ;  and  ^°.  moorki^' 
there  is,  therefore,  no  common  law  right  in  the  public  to  °i^  towing  on 

tbe  banks. 

^   Yooght  V.  Winch,  2  B.  &  Aid.  ^  Per  Holroyd,    J.,   in.  Bex    v. 

662.  SusseU,  6  B.  &  C.  566. 

*  Original  Hartlepool   Colliers  v.  *  ^«om.,  Durbam  Assizes,  1808; 

Gibb,   5   Ch.   D.   713,  per  Jessel,  1  Camp.  517,  note. 

M.  R.  "  Original  Hartlepool  Colliers  v. 

^  Per    Bayley,    J.,    in    Bex    v.  Gibb,  5  Cb.  D.  713. 
Bussell,  6  B.  &  C.  566. 
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land  themselves  or  their  goods,  or  to  moor  their  vessels 
thereon,  or  to  pass  over  the  banks  for  the  purpose  of 
towing  vessels  or  barges.  Such  rights,  in  all  cases,  depend 
on  usage  or  prescription.^  The  right  of  towing  does  exist 
by  custom  on  most  navigable  rivers ;  and  in  the  case  of 
Wyatt  V.  Thompson,^  a  jury  found,  "  That  the  custom  of 
"  mooring  barges  in  the  Thames  at  low  water  is  for  one 
"  tide  at  the  piles  in  front  of  the  wharf,  and  if  there  are 
"  no  piles,  the  custom  does  not  allow  barges  to  moor  at  the 
"  wharf  unless  through  distress." 

Private  rights  Biparian  owners  on  the  banks  of  a  tidal  navigable  river 
the  pubUo'  °*  ^^"^®  similar  rights  and  natural  easements  to  those  which 
right.  belong  to  a  riparian  owner  above  the  flow  of  the  tide 

subject  to  the  public  right  of  navigation.' 
Eight  of  The  right  to  navigate  a  tidal  river  is  common  to  the 

'  subjects  of  the  realm,  but  it  may  be  connected  with  a 

right  to  the  exclusive  access  to  particular  land  on  the 
bank  of  the  river ;  and  the  latter  is  a  private  right  to  the 
enjoyment  of  land,  the  invasion  of  which  may  form 
ground  for  an  action  of  damages  or  for  an  injunction,  for 
the  right  of  a  riparian  owner  to  the  use  of  the  stream 
does  not  depend  on  the  ownership  of  the  soU  of  such 
stream,  but  of  the  soil  bounding  it.* 

"  Unquestionably  the  owner  of  a  wharf  on  the  bank  (of 
"  a  public  navigable  river)  has,  like  every  other  subject  of 
"  the  realm,  the  right  of  navigating  the  river  as  one  of  the 
"  public.  This,  however,  is  not  a  right  coming  to  him  qua 
"  owner  or  occupier  of  any  lands  on  the  bank ;  nor  is  it  a 
"  right  whiGh.  per  se  he  enjoys  in  a  manner  different  from 
"  any  other  member  of  the  public.  But  when  this  right 
"  of  navigation  is  connected  with  an  exclusive  right  of 
"  access  from  a  particular  wharf,  it  assumes  a  very 
"  different  character.     It   ceases  to  be  a  right  held  in 

'  Sail  V.  TTerhert,  3  T.  E.  262  ;  ^  Lyon    v.   Mshmmgers'    Co.,    1 

see  ante,  Ch.  II.,  p.  78.  App.  C.  662.     See   ante,    Ch.    II  , 

2  1  Esp.  252.  p.  86. 

«  lb. 
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"  common  with  the  rest  of  the  public,  and  it  becomes  a 
"  form  of  enjoyment  of  the  land  and  of  the  river  in 
"  connection  with  the  land,  the  disturbance  of  which  may 
"  be  vindicated  in  damages,  or  restrained  by  an  injunc- 
"  tion. 

"  I  cannot  entertain  any  doubt  that  the  riparian  owner 
"  on  a  navigable  river,  in  addition  to  the  right  connected 
"  with  navigation  to  which  he  is  entitled  as  one  of 
"  the  public,  retains  his  rights  as  an  ordinary  owner 
"  underlying  and  controlled,  but  not  extinguished,  by  the 
"  public  right  of  navigation."  ^ 

This  right  of  access  would  seem  to  include  the  right  of  includes  right 
landing  in  the  ordinary  manner,  and  of  passing  over  the  ancTorossfno- 
soil  of  the  bed  of  the  river  at  low  water  for  that  purpose,  ^^^  shore  for 
even  where  the  soil  is  not  in  the  Crown,  but  in  a  private 
owner,  as  it  is  necessary  for  the  full  enjoyment  of  the 
right  of  navigation,^  and  as  the  right  of  navigation  exists 
at  all  states  of  the  tide.' 

Any  interference  with  the  right  of  access  is  an  injury  to 
private  property,  and  as  such  actionable  without  proof  of 
special  damage.* 

The  obstruction  of  the  navigation  of  a  public  navigable  Obstruction 
river  is  a  public  nuisance,  and  the  subject  of  indictment  rio-htisa 
and  information,^  or  of   an  action '   on  proof  of  special  Public  nm- 
damage.     Obstructions  can  also  be  abated  by  decree.^ 

The  Crown  cannot  interfere  with  the  public  right  by 
grant ;  ^  it  can  only  be  abridged  by  Act  of  Parliament, 
writ  ad  quod  damnum,  or  natural  causes.'" 

'  Lord  Cairns  in  Zifon  v.  Fish-  '  Sose  v.  Miles,  4  M.  &  S.   101  ; 

mongers''  Co.,  1  App.  Cas.  662.  of.  remarks  of  Parke,  J.,  in.  Duke  of 

^  Marshall  v.  Ulleswater  Co.,  L.  Newcastle  v.    Clarh,    Moore,   Eep. 

E.,  7  Q.  B.  172  ;  see  ante,  Ch.  I.  666. 

p.  33.  s  A.-G.  V.  Parmeter,   10  Price, 

'  Mayor  of  Colchester  \.  Broolte,  7  412. 

Q.  B.  639.  =  A.-G.  v.  Parmeter,    10  Price, 

*  Pose  V.    Groves,    5    M.    &   G.  412  (H.  L.)  ;  A.-G.  v.  Johnson,  1 

613  ;  and  see  ante,  Ch.  II.,  p.  28.  Wils.  Ch.  C.  87. 

6  P.  V.  Grosvenor,  2  Stark.  511.  '»  P.  v.  Montague,  6  D.  &  R.  616; 

'^  A.-G.    V.    Pichards,    6    Anst.  4  B.  &  C.  89. 
613. 
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Thus  in  the  ease  of  A.-G.  v.  Parmetcr,^  buildings, 
erections,  and  inclosures,  between  high  and  low  water 
mark  in  the  harbour  of  Portsmouth,  interrupting  the  flux 
and  reflux  of  the  tide,  and  obstructing  the  public  right 
of  navigation,  were  abated  by  decree  of  the  Court  of 
Exchequer,  although  they  were  erected  by  sanction  and 
authority  of  the  corporation  under  a  grant  from  the 
Crown,  the  Court  being  of  opinion,  that  "  where  a  part  of 
"  the  sea  coast  or  shore,  being  the  property  of  the  Crown, 
"  and  giving  jus  privatum  to  the  king,  is  granted  to  a 
"  subject  for  uses  so  as  to  be  detrimental  to  the  jus 
"  ptiblicum  therein,  such  grant  is  void  as  to  such  parts  as 
"  are  open  to  such  objection,  if  acted  upon  so  as  to  effect 
"  nuisance  by  working  injury  to  the  public  right,  or  it  is  a 
"  grant  which  does  not  divest  the  Crown  or  invest  the 
"  grantee." 

Building  locks  on  the  Thames  to  the  obstruction  of 
navigation  was,  in  an  early  case,  held  to  be  a  nuisance. 
Holt,  C.  J.,  saying :  "  To  hinder  the  course  of  a  navigable 
"  river  is  against  Magna  Charta,  and  anything  which 
"  aggravates  the  fact,  though  not  directly  to  the  issue, 
"  may  be  given  in  evidence  upon  it,  as  here  the  taking  of 
"  money  to  let  people  pass."^ 

Bringing  a  large  ship  of  800  tons  into  Billingsgate 
dock  has  been  held  to  be  a  public  nuisance  to  the  dock, 
for  which  an  indictment  would  lie.^ 

To  divert  the  stream  of  a  public  river  so  as  to  affect  its 
force  is  an  injury  to  navigation.  Thus  M.  was  fined  200^. 
for  diverting  a  part  of  the  Thames,  by  which  he  weakened 
the  current  to  carry  barges ;  and  such  a  thing  cannot  be 
done  without  an  ad  quod  damnum.*  The  owner  of  works, 
carried  on  for  his  profit  by  his  agents,  is  liable  to  be 
indicted  for  a  public  nuisance,  such  as  throwing  stone, 
slate,  &c.  into  the  bed  of  a  river,  caused  by  acts  of  his 

>  10  Price,  378  ;  see  also  A.-G.  ^  M.  v.  Clark,  12  Mod'.  G15. 

V.  Burridge,  10  Price,  350  ;  A.-G.  '  jj^,^^  y  Leach,  6  Mod.  145. 

V.  Richards,  2  Anstr.  603.  •'  Bind  v.  Mansfield,  Noy,  103. 
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workmen  in  carrying  on  the  works,  though  done  by  them 
without  his  knowledge,  and  contrary  to  his  general  orders.  ^ 

It  is  not,  however,  every  erection  on  the  bed  of  tidal  Erections  on 
waters  which  is  per  se  illegal  and  a  nuisance  to  the  navi-  public  rivers 
gation,  and  so  liable  to  be  abated  on  indictment.     Such  not  ueces- 
an  erection,  if  made  by  the  Crown  or  its  grantees  so  as  sanco. 
not  to  interfere  with  any  private  or  public  rights,  would 
appear  to  be  a  legal  use  of  their  property,  though  covered 
with  water.^     Any  erection  on  the  bed  or  foreshore  of 
tidal  waters  by  a  person  not  the  owner  is  a  purpresiure, 
and  is,  probably,  liable  to  be  abated  at  suit  of  such  private 
owner ;  ^  but  whether  such  erection  is  a  nuisance  or  not  is 
a  question  of  fact  for  the  jury.     Thus  the  building  of 
a  bridge  partly  in  the  bed  of  a  navigable  river  is  not 
necessarily  a  nuisance,  and   a  verdict   which  negatived 
actual  obstruction  was  held  in  effect  an  acquittal.     Lord 
Campbell  saying :  "  An  indictment  would  not  lie  merely 
"  for   erecting  piers  in   a  navigable  river, — it  must  be 
"  laid  '  ad  com??iune  nocumentum.'  "* 

In  the  case  of  A.-G.  v.  Terry,^  an  information  was  filed  -^--ff-  v. 

.  .        .  Terry. 

against  the  defendant  for  obstructing  the  navigation  of 
the  tidal  and  navigable  river  Stour.  The  defendant,  a 
wharf  owner,  drove  piles  into  the  bed  of  the  river,  extend- 
ing his  wharf  so  as  to  occupy  three  feet  out  of  a  breadth 
of  about  sixty  available  for  navigation ;  and  it  was  held 
by  the  Court  of  Appeal,  affirming  a  decree  of  the  Master 
of  the  Eolls,  that  this  was  such  a  tangible  and  substantial 
interference  with  the  navigation  as  ought  to  be  restraiaed 
by  the  Court.  The  Master  of  the  Eolls  (Sir  Gr.  Jessel) 
was  of  opiuion  that,  independent  of  any  proof  of  actual 
obstruction,  an  injunction  ought  to  be  granted,  on  the 

1  Reg.  V.  Stephens,  L.  K.,  1  Q.  Sex  v.  Ward,  4  A.  &  E.  364,  per 

B.   702  ;  for  statutory  prohibitions  Lord  Tenterden  in  Sex  v.  Sussell, 

against  throwing  ballast  into  navi-  6  B.  &  C.  566.     See  as  to  the  right 

gable  rivers,  see  post,  p.  474.  of  the  Crown  and  its  grantees  to 

'  Orr  Ewing  v.  Colquhoun,  2  App.  build  on  thebed  of  navigable  rivers, 

Cas.  839.  ante,  Ch.  II.  p.  73;  and  as  to  rights 

3  lb.  of   riparian  owners  to  build  ripa 

*  Seg.  V.  Bctts,   16  Q.  B.  1022  ;  nnmicndm  cmisA,  Ch.  III.  p.  147. 
S.    V.  Sandall,   Car.   &  M.   496  ;  »  L.  E.,  9  Ch.  423. 


Digitized  by  Microsoft® 


424 


OF    NAVIGATION,    AND   THEREIN    OF    CONSERVANCY. 


ground  that  no  man  lias  a  right  to  build  on  the  bed  of 
a  navigable  river,  and  that  it  is  not  any  answer  to  say- 
that  at  the  present  moment  the  obstruction  is  not  a 
nuisance,  for  it  may  become  so, — a  change  may  take  place 
in  the  mode  of  navigating  the  river,  so  as  to  make  that 
part  of  it  navigable  which  was  not  before  navigable 
in  any  useful  sense.  His  lordship  therefore  held  that, 
although  an  indictment  would  not  lie  until  an  actual 
nuisance  had  been  committed,  a  Court  of  equity  ought  to 
interfere  to  restrain  the  continuance  of  the  obstruction. 

The  Lord  Chancellor  and  Lords  Justices,  in  the  Court 
of  Appeal,  confine  themselves  to  the  question  that  there 
was  an  actual  obstruction  and  nuisance  to  the  navigation ; 
but  Cairns,  L.  C,  says :  "  I  cannot  say  that  there  might 
'  not  be  an  encroachment  of  so  trifling  a  nature  that  the 
'  Court  would  not  interfere ;"  ^  and  Mellish,  L.  J.,  says : 
'  It  is  true  there  may  be  spots  in  the  river  where  space  is 
'  not  wanted,  and  where  that  which  would  otherwise  be 
'  a  nuisance  might  not  be  such  an  obstruction  of  the 
'  highway  as  to  make  it  the  duty  of  this  Court  to  iater- 
'  fere ;  but  it  appears  to  us  that  the  space  is  actually 
'  wanted  for  the  purposes  of  navigation,  and  in  such  a 
'  case  there  is  no  difference  between  a  highway  on  land 
'  and  a  highway  on  water.  It  is  no  answer  to  say  that 
'  there  is  room  for  the  ships,  and  that  if  they  are  navi- 
'  gated  with  skill  and  care  there  will  be  no  obstruction. 
'  Those  who  use  the  river  are  entitled  to  say  that  they 
'  have  a  right  to  the  whole  of  the  space ;  and,  in  my 
'  opinion,  it  is  not  any  answer  that  the  obstruction  only 
'  occurs  at  certain  times  of  the  tide,  and  in  some  respects 
'  the  alteration  would  be  advantageous.  The  advantage 
'  of  one  person  cannot  be  set  ofE  agaiast  the  disadvantage 
'  of  another.  If  this  is  an  indictable  nuisance  there  must 
'  be  a  remedy  in  the  Court  of  Chancery,  and  that  remedy 
'  is  by  injunction." 


1  See  Rerj.  v.  Russell,   3  E.  &  B.  942;  R.  v.  Tmdal,  6  A.  &  E.  143. 
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In  A.-G.  V.  Lonsdale,^  Malins,  Y.-O.,  held  that  the 
erection  of  a  jetty  by  the  owner  of  the  bed  of  a  tidal 
river  ought  to  be  restrained  by  injunction,  on  the  ground 
that  though  no  actual  damage  to  the  navigation  was 
proved,  future  damage  might  result ;  but  Lord  Blackburn 
in  Orr  Swing  v.  CoIquJwim,'^  remarking  on  these  oases,  says : 
"  In  the  case  of  A.-G.  v.  Lonsdale,  the  obstruction  was  in 
"  a  tidal  river,  but  it  occupied  one-third  of  the  breadth  of 
"  the  river.  In  A.-G.  v.  Terry,^  there  was  an  actual  occu- 
"  pation,  by  the  piles  put  in  by  the  defendant,  of  part  of 
"  what  was  used  for  the  navigation  and  wanted  for  navi- 
"  gation.  The  Master  of  the  Rolls  submitted  an  opinion 
"  that  the  Court  of  Equity  might  order  the  piles  to  be 
"  removed,  though  doing  no  present  damage  to  the  navi- 
"  gation,  if  there  might  be  damage  hereafter:  I  apprehend 
"  on  the  ground  of  the  piles  being  placed  on  the  soil  of 
"  the  Crown,  and  therefore  a  wrong  to  the  Crown.  How 
"  that  may  be  in  such  a  case  it  is  unnecessary  to  consider. 
"  I  think  it  clear  law  in  England  that,  except  at  the 
"  instance  of  a  person  (including  the  Crown)  whose  pro- 
"  perty  is  iujured,  or  of  the  Crovni  in  respect 'of  some 
"  injury  to  a  public  right,  there  is  no  power  to  prevent 
"  a  man  making  an  erection  on  his  own  land,  though 
"  covered  with  water,  merely  on  speculation  that  some 
"  change  might  occur  that  would  render  that  piece  of 
"  land,  though  not  now  part  of  the  water  way,  at  some 
"  future  period  available  as  part  of  it — I  think  that  the 
"  land  being  covered  with  water  is,  in  such  a  case,  a  mere 
"  accident,  and  that  the  defenders  are  as  much  at  liberty  to 
"  build  on  the  bed  of  the  river  (if  thereby  they  occasion 
"  no  obstruction)  as  they  would  be  to  build  on  an  island 
"  which  might  at  some  future  period  be  swept  away." 

It  would  seem,  therefore,  to  be  the  law,  that  the  erection 
of  works  on  the  bed  of  tidal  waters  is  not  iudictable  or 
actionable  as  a  nuisance  unless  and  until  actual  inter- 
ference with  the  navigation  is  proved,  and  that  no  antici- 
1  L.  R.,  7  Eq.  377.         ^  2  App.  Cas.  p.  61.        '  L.  E.,  9  Oh.  423. 
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pated  injury  is  sufficient  to  maintain  an  action ;  but  that 
an  erection  ■which,  at  the  time  of  creation,  was  harmless, 
may,  owing  to  the  change  of  bed  or  other  causes,  become 
at  some  future  time  a  nuisance ;  and  as  soon  as  that  is  the 
case,  it  may  be  abated  by  indictment  or  decree. 
Where  Where,  however,  there  is  any  actual  obstruction  to  the 

destruction^'^  navigation,  it  would  appear  that  the  question  whether 
howjustifi-  such  obstructions  are  a  nuisance  or  not  will  depend  on 
this, — Whether  upon  the  whole  they  produce  public  benefit 
or  not;  not  giving  to  the  terms  public  benefit  too  extended 
a  sense,  but  applying  them  to  the  public  frequenting  the 
place  or  port  where  the  erection  is, — any  private  benefit  to 
the  trade  of  the  person  who  causes  the  obstruction  being 
too  remote  to  be  held  to  the  advantage  of  the  public 
generally  so  as  to  justify  the  erection.'- 
R.  V.  Russell.  In  the  case  of  R.  v.  Russell^  which  was  the  trial  of  an 
indictment  for  obstructing  the  navigation  of  the  Tyne  by 
erecting  some  coal  staiths  there,  Bayley,  J.,  left  these 
questions  to  the  jury :  "  Were  the  staiths  erected  in  a 
"  reasonable  place?  Was  there  a  reasonable  space  left  for 
"  the  public  navigating  in  the  Tyne  ?  Were  the  staiths 
"  a  public  benefit  ?  Did  the  public  benefit  countervail 
"  the  prejudice  done  to  individuals?"  The  jury  in  con- 
sequence of  this  direction  found  the  defendants  not  guilty, 
and  the  Com-t  of  Queen's  Bench,  on  a  motion  for  a  new 
trial  on  the  ground  of  misdirection  by  the  learned  judge, 
refused  to  disturb  the  verdict. 
Iie:c  V.  Ward.  In  Rex  V.  Ward,  Lord  Denman,  delivering  the  judgment 
of  the  Court,  thought  R.  v.  Russell  not  well  decided ;  and 
lays  down  the  law  that  it  is  no  defence  to  such  an  indict- 
ment («.  e.  for  obstructing  a  navigable  river)  that  though 
the  work  be  in  some  degree  a  hindrance  to  navigation,  it 
is  advantageous  ia  a  greater  degree  to  other  uses  of  the 
port'  (or  river).     In  Reg.  v.  Randall,  at  nisi pjius,  Wight- 

1  A.-G.  T.   Terry,  supra;  R.  v.  «  6  B.  &  G.  566. 

Ward,   4   A.   &   E.    38i  ;    Rex  v.  M  A.  &  E.  384. 

Grosvenor,  2  Stark.  511. 
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man,  J.,  held  that  the  question  for  the  jury  was,  whether 
the  wharf  occasioned  any  hindrance  to  the  navigation  of 
the  river  by  vessels  of  any  description,  and  not  whether 
a  benefit  resulted  to  the  general  navigation, — i.  e.  that 
they  were  not  to  consider  the  defence  that  since  the  wharf 
was  made  boats  of  heavy  burden  could  unlade  there,  which 
before  anchored  in  the  middle  of  the  river,  and  so  the 
channel  was  kept  clear.^ 

Referring  to  B.  v.  Grosvenor^  in  Hex  v.  Ward,  Lord 
Denman  further  says:  "Lord  Tenterden  in 72.  y. Grosveiior 
"  only  submitted  to  the  jury  whether  the  public  had  bene- 
"  fited  by  the  alteration ;  and  this  was  plainly  confined  to 
"  such  benefits  as  the  public  might  have  derived  from  it  in 
"  the  exercise  of  that  very  right,  the  invasion  of  which  was 
"  treated  as  a  nuisance."' 

In  A.-G.  V.  Terry,^  Jessel,  M.  E.,  disapproves  in 
strong  terms  of  Rex  v.  Russell,  and  expresses  his  view  of 
the  law  in  an  elaborate  judgment.  "It  was  said  that 
"  that  had  been  decided  in  the  well-known  case  of  Rex  v. 
"  Russell  (6  B.  &  0.  666).  In  my  opinion  that  case  is 
"  not  law,  and  it  is  right  to  say  so  in  the  clearest  terms ; 
"  because  it  is  not  well  that  cases  should  continue  to  be 
"  cited  which  have  been  virtually  overruled,  although  the 
"  judges  have  not  said  so  ia  express  terms.  In  that  case 
"  there  had  been  some  staiths  erected  in  the  river  Tyne, 
"  and  a  very  eminent  judge  of  those  days,  Mr.  Justice 
"  Bayley,  in  charging  the  jury,  had  pointed  out  that  they 
"  were  erected  simply  for  the  purpose  of  carrying  on 
"  trade.  He  said  (6  B.  &  0.  570)  that  '  the  staiths  were 
"  '  not  merely  a  private  benefit,  for  that  by  means  of 
"  'them  the  coals  were  brought  to  market  at  a  smaller 
"  '  expense,  and  in  a  better  condition,  in  both  which 
"  'respects  the  public  were  benefited;'  and  he  then  left 


1  Car.  &  M.  496.  -which   produces  inconvenience   to 

2  2  Stark.  611,  at  nisiprius.    (A  the  public  in  the  use  of  the  river 
corporation  being  conservators  of  a  for  navigation.) 

river  and  owners  of  the  soil  cannot  '*  4  A.  &  E.  384. 

authorize  a  lessee  to  erect  a  -wharf  *  L.  E.,  9  Ch.  423. 
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"  to  their  decision  the  following  questions :  '  Were  the 
"  '  staiths  erected  in  a  reasonable  place  ?  Was  there  a 
"  '  reasonable  space  left  for  the  public  navigating  in  the 
"  '  Tyne  ?  Were  the  staiths  a  public  benefit  ?  Did  the 
"  'pubKc  benefit  countervail  the  prejudice  done  to  in- 
"  '  dividuals  ?'  The  jury  said  that  in  consequence  of  this 
"  direction  they  found  the  defendants  not  guilty. 

"  The  case  was  brought  before  the  full  Court,  con- 
"  sisting  of  the  same  judge,  Mr.  Justice  Bayley,  and 
"  two  other  very  eminent  judges,  Mr.  Justice  Hoboyd 
"  and  Lord  Tenterden.  Mr.  Justice  Bayley  adhered  to 
"  his  own  opinion ;  Lord  Tenterden  differed  ;  Mr.  Justice 
"  Holroyd,  though  he  came  to  the  conclusion  the  verdict 
"  should  not  be  disturbed,  did  not  lay  down  the  law  quite 
"  in  the  same  terms  as  Mr.  Justice  Bayley  as  regards  the 
"  public  benefit.  As  I  understand  it,  he  only  put  the 
"  law  to  this  extent,  that  the  public  benefit  might  possibly 
"  countervail  the  pubKc  injury ;  for  really  they  are  both 
"  public,  so  that,  taking  it  on  the  whole,  the  public  was 
"  benefited. 

"  That  case  came  under  discussion  in  the  case  of  Rex  v. 
"  Ward  (4  A.  &  E.  384),  where  Sir  William  Follett, 
"  whose  interest  it  was  to  support  Rex  v.  Russell  as  far  as 
"  he  could,  thus  speaks  of  it  (4  A.  &  E.  395)  :  '  The 
"  '  doctrine  of  Rex  v.  Russell  need  not  come  under  dis- 
"  'cussion;  nor  is  there  any  conflict  of  authorities. 
"  '  Erections  may  be  made  in  a  harbour,  below  high  water 
"  '  mark,  and  in  places  where  vessels  might,  perhaps,  have 
"  '  sailed ;  and  the  question  whether  they  are  a  nuisance, 
"  '  or  not,  will  depend  on  this  :  whether,  upon  the  whole, 
"  '  they  produce  public  benefit ;  not  giving  to  the  terms 
"  ' "  public  benefit "  too  extended  a  sense,  but  applying 
"  '  them  to  the  public  frequenting  the  port.' 

"  I  take  it  that  that  statement  in  argument  of  Sir 
"  William  Follett  was  a  correct  statement  of  the  law. 
"  Lord  Denman,  in  giving  the  opinion  of  the  full  Court 
"  of  Queen's  Bench,  says  (4  A.  &  E.  402)  :  '  The  greatest 
"  '  weight  is  due  to  the  authority  of  Mr.  Justice  Bayley, 
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"  '  who  tlms  charged  the  jury,  and  afterwards  upheld  his 
"  'opinion  in  this  Court;  and  no  person  can  hesitate  to 
"  'ascribe  every  quality  of  an  excellent  judge  to  Mr. 
"  'Justice  Holroyd,  who  agreed  with  him  in  thinking 
"  '  that  the  rule  for  a  new  trial  for  misdirection  ought  to 
"  '  be  discharged.  But,  when  we  examine  the  grounds  of 
"  '  this  opinion,  as  delivered  by  the  latter,  they  will  not  be 
"  '  found  to  support  in  any  degree  the  proposition  just 
"  '  noticed  in  the  summing  up ' — that  is,  in  the  summing 
"  up  of  Mr.  Justice  Bayley — '  on  the  contrary,  he  plainly 
"  'considers  the  topic  to  have  been  introduced  as  an 
"  '  answer  to  some  observations  invidiously  made  to  the 
"  'defendant's  prejudice  by  the  counsel  who  conducted 
"  'the  prosecution,  and  thinks  that  it  must  be  qualified 
"  '  throughout  the  summing  up,  and  even  to  its  close,  by 
"  '  its  connection  with  that  argument.  Mr.  Justice  Bayley 
"  '  himself,  who  delivered  his  judgment  after  Mr.  Justice 
"  'Holroyd,  takes  a  much  wider  range,  maintaining  the 
"  'right  to  estimate  the  balance  of  pubKo  benefit  and 
"  'public  inconvenience,  and  to  take  into  the  account  of 
"  '  the  former  the  advantages  that  may  be  derived  from 
"  '  the  change  by  any  part  of  the  public.  He  takes  for 
"  'an  example  the  purchasers  of  coals  sent  from  the  in- 
"  'dieted  staith  to  a  distant  market.  Lord  Tenterden 
"  '  thought  it  wrong  to  submit  such  extensive  views  to  the 
"  '  jury,  and  that  the  question  ought  simply  to  have  been, 
a  ( « "Wliether  the  navigation  and  passage  of  vessels  over 
"  ' "  this  public  navigable  river  was  injui-ed  by  those 
"  ' "  erections."  '  Now  that  is  the  final  judgment ;  but 
"  there  had  been  a  previous  judgment,  a  short  judgment, 
"  as  to  the  whole  of  the  case,  and  what  Lord  Denman 
"  said  was  this  (4  A.  &  E.  400)  :  '  My  understanding  at 
"  '  the  trial  certainly  was,  that  the  question  was  much  the 
"  '  same  as  that  in  Rex  v.  Russell  (6  B.  &  0.  666),  a  ease 
"  '  the  authority  of  which  has  been  much  doubted,  and  is, 
"  '  perhaps,  likely  to  be  more  so  as  it  is  further  examined,' 
"  so  that  it  must  be  taken  to  have  been  the  opinion  of  the 
"  full  Court  of  Queen's  Bench,  in  Lord  Denman's  time. 
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that  the  summing  up  of  Mr.  Justice  Bayley  in  Rex  v. 
Russell  could  not  be  supported ;  he  does  not  say  so  in 
distinct  and  clear  terms,  hut  the  effect  of  the  judgment 
of  the  full  Court  was,  that  they  agreed  with  Lord 
Tenterden,  and  disagreed  with  Mr.  Justice  Bayley. 
"What  really  were  the  points  on  which  they  disagreed  ? 
I  think  they  were  two,  and  I  think  on  those  two  points 
the  charge  of  Mr.  Justice  Bayley  was  erroneous.  In  the 
first  place,  I  think  the  benefit,  whatever  it  is,  must  he 
a  public  benefit  to  the  same  public,  that  is,  the  same 
public  who  use  the  navigation,  or,  as  it  was  put  by  Sir 
William  Follett,  '  the  public  frequenting  the  port.'  In 
the  next'  place,  I  think  that  the  benefit  to  the  pubho 
must  be  a  direct  benefit,  whereas  the  benefit  which  he 
was  considering  was  an  indirect,  and,  as  it  appears  to 
me,  too  remote  a  benefit.  It  was  that  coals  came  to  the 
London  market  in  rather  a  better  condition,  and  were, 
possibly,  sold  at  a  lower  price.  That  does  not  appear  to 
me  to  be  a  public  benefit  in  the  sense  of  the  term  in 
which  it  ought  to  be  used  when  considering  the  question 
of  nuisance. 

"  Then,  it  may  be  asked,  what  is  a  public  benefit  in  my 
view  ?  I  say  it  is  a  benefit  of  a  similar  nature,  showing 
that  on  the  balance  of  convenience  and  inconvenience 
the  public  at  that  place  not  only  lose  nothing,  but  gain 
something  by  the  erection.  There  are  two  cases  in  the 
books  which  will  illustrate  my  meaning,  and,  I  think, 
fairly  show  what  sort  of  public  benefit  it  is.  The  first  is 
this.  In  the  case  of  a  tidal  harbour  of  irregular  shape, 
it  may  be  desirable  to  straighten  the  sides,  the  result  of 
which  would  be,  of  course,  in  the  parts  where  you  take 
away  the  water-way,  to  diminish  the  area  usable  for 
navigation ;  in  those  parts  where  you  add  to  the  water- 
way you  would  increase  the  area.  If,  in  the  course  of 
this  straightening,  the  whole  of  the  harbour  is  made 
larger  and  more  commodious,  then,  I  think,  the  public 
benefit  gained  at  the  particular  point  where  the  navi- 
gable water  is  narrow  overbalances  the  public  injury, 
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"  and,  in  that  sense,  that  improvement  of  the  harbour 
"  would  not  be  a  nuisance ;  and  that  is  what  I  under- 
"  stand  Lord  Hale  intends  to  say  in  the  passage  which 
"  has  been  referred  to.^  Another  case  is  this,  which  also 
"  appears  in  reported  cases :  Suppose  you  have  a  navi- 
"  gable  river,  and  it  is  necessary  to  cross  it  by  a  bridge, 
"  and  the  river  is  too  wide  to  allow  of  a  bridge  of  a  single 
"  span,  you  must  then  put  one  or  more  piers  into  the 
"  middle  of  the  river,  and,  of  course,  according  to  the 
"  extent  you  introduce  bridge  piers  or  bridge  arches  into  a 
"  navigable  river,  you  to  some  extent  diminish  the  water- 
"  way,  and  to  some  extent,  perhaps  to  a  more  or  less 
"  material  extent,  obstruct  the  navigation.^  But  it  is  for 
"  the  public  benefit  at  that  spot  that  a  public  road  should 
"  be  carried  over  the  river  by  the  bridge,  and  that  benefit 
"  may  so  far  exceed  the  trifling  injury,  if  injury  it  be,  to 
"  the  navigation,  that,  on  the  whole,  a  Court  of  justice 
"  may  fairly  come  to  the  conclusion  that  a  public  benefit 
"  of  a  much  greater  amount  has  been  conferred  on  the 
"  public  than  the  trifling  injury  occasioned  by  the  ia- 
"  sertion  of  the  piers  into  the  bed  of  the  river.  In  that 
"  case,  also,  it  would  be  a  public  benefit  that  would 
"  counterbalance  the  public  injury.  I  give  those  as  illus- 
"  trations,  but  I  think  it  must  be  confined,  as  put  by  Sir 
"  William  FoUett  in  his  argument,  to  cases  of  public 
"  benefit,  and  not  used  in  too  extended  a  sense. 

"  In  this  case  really  I  have  no  evidence  whatever  of 
"  benefit  to  the  public.  The  defendant  is  doing  this  for 
"  the  purposes  of  his  own  trade :  it  is  too  remote  a  benefit 
"  to  the  public  to  say  that  the  encouragement  of  the  trade 
"  of  a  single  individual  is  therefore  a  benefit  to  the 
"  public."  3 

Weirs  or  other  fixed  engines  for  taking  fish,  which  Weirs  ob- 
obstruct  the  whole  or  part  of  the  navigation  of  a  public  navio-atum 
navigable  river,  are  illegal,  and  a  nuisance,  unless  granted  illegal. 

1  Hale  de  Portibus  Maris,  Harg.  2  ggg   :B.eg.   v.    Setts,    16    C.   B. 

Tract.  85  ;  The  Suttou  Pool  case,  1022. 

cited  6B.  &  C.  p.  572;  The  Ports-  =  For   statement   of    the    above 

mouth  Harbour  case,  cited  ib.  case,  see  ante,  p.  423. 
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Williams  V. 
Wilcox. 


by  the  Crown  before  the  reign  of  Edward  I.  It  does  not 
appear  that  the  Crown  ever  had  the  right  to  obstruct  the 
navigation  by  so  erecting  weirs ;  but  such  weirs  as  had 
been  erected  under  grants  from  the  Crown  before  the 
reign  of  Edward  I.,  were  subsequently  legalized  by  stat. 
25  Edw.  III.  c.  4.  If  a  weir  which  has  been  so  granted 
and  legalized,  at  the  time  of  the  grant  obstructed  the 
navigation  of  only  a  part  of  the  river,  it  does  not  become 
illegal  by  the  stream  changing  its  bed,  so  that  the  weir 
obstructs  the  only  part  of  the  navigable  passage  remain- 
ing ;  but  where  the  Crown  had  no  right  to  obstruct  the 
whole  passage  of  the  river,  it  had  no  right  to  erect  a  weir 
obstructing  a  part,  except  subject  to  the  rights  of  the 
public  ;  and  therefore,  in  such  a  case,  the  weir  would 
become  illegal,  upon  the  rest  of  the  river  being  so  choked, 
that  there  could  be  no  passage  elsewhere. 

The  above  propositions  were  laid  down  by  the  Court  of 
Queen's  Bench  in  the  case  of  Williams  v.  Wilcox.^  "  If," 
says  Lord  Denman,  0.  J.,  "the  subject  had,  by  common 
'  law,  a  right  of  passage  in  the  channel  of  the  river, 
'  paramount  to  the  power  of  the  Crown,  we  cannot  con- 
'  ceive  such  right  to  have  been  originally  other  than  a 
'  right  locally  unlimited  to  pass  in  all  and  every  part  of 
'  the  channel.  The  absence  of  any  right  to  go  extra  viam, 
'  in  the  case  of  a  channel  being  choked,  and  the  want  of 
'  definite  obligation  to  repair,  only  render  it  more  impor- 
'  tant  that  the  right  of  passage  should  extend  to  all  parts 
'  of  the  channel.  If,  subject  to  this  right,  the  Crown  had 
'  the  prerogative  of  raising  weirs  in  such  parts  as  were 
'  not  required  by  the  subject  for  the  purposes  of  naviga- 
'  tion,  it  follows,  from  the  very  nature  of  a  paramount 
'  right  on  the  one  hand,  and  a  subordinate  right  on  the 
'  other,  that  the  latter  must  cease  whenever  it  cannot  be 
'  exercised  but  to  the  prejudice  of  the  former.     On  the 


1   8  A.  &  E.  314.     For  the  law  5  0.  P.  657,  ante,  Ch.  VI.,  p.  36"; 

as  to  weirs  in  non-navigable  rivers,  and  as  to  weirs  obstructing- fishery 

see  JioUe  v.  Whyte,  L.  E,.,  3  Q.  B.  in  tidal  waters,  p.  358. 
286;  Lcconjteld  v.  Zonsdale,  L.  E., 
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"  other  hand,  there  is  nothing  unreasonable  in  supposing 
"  the  right  to  erect  the  weir,  subject  to  the  necessities  of 
"  the  public  when  they  should  arise.  We  cannot  see  any 
"  satisfactory  evidence  that  the  power  of  the  Crown  in 
"  this  respect  (i.  e.  of  obstructing  the  navigation)  was 
"  greater  at  the  common  law  before  the  passing  of  Magna 
"  Oharta  than  it  has  been  since.  We  are  therefore  of 
"  opinion  that  the  legality  of  the  weir  cannot  be  sustained 
"  on  the  supposition  of  any  power  existing  by  law  in  the 
"  Crown  in  the  time  of  Edward  I.,  which  is  now  taken 
"  away.  But  this  does  not  exhaust  the  question,  because 
"  what  was  not  legal  at  first,  may  have  been  subsequently 
"  legalized.  If,  upon  examination  of  the  stats.  23  Hdw. 
"  III.  c.  4,  &c.  relied  on  by  the  plaintiff,  such  a  grant, 
"  whether  valid  or  not  at  common  law,  appears  to  be 
"  saved  by  their  operation,  the  object  of  the  defendants 
"  falls  to  the  ground ;  and  we  think  that  to  be  the  true 
"  construction  of  the  statutes."  ^ 

Though  it  would  appear  that  a  public  nuisance  may  be  A  private  in- 
abated  in  a  peaceable  manner,  a  private  individual  cannot  carnxot^bate 
abate  a  public  nuisance,  unless  it  does  him  some  special  ^  public 
injury  beyond  that  which  is  suffered  by  the  rest  of  the 
public.^  Thus,  in  Mayor  of  Colchester  v.  Brooke,^  it  has 
been  held,  that  where  property,  such  as  oysters,  are  placed 
in  the  bed  of  a  navigable  river  so  as  to  be  a  nuisance,  a 
person  navigating  is  not  justified  in  damaging  such  pro- 
perty, by  running  his  vessel  against  it,  if  he  has  room  to 
pass  without  so  doing.  So,  in  Dimes  v.  Pettey,-  the  de- 
fendant, imder  similar  circumstances,  was  held  not  jus- 
tified in  running  his  ship  against  a  wharf  projecting  into  a 
public  river;  the  Court  being  of  opinion  that  a  person 
under  such  circumstances,  can  only  interfere  with  a  public 
nuisance  so  far  as  is  necessary  to  exercise  his  right  of 
passage,    and  cannot  justify  doing   any  damage   to  the 

1  Per   Lord  Denman,   C.   J.,  in  ^  7  q.  b.  339. 
Williams  v.  Wilcox,  8  A.  &  E.  314.  ^  15  Q.  B.  283. 

2  Qeepost,  Chap.  X. 

C.  F    ?■ 
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Obstruction 
of  navigation 
actionable  on 
proof  of 
special 


Obstruction 
of  right  of 
access  action- 
able wittiout 
giving  proof. 


Responsibility 
for  damage 
caused  by 
obstructions. 


property  of  the  person  wlio  has  improperly  placed  the 
nuisance  in  the  highway,  if,  avoiding  it,  he  might  have 
passed  on  with  reasonable  convenience. 

The  obstruction  of  a  public  navigation  is,  moreover, 
actionable  on  proof  of  special  damage.  Thus,  where  the 
plaintiff  was  navigating  his  barge  on  a  public  navigable 
creek,  and  defendant  wrongfully  moored  his  barge  across 
it,  and  kept  the  same  so  moored,  and  prevented  the  plain- 
tiff from  navigating  his  barges,  whereby  the  plaintiff  had 
to  convey  his  goods  a  great  distance  by  land,  this  was  held 
to  be  such  special  damage  for  which  an  action  would  lie.^ 
Any  interference  with  the  right  of  access  to  a  wharf  or 
landing-place,  being  an  injury  to  property  quite  distract 
from  the  injury  to  the  public  right,  is  actionable,  without 
any  proof  of  special  damage.^  Whether  an  obstruction  to 
a  river  amounts  to  an  interference  with  the  right  of  access 
is  a  question  of  fact  to  be  determined  ia  each  particular 
case.' 

Any  person  who  erects  or  keeps  in  a  navigable  river  an 
obstruction  to  the  navigation  is  responsible  for  aU  injury 
caused  thereby.  Thus,  in  Brownlow  v.  Metropolitan  Board 
of  Works,'^  the  defendants  were  held  liable  at  the  suit  of 
the  owner  of  a  vessel  which  sustained  damage  by  ground- 
ing on  a  pile  negligently  placed  on  the  foreshore  by  a 
contractor  employed  by  them.  So,  the  owners  of  struc- 
tures on  the  shores  of  public  rivers,  which  are  not 
nuisances  if  kept  in  proper  repau-,  may  be  liable  for 
damage  occasioned  by  negligence.  Thus,  in  Wliite  v. 
Phillips,^  the  defendants,  wharf  owners  on  the  river 
Thames,  kept  a  campshed,  a  structure  of  piles  and  planks, 
placed  there  by  their  predecessors  to  support  an  excavation 
in   front   of   the  wharf.      The   campshed   was   originally 


'  Mose  V.  Miles,  4  M.  &  S.  101  ; 
see  Chicester  v.  Lethhridge,  "Willes, 
71 ;  inUiams'  case,  5  Coke,  145. 

-  £i/o>i  v.  Fishmongers^  Co.,  1 
App.  C.  662  ;  Rose  v.  Groves,  5 
M.   &   G-.    613;    see  ante,  p.   420, 


and  Chap.  II.,  p.  88. 

3  Bell  V.  Corporation  of  Quebec,  41 
L.  T.,N.  S. -151  (P.  0.'). 

i   16  C.  B.,  N.  S.  546. 

'  15  C.  B.,  N.  S.  245. 
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properly  constructed,  but  was  suffered  to  be  out  of  repair. 
The  Court  held  that  the  defendants  were  liable  for 
damage  caused  to  a  barge  which  was  brought  to  the  wharf 
for  the  purpose  of  loading,  and  was  there  so  moored  by 
those  in  charge  of  her,  that,  on  the  recess  of  the  tide,  she 
struck  on  a  submerged  pile  of  the  campshed,  and  was 
injured;  on  the  ground  that  a  duty  was  cast  on  the 
defendants  to  keep  the  campshed  in  repair,  or  to  give 
notice  of  the  danger.  The  mere  fact,  however,  that  the 
cause  of  injury  is  the  property  of  a  man,  does  not  make 
him  responsible  for  damage  caused  by  it.^  Thus,  where  a 
declaration  stated  that  the  defendants  were  possessed  of  a 
mooring  anchor,  kept  and  fixed  by  them  in  a  known  part 
of  a  navigable  river,  covered  by  the  ordinary  tides ;  that 
the  anchor  became  removed,  and  remained  in  another  part 
of  the  river,  covered  by  the  ordinary  tides,  not  indicated, 
whereof  the  defendants  had  notice ;  and  although  they  had 
means  and  power  of  refixing  and  securing  the  anchor,  and 
indicating  it,  they  neglected  to  do  so,  whereby  the  plain- 
tiff's vessel,  while  sailing  in  a  part  of  the  river  ordinarily 
used  by  ships,  ran  foul  of  and  struck  the  anchor,  and  was 
thereby  damaged,  it  was  held  that  the  declaration  was 
bad,  as  not  showing  that  defendants  were  privy  to  the 
removal  of  the  anchor,  or  that  it  was  their  duty  to  refix  it, 
and  to  indicate  it.^ 

Maule,  J.  :  "  This  declaration,  in  effect,  states  that  an 
"  anchor,  the  property  of  defendants,  somehow  was  placed 
"  in  a  part  of  a  navigable  river ;  but  how,  is  not  stated. 
"  The  circumstances  of  the  anchor  being  defendants'  pro- 
"  perty,  will  not,  of  itself,  render  them  liable.  To  have 
"  this  effect,  it  must  amount  to  a  public  nuisance  or  a 
"  private  injury  by  them.  This  declaration  carefully 
"  steers  clear  of  stating  that  the  defendants  did  the 
"  mischief.     It  shows  about  as  good  a  cause  of  action  as  if 

'  See  River    Wear  Commissioners  ^  Ilandcoek  v.  York  and  Newcastle 

V.  Adamson,  2  App.  Cas.  771,  post,       Sailu-ai/,  10  C.  B.  348. 
p.  439. 

F   F   2 
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"  it  stated  that  somebody  beat  the  plaintiff  with  the  de- 
"  fendants'  stick.  The  case  falls  within  The  King  v. 
"  Watts,^  and  Bmvn  v.  Mallet."  ^ 

In  Curling  v.  Wbod,^  the  defendant,  a  wharfinger,  was 
held  liable  for  negligently  mooring  the  plaintiff's  vessel, 
which  was  alongside  his  wharf,  "  for  reward  to  him  the 
"  defendant,"  whereby  it  was  damaged  on  the  recess  of 
the  tide,  by  striking  against  some  woodwork  in  front  of 
the  wharf.  It  was  argued  that  there  was  no  duty  dis- 
closed, whereby  the  action  could  be  maintained  ;  but  the 
Court  held,  that  whatever  the  duties  of  wharfingers  might 
be  generally,  here  the  defendant  moored  the  vessel  for 
profit  to  him,  and  was  liable  for  negligently  placing  the 
vessel  where  it  became  damaged,  he  knowing  the  state  of 
the  woodwork. 
Obstructions  Where  the  obstruction  of  the  public  right  of  navigation 
statutel^^  ^  is  authorized  by  statute,  no  action  will  lie  for  damage 
caused  by  the  due  execution  of  the  works  authorized  by 
the  statute,  but  if  the  persons  so  authorized  exceed  their 
powers  or  are  guilty  of  negligence  in  carrying  out  their 
works,  they  will  be  responsible  for  damage  so  occasioned.^ 
In  Kearns  v.  The  Cordicainers'  Co.,^  the  conservators  of 
the  Thames  were  authorized  by  their  Act  (sect.  53  of  20  ^  21 
Vict.  c.  cslvii.)  to  grant  licences  to  owners  and  occupiers  of 
land  fronting  the  Thames,  to  make  j)iers  and  jetties,  &c.  on 
the  bed  of  the  river ;  and  it  was  provided  by  sect.  179,  that 
none  of  the  powers  of  the  Act  were  to  abridge  any  right 
to  which  any  occupiers  of  any  lands  were  entitled.  It  was 
held,  that  no  action  would  lie  by  the  owner  of  land  on  the 
banks,  against  another  owner,  for  erecting  a  jetty  by 
licence  from  the  conservators,  which  merely  interfered 
with  the  plaintiff's  right  as  one  of  the  public  to  navigate 
the  river,  the  effect  of  the  statute  being  to  license  buildings 

I  2  Esp.  N.  P.  C.  675.  Chap.  V.,  p.  2G6 

'  5  0.  B.  599.  s  G  C.  B.,  N.  S.  388;   see  A  -G. 

3  16  M.  &  W.  628  (Ex.  Ch.).  v.  Consen-ators  ofm  Thames,  1  Hem 

*  As  to  this,  see  Cracknell  y .  Tliet-  &  M.  1 . 
ford,  L.  R.,  4  C.  P.  529,  and  ante, 
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which  interfered  with  the  navigation  of  the  river.  But  in 
Lyon  V.  Fishmongers'  Co.,^  it  was  held,  that  under  the  same 
section  no  interference  with  the  private  right  of  access  to 
a  wharf  was  authorized,  such  a  right  being  within  the 
exception  in  sect.  179. 

In  Abraham  v.  Great  Northern  Railway,'''  to  an  action 
brought  for  obstructing  the  navigation  of  a  river,  it  was 
pleaded  that  the  works  complained  of  were  authorized  by 
tlie  Railways  Clauses  Consolidation  Act,  and  the  Court  held 
that  the  Act  applied  as  well  to  navigable  as  to  non-navigable 
rivers,  and  that  the  works  were  authorized  and  that  the 
plea  was  good,  although  it  did  not  aver  that  "as  little 
"  damage  was  done  as  possible." 

In  JoUiffe  v.  Wallasey  Local  Board,^  the  defendants  were 
authorized  by  Act  of  Parliament  to  make  a  pier,  &c. 
They  did  so  according  to  plans  deposited  with  the  ad- 
miralty. They  also  made  a  floating  landing-stage  attached 
by  chains  to  the  land,  and  also  by  anchors  fixed  by  per- 
mission in  the  bed  of  the  Mersey  beyond  the  limits  on 
their  plans.  The  plaintiff's  steam  tug  struck  on  one  of  the 
anchors  and  was  injured.  On  a  special  case  stated  by  an 
arbitrator  it  was  found  that  the  defendants  in  doing  what 
they  did,  acted  under  a  bona  fide  belief  that  they  were 
acting  within  their  powers — that  they  were  not  guilty  of 
negligence  in  the  mode  of  laying  down  and  mooring  the 
anchors,  but  that  they  were  guilty  of  negligence  in  not 
properly  buoying  the  anchors  so  as  to  indicate  their  posi- 
tion ;  and  the  Court  held  upon  this  finding  that  they  were 
guilty  of  negligence,  and  responsible  for  the  damage. 

In  Brownloio  v.  BletropoUtan  Board,^  it  was  held,  that  the 
Metropolitan  Board  of  Works  have  no  power  under  the 
Metropolis  Management  Act  (18  §- 19  Vict.  c.  120,  s.  135), 
to  erect  any  works  on  the  bed  of  the  Thames  without  first 
obtaining  the  consent  of  the  admiralty,  and  of  the  con- 
servators  of  the  river,    and  that   they  were    liable   for 

1  1   App.   Cas.    662  ;    see  ante,  =  L.  R.,  9  C.  P.  62. 
Chap.  II.,  p.  86.  4  16  C.  B.,  N.  S.  546. 

2  16  Q.  B.  586. 
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damage  done  to  a  vessel  from  grounding  on  a  pile  negli- 
gently placed  on  the  foreshore  by  a  contractor  in  their 
employment. 


Duties  and 
liabilities  of 
persons 
navigating. 


Arises  out  of 
control  of 
vessel. 


Vessels  sunk 
by  accident. 


It  is  the  duty  of  a  person  using  a  public  navigable  river, 
with  a  vessel  of  which  he  is  possessed,  and  has  the  control 
and  management,  to  use  reasonable  skill  and  care  to  pre- 
vent mischief  to  others;  and  in  the  case  of  collision  he 
must  sustain,  without  compensation,  the  damage  occasioned 
to  his  own  vessel,  and  is  liable  to  pay  compensation  for 
that  sustained  by  another  navigated  with  skill  and  care ; 
and  this  liability  is  the  same  whether  his  vessel  be  in 
motion  or  stationary,  floating  or  aground,  under  water  or 
above  it.^  This  duty  arises  out  of  the  control  of  the  vessel, 
and  may  be  transferred  with  the  possession  and  control  of 
the  vessel  to  another  person.  Where  the  vessel  ceases  to 
be  under  the  control  of  the  owner,  this  obligation  ceases.^ 

Thus,  it  has  been  held,  that  where  a  vessel  is  sunk  in  a 
navigable  river  by  accident  or  misfortune,  an  indictment 
win  not  lie  against  the  owner  for  not  raising  it.'  It  was 
said  by  Lord  EUenborough  at  Nisi  Prius,''  that  the  ovraer 
of  a  vessel  sunk  in  a  navigable  river  is  bound  to  place  a 
buoy  over  the  wreck,  and  that  it  is  not  sufficient  to  place 
a  watchman  near  to  point  out  the  danger ;  but  in  the  sub- 
sequent cases  of  Brown  v.  Mallet  and  White  v.  Crisp,  Lord 
EUenborough  is  said  to  go  too  far,  and  to  assume  in  all 
cases  that  the  owner  of  a  vessel  is  bound  to  mark  the  wreck 
with  a  buoy,  whereas  the  law  is,  that  if  a  vessel  be  sunk 
by  accident  and  without  any  default  of  the  owner  or  his 
servant,  no  duty  is  ordinarily  cast  on  him  to  remove  it,  or 
use  any  precaution  by  placing  a  buoy  or  otherwise  to  pre- 
vent other  vessels  from  striking  against  it,  except  for  so 
long  as  he  remains  in  possession  and  control  of  it — ^the 
liability  ceases  when  the  control  ceases. 


1  Broimi  V.  Mallet,  5  C.  B.  699. 
For  Rules  of  the  Sea  as  to  lights, 
signals,  sailing,  steering  and  col- 
lisions, see  ante,  pp.  403 — 411. 


515. 


White  V.  Crisp,  10  Ex.  312. 
21.  V.  Watts,  1  Esp.  675. 
Harmond  i .  Tcarson,    1   Camp. 
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The  law  on  this  question  of  liability  is  thus  stated  by  ^«««''  .^«'' 
Lord  Blackburn  in  the  House  of  Lords  in  the  case  of  the  v.  Adamson. 
River  Wear  Commissioners  v.  Adamson} 

"  Property  adjoining  to  a  spot  on  which  the  public  have 
"  a  right  to  carry  on  traffic,  is  liable  to  be  injured  by  that 
"  traffic.  In  this  respect  there  is  no  difference  between  a 
"  shop,  the  railings  or  windows  of  which  may  be  broken  by 
"  a  carriage  on  the  road,  and  a  pier  adjoining  to  a  harbour 
"  or  a  navigable  river  or  the  sea,  which  is  liable  to  be  in- 
"  jured  by  a  ship.  In  either  case  the  owner  of  the  injured 
"  property  must  bear  his  own  loss,  unless  he  can  establish 
"  that  some  other  person  is  in  fault  and  liable  to  make  it 
"  good ;  and  he  does  not  establish  this  against  a  person 
"  merely  by  showing  that  he  is  the  owner  of  the  carriage 
"  or  ship  which  did  the  mischief,  for  the  owner  incurs 
"  no  liability  merely  because  he  is  owner.  But  he  does 
"  establish  such  liability  against  any  person  who  either 
"  wilfully  did  the  damage  or  neglected  that  duty  which 
"  the  law  casts  on  those  in  charge  of  a  carriage  on  land 
"  and  a  ship  or  float  of  timber  on  water,  to  take  reasonable 
"  care  and  to  use  reasonable  skill  to  prevent  it  from  doing 
"  injury,  and  that  this  wilfulness  or  neglect  caused  the 
"  damage.  And  if  he  can  prove  that  the  person  who  has 
"  been  guilty  of  either  stood  in  the  relation  of  servant  to 
"  another,  and  that  the  fault  occurred  in  the  course  of  the 
"  employment,  he  establishes  a  liability  against  the  master 
"also;  ....  but  there  is  also  concurrent  liability  in  the 
"  servant,  who  is  not  discharged  from  liability  because  hia 
"  master  also  is  liable.  And  in  a  very  large  number  of  cases 
"  the  owner  of  the  carriage  or  ship  or  float  of  timber  is,  or 
"  at  least  is  supposed  to  be,  the  master  of  those  who  were 
"  negligent,  and  consequently  the  action  is  most  frequently 
"  brought  against  the  owner  and  is  very  often  successful. 
"  But  the  plaintiff  succeeds,  not  because  the  defendant 
"  is  owner  of  the  carriage,  or  ship  or  float,  but  because 
"  those  who  were  guilty  of  the  negligence  were  his 
"  servants." 

1  2  App.  Gas.  767. 
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In  the  above  case^  their  lordships  held,  that  where  a  ship 
was  driven  against  a  pier  through  the  violence  of  the  winds 
and  waves  after  having  been  abandoned  by  the  master  and 
crew,  the  owner  was  not  liable  either  at  common  law  or 
under  the  Pier  and  Harhours  Act,  1847  (10  Vict.  c.  27) 
(overruling  Dennis  v.  Tovell,  L.  E.,  8  Q.  B.  10),  for  the 
damage  thereby  occasioned. 

Their  lordships  were  all  agreed  that  at  common  law  the 
owner  would  not  be  liable  unless  the  ship  was  under  his 
control,  or  that  of  his  servants,  but  much  hesitation  was 
felt,  as  to  the  construction  of  the  section  of  the  statute  im- 
posing a  further  liability  on  the  owners  of  vessels.  Lord 
Cairns,  L.  0.,  was  of  opinion  that  the  statute  was  passed 
to  make  the  master  liable,  whoever  was  navigating  the  ship, 
without  showing  that  they  were  his  servants,  and  that  it 
proceeded  on  the  assumption  that  damage  had  been  done 
for  which  compensation  could  be  recovered  at  common  law 
against  some  person — i.  e.  damage  occasioned  by  negligent 
or  wilful  conduct,  and  not  by  the  act  of  God. 

Lord  Hatherley  agreed  with  the  opinion  of  the  Lord 
Chancellor  with  extreme  doubt  and  hesitation. 

Lord  O'Hagan  held  that  the  section  pointed  to  some- 
thing done  by  the  act  of  man,  or  to  the  act  of  the  person 
in  charge,  and  that  the  ship  was  derelict. 

Lord  Blackburn  held,  with  hesitation,  that  the  hardship 
was  great  enough  to  justify  putting  a  considerable  strain 
on  the  words  of  the  Act  to  avoid  it, — that  the  legislatm-e 
could  not  have  meant  to  shift  the  burthen  of  a  misfortune 
befalling  the  owner  of  the  pier,  from  the  owner  of  the  pier 
who  at  common  law  would  have  to  bear  it,  to  the  owner 
of  the  ship  wholly  free  from  blame,  and  involved,  without 
fault  of  his,  in  a  common  misfortune.  It  may  have  been 
said,  but  can  hardly  have  been  intended  to  be  said. 

Lords  Cairns,  Hatherley,  and  Blackburn  dissented  from 
the  reasoning  of  the  Court  of  AppeaP — /.  c.  that  the  accident 
was  occasioned  by  vis  major  and  the  act  of  Grod,  and  there- 
fore the  defendant  was  not  responsible — Lord  Cairns  say- 
1  2  App.  Cas.  743.  M  Q.  B.  D.  546. 
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ing :  "  If  a  man  contracts  that  he  -will  be  liable  for  the 
"  damage ;  or  if  an  Act  of  Parliament  declares  he  shall 
"  be  liable,  I  know  no  reason  why  he  should  not  be  liable, 
"  whether  the  state  of  circumstances  is  brought  about  by 
"  the  act  of  man,  or  by  the  act  of  Grod."^ 

The  public  right  of  navigation  may  exist  in  non-tidal  Eight  of 
as  well  as  in  tidal  waters ;  and  where  it  does  so  exist,  the  ^^7^s^^^°^  ^'^ 

.  pnvate 

principles  of  law  which  have  been  stated  with  regard  to  waters. 

tidal  waters  will  equally  apply. 

But  in  the  case  of  non-tidal  rivers,  the  right  of  passage  Not  a  public 

does  not  exist  as  a  public  franchise  paramount  to  all  rights  am^ed^'b*'"* 

of  property  in  the  bed,  but  can  only  be  acquired  by  pre-  grant  or 

■    !•         s         T    n  1  ,    J.  ,1  prescription, 

scnption,  tounded  on  a  presumed  grant  from  the  owners 

of  the  soil  over  which  the  water  passes.     It  would  not, 

therefore,  appear  to  extend  prima  facie  to  a  right  of  passage 

over  the  whole  of  the  navigable  channel,  as  in  the  case  of 

tidal  rivers,  but  to  be  strictly  limited  to  the  extent  of  the 

right  granted  or  user  proved. 

Thus  in  Bower  v.  Ilill,'^  it  was  held  that  a  right  of  way  Bower  v.  Mill. 

claimed  by  the  plaintiff  by  reason  of  his  possession  of  a 

close,  from  the  said  close  unto   and   along  a  stream  or 

watercom'se  unto  a  navigable  river,  for  himself  and  his 

servants  to  pass  and  re-pass  in  boats,  &o.,  is  not  supported 

by  evidence  of  an  user  of  the  way  by  the  occupier  of  an 

inn  and  yard,  held  as  one  entire  subject,  from  which  yard 

the  plaintiff's  close  had  been  lately  severed;  and  it  was 

questioned  whether  such  a  claim,  even  by  the  occupier  of 

the   entire   premises,  would  be   sustained  by  proof  that 

goods  were  brought  to  the  inn  along  the  watercourse  in 

boats  not  belonging  to  the  occupier,  or  navigated  by  his 

servants  properly  so  called.    Lord  Blackburn,  in  Orr  Ewing  On-  Eioinu  v. 

V.  Colquhoun,^  says:  "The  river  Leven  is  an  inland  stream,  '^"k'^'^"""- 

"  and  the  tide  does  not  flow  up  to  the  sjjot  where  the  piers 

"  are  erected,  and,  as  is  pointed  out  by  the  Lord  President, 

"  the  rights  of  the  Grown  as  regards  the  soil  of  the  alveiis, 

1  2  App.  Cas.  750.  Dyson,  1  Taunt.  279. 

»  2   Scott,   535  ;    see  Ballard  v.  ^  2  App,  Cas.  847. 
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"  and  of  the  public  to  navigate,  are  not  the  same  in  such 
"  a  river  as  they  are  in  the  sea  or  in  a  tidal  estuary.  In 
"  the  present  case,  however,  there  is  ample  evidence  that 
"  there  had  been,  at  least  as  long  as  living  memory  ex- 
"  tended,  a  user  by  the  public  of  the  navigation  in  the 
"  river  during  the  period  of  the  year  when  the  water  was 
"  high  enough, — that  is,  according  to  Mr.  Smollett,  who 
"  was  called  for  the  defence,  on  an  average  for  two-thirds 
"  of  the  year ;  and  the  very  able  counsel  who  argued  for 
"  the  appellants  felt  it  so  impossible  to  deny  that  there 
"  was  evidence  of  user  in  this  water  way  by  vessels,  such 
"  that  similar  evidence,  if  the  question  had  been  as  to  user 
"  of  a  land  way  by  carriages,  would  have  established  the 
"  public  right,  that  he  abandoned  this  point,  and  I  do 
"  not  think  any  of  the  noble  and  learned  lords  who  heard 
"  the  argument  entertain  any  doubt  that  the  interlocutor, 
"  so  far  as  it  finds  that  the  Leven  is  a  navigable  river 
"  free  to  the  public,  and  that  the  defenders  have  no  right 
"  to  execute  works  which  obstruct  the  navigation,  is  right. 
"  .  .  .  .  Now'^  the  public  who  have  acquired  by  user 
"  a  right  of  way  on  land,  or  a  right  of  navigation  on  an 
"  inland  water,  have  no  right  of  property.  They  have 
"  a  right  to  pass  as  fully,  and  as  freely,  and  as  safely  as 
"  they  have  been  wont  to  do ;  but  unless  there  is  a  present 
"  interference  with  that  right,  or  it  can  be  shown  that 
"  what  is  now  done  will  necessarily  produce  effects  which 
"  will  interfere  with  that  right,  there  is  no  injuria;  and 
"  I  think  that  if  there  be  no  injuria,  the  foundation  of 
"  the  right  to  have  the  thing  removed  fails." 
Obstruction  The  obstruction,  therefore,  of  the  navigation  of  non- 

a  nuisauoe^''  H^sl  waters  is  illegal  and  a  nuisance.  "  Above  the  point 
"  reached  by  the  flow  of  the  tides,"  says  Lord  Denman  in 
Williams  v.  Wilcox,'^  "whether  the  soil  at  common  law  was 
"  in  the  Crown  or  in  the  owners  of  the  adjacent  lauds 
"  (a  point  not  free  from  doubt),  there  was  at  least  a  juris- 
"  diction  in  the  Crown,  according  to  Sir  Mathew  Hale,^ 

'  Page  854.  et  seq. 

2  8A.&E.333;  sco  a«fe,  p.  421  ^  De  Jure  Maris,  part  1,  o.  2,  p.  8. 


Digitized  by  Microsoft® 


IN    INLAND    WATEES.  443 

"  to  reform  and  punish  nuisances  in  all  rivers,  whether 
"  fresh  or  salt,  that  are  a  common  passage,  not  only  for 
"  ships  and  greater  Tessels,  but  also  for  smaller,  as  barges 
"  and  boats." 

With  regard  to  large  inland  navigable  lakes,  it  would  Lakes, 
seem  to  be  doubtful  where  such  lakes  are  navigable  by  the 
public  at  common  law.^  However,  there  is  no  doubt  but 
that  such  rights  of  navigation  may  be  acquired  and  have 
practically  been  acquired,  even  where  the  soil  of  them  is 
private  property.^ 

The  Conservancy  of  Navigation. 

Lord  Hale  says,'  that  the  office  of  conservancy  is  of  two  Origin  of 
kinds: — 1st,  That  relating  to  nuisances  in  rivers,  founded  """^^"^^^^r- 
on  statute  1  Hen.  IV.  c.  12,  whereby  it  is  enacted  that 
there  shall  be  commissions  granted  t^  survey  and  keep 
the  waters  of  great  rivers,  and  to  correct  and  amend  the 
defaults;  and  2nd,  The  conservancy  relating  to  fishing, 
mentioned  in  the  statute  1  Eliz.  c.  17,  and  founded  on 
the  Statute  of  Westminster  2,  c.  47,  for  the  protection  of 
salmon.* 

The  duty  of  the  _  conservancy  of  navigation  appears  to  Formerly  m 
have  been  entrusted  to  the  Crown  as  representative  of  the  "  '^°^™' 
State.  Thus  we  find  that  from  the  earliest  times  the 
king,  in  virtue  of  his  ofiioe  of  Lord  High  Admiral,  was 
conservator  of  all  ports,  havens,  rivers,  creeks,  and  arms  of 
the  sea,  and  protector  of  the  navigation  thereof;*  and, 
according  to  Sir  M.  Hale,  there  was  a  jurisdiction  in 
the  Crown  to  reform  and  punish  nuisances  in  all  rivers, 
whether  fresh  or  salt,  that  are  a  common  passage,  not 
only  for  ships  and  greater  vessels,  but  also  for  smaller,  as 

'As    to   this,    see   Bristoive    v.  *  lb.     By  17  Kic.  II.  c.  9,  also,  it 

Cormican,  Ir.  K.,  10  C.  L.  432,  per  is  enacted  that   "justices   of    the 

Whiteside,  C.  J. ;  3  App.  Cas.  641;  "peace    be    conservators    of    the 

JSlomJield  v.  Johnson,   Ir.  E..,  8  C.  "  statutes  touching  salmons,"  the 

L.  C.  8.  statutes  there  named  being  1 3  Edw. 

2  Marshall  v.    Tlllemater  Co.,   3  I.  c.  47,  and  13  Rie.  II.  c.  19. 

B.    &  S.    732;    L.   R.,  7    Q.   B.  ^  jjale,  de  Jure  Maris,  Harg.  Tr. 

682.  p.  23.    It  was  the  custom  and  duty 

^  Hale,    de    Jure  Maris,  Harg.  of  the  kings  of  England  to  defend 

Tracts,  p.  23.  the  realm  against  the  sea,  as  well 
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Commissions 
of  sewers. 


Meaning  of 
the  -word 


barges  and  boats.^  The  -wording  of  the  early  statutes  as 
to  weirs — such  as  the  22nd  chapter  of  Magna  Oharta, 
"  that  all  weirs  from  henceforth  shall  be  utterly  put  down 
"  by  Thames  and.MedAvay,  and  through  all  England,  but 
"  only  by  the  sea  coasts" — is  evidence  of  the  nature  of 
this  prerogative,^  which  was,  however,  delegated  to  various 
subordinate  authorities,  of  which  the  commissioners  of 
sewers  were  the  most  important. 

The  origin  of  commissions  of  sewers,  and  the  principal 
points  relating  to  them,  so  far  as  they  deal  with  matters 
connected  with  the  law  relating  to  water,  have  been  treated 
of  in  a  former  chapter.^  It  will  be  necessary,  however, 
agaia  briefly  to  refer  to  the  subject. 

The  term  "sewer  "  is  uncertain  as  regards  its  derivation, 
some  maintaining  that  it  is  compounded  of  seoir,  to  sit, 
and.  eau,  water  ;^  others  that  it  means  merely  to  sue  or 
issue,  whence  suera,°  while  some  again  derive  it  from  sea 
and  icere.^  Mr.  Serjeant  Callis'  holds  it  to  be  diminutive 
of  river,  it  being  a  fresh  water  treach  compassed  in  on 
both  sides  with  a  bank,  while  in  modern  Acts  it  is  treated 
as  a  general  term  comprising  sewers  and  drains  of  every 
description,  except  drains  connecting  houses  with  cess- 
pools,* and  includes  also  a  marsh  wall  or  embankment." 
Its  application  seems  to  be  equally  wide.  Lord  Coke  states 
that  "  There  are  three  manner  of  statutes  which  concern 
"  sewers.  The  first  consists  in  maintaining  and  repairing 
"  walls,  sewers,  &c.  The  second,  in  destroying  and  re- 
"  moving    nuisances.     The   third,   which    concerns    both 


as  against  enemies ;  Woolryoh, 
12;  Callis,  80;  Hudson  v.  Taior, 
2  C.  P.  D.  290  (G.  A.) ;  see  ante, 
Chap.  I.,  p.  24  et  seq. 

'  lb.;  Lord  Denman  in  WiUlams 
V.  Wilcox,  8  A.  &  E.  333.  Lord 
Hale  says,  "The  king-  has  an  in- 
"  ierest  of  Jurisdiction  in  rivers  ;"  Dc 
Jure  Maris,  8 ;  'Wooh-ych,  3. 

*  Cf.  chapters  xv.  and  xTi.  of 
Magna  Charta,  Avhich  relate  to  the 
repairing  of  banks  and  bridges, 
and  12  Edw.  I.  c.  7  ;  1  Hen.  IV. 
0.  12  ;  25  Edw.  III.  stat.  4,  o.  4, 
&c. ;  see  as  to  weirs,  ante,  p.  432. 


^  Ante,  Chap.  I.,  p.  24  et  seq. 

■'  Termes  de  la  Ley  ;  "Woohych, 
Law  of  Sewers,  3rd  ed.  p.  1. 

=  4  Inst.  275  ;  Woolryoh,  Law 
of  Sewers,  3rd  ed.  p.  1. 

«  Callis,  SO;  Woobyoh,  Law  of 
Sewers,  3rd  ed.  p.  1. 

'  lb. 

8  11  &  12  Vict.  0.  63,  s.  2;  18  & 
19  Vict.  0.  120,  s.  250  ;  38  &  39 
Viot.  c.  55,  s.  4. 

»  Po2>lar  Board  v.  Knight,  28  L. 
J.,  M.  C.  37;  of.  lieg.  v.  Local 
Board  of  Godmanchcsicr,  L.  E.,  1 
Q.  B.  328. 
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"  these  points,  as  well  in  destroying  as  in  maintaining."^ 
Lord  Holt  again  says,  that  commissions  of  sewers  to 
defend  the  sea  were  very  ancient,  and,  even  in  some  cases, 
by  special  prescription ;  but  that  sewers  for  melioration  of 
land  were  by  Act  of  Parliament.^ 

It  was  pointed  out  in  the  chapter  already  alluded  to,'  Duties  and 
that  the  powers  of  commissioners  of  sewers  are  derived  commie- 
from  the  statutes  6  Hen.  YI.  c.  5,  and,  more  particularly,  si™'^™- 
from  the  Act  of  23  Hen.  YIII.  c.  5,  which  was  known  as 
the  Bill  of  Sewers.  It  will  also  be  remembered  that  the 
principal  subjects  under  the  jurisdiction  of  commissions 
issued  under  the  latter  enactment,  which  was  modified 
and  amended  by  subsequent  Acts,*  were — 1.  Sea  walls 
and  such  like  defences ;  2.  Bridges,  trenches,  mills,  and 
other  things  incident  to  river  conservancy,  which  might 
in  some  case  prove  obstructions ;  3.  Navigable  rivers ; 
4.  Watercourses,  streams  and  pools;  and  5.  Sewers  and 
gutters.  With  regard  to  these,  their  duty  was  to  main- 
tain such  as  were  useful,  and  to  remove  nuisances,  while 
the  commissions  were  temporary  in  their  nature  and  all 
amenable  to  the  Crown. 

Modern  requirements,  however,  have  led  to  great 
changes  in  the  nature  of  these  commissions,  the  incon- 
venience of  the  temporary  duration  of  which  was  soon 
felt. 

Not  only  are  commissions  of  sewers,  when  once  issued, 
to  be  now  deemed  to  continue  until  such  time  as  they  may 
be  superseded  by  the  Crown,  and  their  ordinances  made 
indefeasible,  until  set  aside  by  subsequent  Courts  of 
Sewers;^  but  many  of  their  functions  have  been  transferred 
by  legislation  to  various  bodies  of  modern  growth. 

Thus,  their  jurisdiction  with  regard  to  sewers  (using  the  Now  vested 
word  in  its  ordinary  sense),  drains  and  nuisances,  has  been  authorities 

1  10  Eep.  143;  Woolrych,  5.  '  See  Chap.  I.,  p.  24. 

^  The  Till  of  Shandrir/any  v.  The  *  Inter   alia   of    such   amending 

Vill  of   Shokdam,    12   Mod.    331  ;  Acts  mav  be  noted— 13  Eliz.  c.  9; 

Holt's  Cases,   643  ;  Woolrych,   3  ;  3  &  4  Will.  IV.  c.  22 ;  24  &  25  Vict, 

of.  Hudson  V.  Tabor,  2  C.  P.  D.  290  c.  133,  s.  14. 

(C.  A.) ;   and  see  ante,  Chap.  I.,  ^  Sect.   14  of  24  &  25  Vict.  u. 

p.  24.  133. 
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or  inolosures 
commis- 
sioners, 


transferred  by  a  series  of  enactments  ^  to  the  Metropolitan 
Board  of  Works  and  various  sanitary  authorities  as  regards 
the  metropolis;  while,  with  respect  to  the  rest  of  the 
kingdom,  it  has  been  delegated  to  the  Local  Grovemment 
Board,  and  other  authorities  of  a  like  nature. 

"With  respect  to  watercourses,  streams  and  pools,  the 
authority  of  commissions  of  sewers  has  also  been  vested,  so 
far  as  the  drainage  and  the  improvement  of  land  are 
connected  therewith,  in  the  inclosure  commissioners,^  who, 
in  addition  to  their  functions  under  other  statutes,  are 
appointed  commissioners  ^  for  carrying  into  execution  The 
Improvement  of  Land  Act,  1864  (27  8f  28  Vict.  c.  114), 
in  which  the  term  improvement  of  land,  for  which  the 
commissioners  are  authorized  to  advance  money,  is  defined* 
to  comprise,  inter  alia,  the  following  works : — 

1.  The  drainage  of  land,  straightening,  widening, 
deepening,  or  otherwise  improving  drains,  streams,  and 
watercourses  of  any  land : 

2.  The  irrigation  and  warping  of  land : 

3.  The  embanking  and  weiring  of  land  from  the  sea 
and  tidal  waters,  or  from  lakes,  rivers,  or  streams,  in  a 
permanent  manner: 


10.  The  construction  of  engine   houses,  water-wheels, 
saw  and  water  mills,  &c.,  conduits,  watercourses,  bridges. 


'  The  principal  Acts  relating  to 
sanitary  matters  in  the  metropolis^ 
are— 11  &  12  Viot.  e.  112;  12  &  13 
Vict.  c.  93  ;  18  &  19  Vict.  c.  120  ; 
21  &  22  Vict.  c.  104 ;  25  &  26 
Vict.  c.  102  ;  35  &  36  Viot.  c.  79 
(Puhlic  Health  Act,  1872),  s.  57  ; 
38  &  39  Vict.  c.  55  (Pubho  Health 
Act,  1875),  es.  108,  115,  291.  The 
principal  Acts  relating  to  sanitary 
matters  in  England,  exclusive  of  the 
metropolis,  are — 11  &  12  Vict.  o.  63; 
18  &  19  Viot.  0. 116  ;  21  &  22  Vict, 
c.  97  ;  21  &  22  Vict.  0.  98  ;  28  &  29 
Viot.  0.  75  ;  30  &  31  Viot.  o.  113  ; 
34  &  35  Vict.  0.  70  (The  Local 
Government  Board  Act,  1871);  38 
&  39  Vict.  0.  55  (Pubho  Health 
Act,  1875  ;  38  &  39  Viot.  o.  31, 
and  39  &  40  Viot.  o.  31  (The  Puhlio 


Works  Loans  Acts,  1875  and  1876). 

^  The  principal  statutes  on  this 
point  are — 10  &  11  Vict.  c.  38 
(Drainage  Act,  1847),  wliioh  in- 
corporates the  powers  of  8  &  9 
Vict.  0.  lis  (An  Act  to  facilitate 
the  Lnprovement  and  Inclosure  of 
Commons)  ;  24  &  25  Vict.  c.  133 
(Land  Drainage  Act,  1861) ;  27  & 
28  Viot.  0.  114  (Improvement  of 
Land  Act,  1864),  -whioh  refers  to 
and  recites  12  &  13  Vict.  o.  100 
(Private  Money  Drainage  Act, 
1849);  19  &  20  Vict.  o.  9,  as  well 
as  1  &  2  Will.  4,  0.  33 ;  and 
5  &  6  Viot.  0.  89,  -which  relate  to 
land  improvement  in  Ireland. 

3  By  sect.  2. 

*  By  sect.  9. 
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weirs,   sluices,   flood-gates,   &c.   ■which,  will  increase  the 
value  of  lands  for  agricultural  purposes : 

11.  The  construction  or  improvement  of  jetties  or  land 
places  on  the  sea  coast,  or  on  the  hanks  of  navigable  rivers 
or  lakes,  for  the  transport  of  cattle,  sheep  and  other  agri- 
cultural stock  and  produce,  of  lime,  manure  and  other 
articles  and  things  for  agricultural  purposes ;  provided 
that  the  commissioners  shall  be  satisfied  that  such  works 
will  add  to  the  permanent  value  of  the  lands  to  be  charged 
to  an  extent  equal  to  the  expense  thereof:  and 

12.  The  erection  of  all  such  works  as  in  the  judg- 
ment of  the  commissioners  may  be  necessary  for  carrying 
into  effect  any  matter  hereinbefore  mentioned,  or  for 
deriving  the  full  benefit  thereof. 

Lastly,  the  powers   of  commissioners   of  sewers   over  orinconser- 
navigable  rivers  have  now  devolved   almost  entirely  on  ''^^"^ 
various   conservancy  boards  created  by  statute   for  each 
particular  river.^ 

Since,  therefore,  commissioners  of  sewers  may  be  created 
by  Act  of  Parliament,  independently  of  any  general  com- 
mission,^ it  may  be  apparently  laid  down,  that  whenever 
the  legislature  authorizes  a  body  of  persons,  and  consti- 
tutes them  a  body  corporate,  in  order  to  deal  with  matters 
properly  under  the  control  of  commissioners  of  sewers, 
such  body  is  constituted  thereby  a  commission,  unless 
there  is  a  stipulation  to  the  contrary  in  their  particular 
Act. 

Thus  the  Bristol  Dock  Company  were  not  only  author-  Conservancy 
ized  to  make  sewers,  but  had  also  considerable  powers  aii^the  powers 
entrusted  to  them  to  enable  them  to  carry  out  the  duties  of  commis- 
imposed  on  them ;  ^   and  it  appears  to  be  customary  to 

1  See  21  Jac.  I.  u.  32  ;  24  Geo.  "  the  directors  of  the  Bristol  Dock 

III.    c.  8,    and    more   fully  post,  "  Company,  and  they  were  thereby 

p.  450  and  p.  459,  note  (•').  "  authorized  and  required  to  make 

^  Woolryoh,  49.  "  a   common    sewer    in   a   certain 

"  6  B.  &  C.  181.     The  company  "  direction  therein   specified,    and 

were  empowered  by  their  Act  to  "  also  to  alter  and  reconstruct  aU 

make  a  floating  harbour  at  Bristol,  ' '  or  any  of  the  sewers  of  the  said 

and  it  was  also  enacted  "that  it  "  city  at  the  mouth  thereof,  so  and 

"  should  and  might  be  lawful  for  "  in  such  manner  that  the  sewers 
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Conservancy 
of  the 
Thames. 


insert  clauses  in  modern  Acts  of  Parliament  to  preserve 
entire  the  rights  of  various  commissions  of  sewers.  So 
sect.  61  of  3  <§•  4  Will.  IV.  c.  22,  provides  that  the  Act  shall 
not  interfere  with  any  navigable  river,  canal,  port,  or 
harbour  under  the  management  or  power  of  any  commis- 
sioners, trustees,  or  proprietors  by  virtue  of  any  local  or 
private  Act  of  Parliament;  sect.  72  of  21  §•  22  Vict, 
c.  98,  empowers. any  corporation,  &c.,  authorized  under 
an  Act  of  Parliament  to  navigate  on  any  river,  canal,  or 
harbour,  &o.,  and  to  alter  sewers,  providing  others  at  their 
own  expense ;  and  sect.  68  of  the  same  Act  {The  Local 
Government  Act,  1858)  enacts  that  the  Local  Board 
shall  not  interfere  with  any  rivers,  canals,  harbours,  docks, 
&c.,  so  as  injuriously  to  afEect  the  navigation  thereon  or 
the  use  thereof,  or  interfere  with  any  towing  path  so 
as  to  interrupt  the  traffic  thereof,  in  cases  where  any 
corporation,  company,  commissioners,  conservators,  &e., 
or  individuals,  are  by  virtue  of  any  Act  of  Parliament 
entitled  to  navigate  on  or  use  such  river,  canal,  dock, 
or  harbour,  &c.,  or  to  take  tolls  for  its  use.^ 

As  early  as  the  reign  of  Eic.  II.  the  conservancy  of 
the  Thames  was  entrusted  to  the  mayor  and  corporation 
of  London  by  the  statute  17  Ric.  II.  c.  9,^  and  by  9  Hen.  VI. 


"  might  be  discharged  eonsideraUy 
"  under  the  surface  of  the  water 
"  in  the  floating  harbour,  and 
"  also  to  malce  such  other  altera- 
"  tions  and  amendments  in  the  sewers 
"  of  the  said  city  as  might  or  should 
"  be  necessary  in  consequence  of 
' '  the  floating  of  the  said  harboiu-. ' ' 
The  directors  altered  several  sewers 
so  as  to  discharge  them  consider- 
ably under  the  surface  of  the  water 
in  the  floating  harbour  ;butthe  sew- 
age there  discharged  was  so  offen- 
sive as  to  be  a  nuisance  to  the  neigh- 
bourhood. Held  that  under  the 
latter  part  of  the  clause  above  set 
forth,  the  directors  were  authorized 
and  required  to  make  a  new  sewer 
if  necessary  to  remove  the  nuisance. 
It  was  also  held  that  a  writ  of  man- 
damus commanding   the   directors 


"  to  make  such  alterations  and 
"  amendments  in  the  sewers  as 
"  were  necessary  in  consequence 
"  of  the  floating  of  the  said  har- 
"  hour,"  was  in  the  proper  form; 
and  that  it  was  neither  requisite 
nor  proper  to  call  upon  the  com- 
pany to  make  any  specific  altera- 
tion, the  mode  of  remedying  the 
evil  being  left  to  their  discretion 
by  the  Act  of  Parliament. 

'  See  "Woolryoh,  Law  of  Sewers, 
3rd  ed.  (1864),  pp.  49—53.  See, 
too,  sect.  62  of  3  &  4  WOl.  4,  c.  22 ; 
sects.  15,  16,  17,  and  18  of  4  &  5 
Vict.  u.  45  ;  sect.  18  of  10  &  11 
Vict.  c.  38;  sect.  43  of  11  &  12 
Vict.  c.  63 ;  and  sects.  54,  55,  57, 
eo^of  24  &  25  Vict.  0.  133. 

-  Hale,  de  Jure  Maris,  Harg. 
Ti-acts,  p.  23. 
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c.  9,  the  Chancellor  of  England  was  empowered  to  grant 
his' commission  to  certain  persons  to  scour  and  amend  the 
river  Ley,  in  the  counties  of  Esses,  Hertford  and  Middle- 
sex.^ 

The  obstruction  of  water  channels  made  from  time  to  Powers  of 
time,  for  public  or  private  convenience,  was  a  grievous  s{^o^^,^of 
offence  punishable  by  action  or  indictment,  according  to  sewers  and 

jij__[»j_i  TT  ji  .1    conservancy 

the  nature  oi  the  wrong ;''  and,  among  the  reasons  assigned  boards  to 
by  sect.  1  of  23  Hen.  VIII.  c.  5,  for  the  appointment  of  "^^^"^^  °^- 
the  commissioners  of  sewers,  are  "  the  overflowings  .... 
"  of  land  waters  and  springs  upon  meadows,  pastures  and 
"  other  places,"  and  "  the  obstructions  created  by  mills, 
"  mill-dams,  weirs,  &c.  .  .  upon  rivers  and  watercourses."^ 
The  Commissioners  of  Sewers  had,  therefore,  powers  of 
removing  obstructions  in  navigable  rivers ;  though  it 
appears  according  to  Woolrych  that  they  have  no  power 
to  improve  the  navigation  of  a  river,  or  to  make  a  river 
navigable,  which  was  not  so  before,  and  that  their  power 
has  never  been  extended  beyond  the  removal  of  existing 
obstructions,  or,  at  the  most,  the  erection  of  new  defences, 
which  might  in  some  degree  be  beneficial  to  the  trafiic* 

'  This  Act  recites  23   Edw.   3,  mon  law  (sect.  i).     Further  pro- 

stat.  4  ;  1  Hen.  5,  c.  2,  and  3  Hen.  visions  on  the  same  subject  is  made 

6,  0.   5,    the   latter  statute  being  by  19  Hen.  7,  o.  18  ;  and  23  Hen. 

enacted  for  the  improvement  of  the  8,  c.  12. 

navigation  of  the  sea.      By  an  Act  ^    Woolrych   on   Sewers,    1,    2; 

of  the  same  reign,  9  Hen.  6,  c.  5,  Callis,  80;  cf.  Hudson  v.   labor,  2 

"  all  men  shall  have  free  passage  C.  P.  D.  290  (C.  A.). 

"  in  Severn  with  goods,  chattels,  ^  See  ante,  Chap.  I.  p.  25. 

'•  &c." — a  slightly  different  species  "  Woolrych  on  Sewers,  p.   125. 

of  conservancy.    It  recites  that  the  Elvers  are  placed  under  the  juris- 

river  of  Severn  is  common  to  all  diction   of    the   commissioners    by 

the  king's  liege  people,  &o.;  that  sects.  2,   3,  and,  according  to  the 

divers  Welshmen  and  others  per-  definition  of  a  river  given  by  Ser- 

Bons  "  arrayed  in  manner  of  war,"  jeant  CaDis  (p.  77)  in  his  work  on 

have    destroyed    boats,    &o.,    and  Sewers,   all  rivers  would  seem  to 

thereby  injured  navigation  ;    and  be  meant.     Modem  decisions  how- 

that,  therefore,  it  is  ordained  (s.  3)  ever   appear  to   have   limited  the 

by   authority   of   Parliament  that  term  to  such  as  ' '  are  necessary  to 

the  said  liege  people  of  the  king  "  or  useful  iu  navigation"  {Yeaw 

may  have    and    enjoy  their    free  v.  Holland,   2  Sir  W.   Blackstone, 

passage    in    the    said    river,    &c.,  717;  and  per  Euller,  J. ,  in  Doj-e  v. 

without   disturbance  of   any,  &c.;  Grai/,    2   T.    R.    365.       See    ante, 

parties  aggrieved  to  have   action,  Chap.  I.  p.  25. 
according-  to  the  course  of  the  com- 

0.  G    Gf 
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In  progress  of  time,  we  find  that  the  conservancy  of 
nearly  all  the  rivers,  ports  and  harbours  in  England, 
was  gradually  placed  in  the  hands  of  corporate  hodies 
so  constituted  by  Act  of  Parliament,  and  exercising  the 
functions  of  permanent  commissions  of  sewers;  though  it 
would  appear  that  the  authority  of  the  Commissioners 
of  Sewers  over  such  bodies  may  still  be  retaiaed,  if  pro- 
vision to  that  efEect  is  expressly  made  ia  the  Act  incor- 
porating them.^  The  conservators  of  the  various  rivers  of 
this  country,  therefore,  perform  ia  a  fuller  manner  a 
portion  of  the  duties  originally  devolving  on  the  Com- 
missioners of  Sewers.  A  general  definition  of  the  scope 
of  their  powers  may  be  to  some  extent  drawn  from  the 
remarks  of  Cairns,  L.  C,  with  regard  to  the  functions  of 
the  Conservators  of  the  Thames  in  Cory  v.  Bt'istoive:^  "The 
"  conservators  of  the  Thames,  under  the  Act  of  1857,^  are 
"  made  the  guardians,  as  it  were,  of  the  navigation  of  the 
"  Thames,  and  the  protectors  of  the  bed  and  soil  of  the 
"  Thames,  for  the  purposes  of  navigation.  They  have 
"  certain  powers  for  making  bye-laws  to  protect  the  navi- 
"  gation, — they  have  powers  to  make  piers  and  landing 
"  places  for  the  accommodation  of  the  pubKc, — they  have 
"  powers  to  authorize  riparian  owners  to  make  landing 
"  places,  wharves  and  jetties,  and  to  put  down  mooring 
"  chains,  and  moorings  for  the  better  and  more  convenient 
"  enjoyment  and  access  to  their  lands." 
Statutes  rela-  The  statutes  relating  to  inland  water  navigation  are  of 
gation  of  three  kinds  : — 1st,  such  as  restore  or  improve  the  navi- 
Se^of^three™  gS'tion  of  rivers  formerly  navigable ;  2nd,  such  as  make 
kinds.  rivers  navigable  which  originally  were  not  so  ;  and,  3rd, 

such  as  provide  for  the  construction  of  an  inland  navi- 
gation or  canal.  Under  the  first  two  classes  of  Acts  the 
care  and  conservancy  of  a  river  is  vested  in  commissioners, 
the  mayor  and  burgesses  of  a  town,  or  some  other  body 
corporate.     Powers  are  given  them  to  dredge,  cleanse,  and 

1  See  Woolrych  on  Sewers,  p.  49,  '  h.  U.,  2  App.  Cas.  262. 

and  ante,  Chap.  I.  p.  26.  '  20  &  21  Viot.  ^.  147. 
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scour  the  bed  of  the  stream,  and  generally  to  keep  it  navi- 
gable ;  to  make  and  enforce  bye-laws  regulating  the  navi- 
gation; to  remove  obstructions,  and,  where  necessary,  to 
enter  on  to  lands,  making  compensation  for  interests 
injured  by  their  acts.^ 

By  the  Thames  Conservancy  Acts,  the  soil  of  the  bed  of  Soil  of  rivers 
that  river  up  to  high  water  mark,  which  had  long  been  vestfd'ircon- 
the  subject  of  dispute  between  the  Crown  and  the  Corpo-  seryators  by 
ration  of  the  City  of  London,  is  vested  in  the  latter  body, 
who  in  their  turn  convey  all  their  interest  and  title  therein 
to  the  conservators  appointed  by  the  Act.^  But  it  has 
been  held  that  where  a  river  or  navigation  has  been  by 
Act  of  Parliament  vested  in  a  Board  of  Conservators  for 
the  purposes  of  navigation,  if  the  words  of  the  Act  are 
applicable  to  the  acquisition  by  the  conservators  of  the 
right  or  easement  of  passage  only,  and  where  the  ac- 
quisition of  the  soil  of  the  river  and  its  banks  is  not 
necessary  for  the  purposes  of  the  Act,  the  ownership  of 
the  soil  must  be  taken  not  to  pass — the  Courts  not  being 
inclined  to  infer  that  a  statute  of  this  kind  gives  more 
than  such  a  use  of  the  soil  as  is  necessary  for  the  purposes 
of  navigation.'  Where  the  words  of  the  Act  amount  to  a 
statutable  conveyance  of  the  soil  upon  which  the  navi- 

M6   &  17  Car.  2,   c.   12   (Avon  486  ;  jReg.  v.  Betts,  16  Q.  B.  1022). 
(Hampsliire)  Navigation)  ;  24  Geo.  ^  20   &  21   Vict.   c.   cxlvii ;   see 

2,     (i.     39     (Avon   (Warwickshire)  Cory  v.  Bristow,   2  App.  Cas.  262, 

navigation) ;  24  Geo.  2,  o.  19  (Nar  and  cases  ante,  Cliap.  II.  p.  80. 
navigation);  21   Jao.    1,   o.   3;  24  ^  River  Zee  Conservancy  y.  Biitton, 

Geo.    2,    c.    28;   15   Geo.    3,    c.    4  12Ch.  D.  383;  Badger  Y.Torhshire 

(Upper   Thames    navigation);    23  iJaiZway,  6  Jur.,  N.  S.  409;  ifoMis  v. 

Geo.   3,  c.  48  (Trent  navigation) ;  Goldfinch,  1  B.  &  C.  206 ;  see  also 

2  &  3  Vict.  o.  61  (Shannon  naviga-  B.Y.Aire  and  Calder,  9  B.  &  0.  820  ; 

tion) ;  31  &  32  Vict.  c.  cliv.  (Lee  M.  v.  Mersey  and  Iruell,  9  B.  &  C. 

navigation).      The  only  diEEerence  95;  S.  v.  Thomas,  9  B.  &  0.  114; 

between  rivers  of  -which  the  navi-  Chelsea    Water    Co.    v.    Bowley,   17 

gation    is     restored,     and     those  Q.   B.    358 ;  Hoe  d.   The  Queen   v. 

which  are  made  navigable  for  the  Archbishop  of  York,  14   Q.  B.  81  ; 

first   time,    is,   that  in  the  latter  Doe  d.  Patrick  v.  Beaufort,  6  Ex. 

the   rights    of    the    conservators,  498  ;  Somerset  Canal  v.  Sarcourt,  2 

as  against  the  public  are  greater,  De  G.  &  J.  696  ;  Robinson  v.  War- 

owing  to  the  fact  that  none  of  the  wick,  2   Bing.    N.    C.   488  ;   Har- 

rights   subsisting    in   a   navigable  brough  v.  Shacllow,  7  M.  &  W.  37; 

Tivei' can  attach  thereto  {Sargreavcs  Dimes  v.  Grand  Junction    Canal,  3 

V.  Diddams,  L.  R.,  10  Q.  B.  582;  H.  L.  794;  Sintpsony.  Staffordshire 

Miisset  V.  Burch,  35  L.  T.,  N.  S.  ITater  Co.,  4  De  G.  &  J.  679. 
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gation  is  constructed,  the  land  used  for  the  works  has  been 
held  to  vest  in  the  navigation  company  without  any  con- 
veyance.^ 

Where  an  Act  for  making  the  river  Tone  navigable 
named  thirty  persons  and  their  successors  as  conservators, 
and  provided  that  lands  taken  were  to  vest  in  them,  and 
their  successors,  and  that  land  might  be  conveyed  to  them 
and  their  successors,  &c. : — Held,  that  as  it  was  the  manifest 
intention  that  the  conservators  should  take  land  by  suc- 
cession, and  not  by  inheritance,  although  they  were  not 
created  a  corporation  by  express  words,  they  were  so  by 
implication,  and  might  sue  in  their  corporate  name  for 
injury  done  to  their  real  property.^ 
Conservators  There  appears  to  be  no  liability  at  common  law  on  the 
damage  '^  "^  Owner  of  the  bed  of  a  navigable  river  to  keep  the  channel 
caused  to  ad-  clear  of  natural  obstructions,  such  as  the  silting  up  of  the 
in  ttelibseiice  channel,  or  the  growth  of  weeds.'  It  has,  moreover,  been 
of  negligence,  j^g^^j  j^-j^g^^  where  the  navigation  of  a  river  is  vested  in  a 
body  of  conservators  for  the  purposes  of  navigation  only, 
no  action  will  lie  against  them  for  damage  done  by  over- 
flow of  the  river  caused  by  natural  obstructions  in  it, 
although  tolls  are  taken  for  the  use  of  the  navigation. 
The  only  duties  cast  on  them  are  to  protect  the  navi- 
gation, and  they  are  not  charged  with  any  liability  in 
respect  of  matters  not  essential  to  the  improvement  of  the 
navigation.  Thus,  in  The  Parrett  Navigation  Co.  v. 
Rohins,'^  a  navigation  company  was  held  not  liable  to  the 
Court  of  Sewers  for  not  cutting  weeds  in  the  river,  which 
were  beneficial  to  the  navigation,  though  injurious  to  the 
adjoining  landowners — -although  they  took  toUs  for  the 
navigation.  So  in  JSodgson  v.  Mayor  of  Yorh^  where  the 
plaintiffs  were  authorized  to  abandon  a  river  navigation, 
and  did  so,  making  alterations  authorized  by  the  Act,  the 

1  Bruce  v.  Willis,  11  A.  &  E.  463 ;  ^  iffodgson  v.  Mayor  of  Yori,  28 

see   also  £.  v.  Mersey  and  Irwell,  L.  T.,  N.  S.  836  ;  Bridc/e's  case,  13 

9  B.  &  C.  95  ;  E.  v.  Thomas,  9  B.  Eep.    33  ;    see   also   Forbes  v.   Lee 

&  C.  114.  Conservancy,  4  Ex.  D.  116. 

-  Conservators    of    the    Tone    v.  *  10  SI.  &  W.  593. 

Somerset,  10  B.  &  0.  349.  »  28  L.  T.,  N".  S.  836. 
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effect  of  which  was  that  if  the  channel  remained  in  the 
state  they  left  it  in,  due  provision  was  made  for  the  escape 
of  the  water — hut  they  took  no  measures  to  prevent  the 
channel  from  silting  up, — it  was  held  that  they  were  not 
responsihle  for  damage  caused  by  the  silting  up  of  the 
channel  or  growth  of  weeds  causing  damage  to  adjoining 
proprietors. 

In  Cracknell  v.  Mayor  and  Corporation  of  Thetford,^  the 
defendants  were  empowered  by  a  private  Act  of  Parlia- 
ment to  render  navigable  the  river  Brandon,  and  to  take 
tolls  for  the  purpose  of  repaying  the  necessary  expense ; 
and  in  the  exercise  of  their  power  under  the  Act  they 
erected  staunches  in  the  river,  the  result  of  which,  combined 
with  the  natural  growth  of  the  weeds  in  the  river,  and  the 
accumulation  of  silt  against  the  staunches,  was  that  the 
river  overflowed  its  banks  and  damaged  the  plaintiff's 
land.  It  was  held  that  there  was  no  obligation  on  the 
defendants  to  cut  the  weeds  or  dredge  the  silt  unless  it 
was  necessary  to  do  so  for  the  benefit  of  the  navigation ; 
and  that  the  plaintiff's  remedy,  if  any,  was  not  by  action 
against  them  for  not  doing  so,  but  by  applying  for  com- 
pensation under  the  Act. 

In  support  of  the  plaintiff  the  cases  of  Whitehouse  v. 
Felloices,^  Mersey  Dock  Trustees  v.  Cfibbs,^  and  Bagnal  v. 
London  and  North  Western  Railway,'^  were  cited  as  well  as 
Fletcher  v.  Rylands^  and  Groucott  v.  Williams.^  The 
Court,  however,  held,  that  none  of  these  cases  applied; 
Brett,  J.,  saying,  "  I  think  this  case  is  clearly  within  the 
"  authority  of  Parrett  Navigation  v.  Robins,^  and  distin- 
"  guishable  from  those  in  which  it  has  been  held  that,  if  a 
"  man  elects  to  do  an  act  on  his  own  land,  he  must  take 
"  care  that  he  does  it  so  as  not  to  cause  damage  to  his 

1  L.  R,  4  C.  P.  629.     See  re-  "  L.  E.,  1  H.  L.  93. 

marks    on    this    case     by    Lord  i  7  H.  &  N.  423  ;  31  L.  J.,  Ex. 

Hatherley  in  Geddis  v.  Bann  Mescr-  480. 

voir,  3  App.  Cas.  430,  ante,  Ch.  V.  «  L.  B.,  1  Ex.  265. 

p.  267.  «  4  B.  &S.  149;   32L.  J.,Q.  B. 

^  IOC.  B.,N.  S.  765;  30  L.  J.,  237. 

0.  P.  305.  '  10  M.  &  W.  593. 
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Conservators 
not  bound  at 
common  law 
to  keep  the 
navigation 
in  proper 
repair, 

but  so  long  as 
they  keep  it 
open  and  take 
tolls,  they 
are  bound  to 
use  reason- 
able care. 

Farnaiy  v. 

Lancaster 

Canal. 


"  neighbours.  Here  the  defendants  are  not  owners  of  the 
"  land,  and  they  have  only  done  acts  which  they  were 
"  authorised  to  do.  I  think,  therefore,  the  plaintifE's  only 
"  remedy,  if  any,  is  for  compensation  under  the  Act." 
"  In  order  to  enable  the  plaintiff  to  maintain  this  action," 
said  Bovill,  0.  J.,  "there  must  be  shown  some  duty  or 
"  obligation  on  the  defendants  which  they  have  omitted 
"  or  neglected,  or  in  the  performance  of  which  they  mis- 
"  conducted  themselves  or  acted  negligently ;  and  that  by 
"  reason  of  their  negligence  damage  has  accrued  to  the 
"  plaintiff.  It  seems  to  me  that  no  such  conduct  on  the 
"  part  of  the  defendants  has  been  made  out."^ 

It  would  seem,  also,  that  at  common  law,  independent 
of  statute,  neither  the  owners  of  a  navigation  or  board  of 
conservators  are  bound  to  keep  the  navigation  open  or  in 
a  proper  state  of  repair,  but  that  so  long  as  they  choose  to 
keep  it  open  and  take  tolls  for  its  use,  even  where  such 
tolls  are  not  for  their  own  profit,  but  solely  for  the  main- 
tenance of  the  navigation,  they  are  under  an  obligation  to 
take  reasonable  care  that  persons  using  it  are  exposed 
to  no  undue  danger.^  Thus,  in  Parnahy  v.  Lancaster  Canal} 
the  Court  of  Exchequer  Chamber  held,  affirming  the  Court 
of  Queen's  Bench,  that  a  canal  company  were  liable  at 
common  law  for  damage  caused  by  a  sunken  boat  which 
they  had  failed  to  weigh  up  or  mark  by  light  or  signal, 


1  Under  the  river  Weaver  Navi- 
gation Acts,  persons  who  sustain 
damage  by  reason  of  the  naviga- 
tion are  entitled  to  compensation. 
In  Meg.  v.  Delamere  (13  W.  R.  757), 
the  defendants  had  under  their 
control  a  lock,  weir  and  clows, 
through  which,  when  raised,  the 
water  could  be  let  off.  During  a 
flood  they  kept  down  the  clows, 
and  by  so  penning  back  the  water 
caused  the  premises  of  plaintiff  to 
be  damaged,  and  the  plaintiff  was 
held  entitled  to  compensation ;  for 
although  it  was  not  shown  that 
his  premises  would  not  have  been 
flooded  in  the  same  way  if  the 
rivor  had  never  been  altered,  still 


the  proximate  cause  of  the  damage, 
viz.,  the  penning  back,  being  a 
thing  done  on  account  of  the 
navigation — the  trustees  were  as 
much  liable  as  if  it  had  been  a 
breach  of  duty,  and  it  was  no  excuse 
that  it  was  done  skilfully,  and  that 
unless  it  had  been  done,  other 
lands  would  have  been  damaged. 

^  Farnaiy  v.  Lancaster  Canal,  11 
A.  &E.  223  ;  saeante,  Oh.  V. p. 299; 
Mersey  Locks  v.  Giiis,  L.  R.,  I  H. 
L.  93 ;  Winch  v.  Conservators  of 
Thames,  L.  E.,9  C.  P.  378;  L.  E., 
7  C.  P.  458 ;  see  also  Brownloio  v. 
Metropolitan  Board  of  Works,  13 
C.  B.,  N.  S.  768. 

=  11  A.  &  E.  223. 
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independent  of  any  statutory  clause  enabling  them  so  to 
weigh  up  sunken  boats — on  the  principle  that  the  owners 
of  a  canal  taking  toll  for  the  navigation  are  bound  to  take 
reasonable  care  in  making  the  navigation  secure. 

In  Mersey  Bocks  v.  Gibhs,^  the  House  of  Lords  held  Mersey  jDocks 
that  this  principle  applied  to  a  private  person  or  company 
taking  tolls  for  the  use  of  statutory  works,  even  where 
such  tolls  were  not  applicable  to  the  use  of  the  iadividual 
or  company,  but  were  to  be  devoted  to  the  maintenance  of 
the  works;  and  that  the  Mersey  Docks  Company  were 
responsible  for  damage  caused  to  a  ship  which,  on  entering 
the  dock,  struck  on  a  mud  bank  which  the  defendants 
neglected  to  remove.  Their  lordships  held  further,  that  if 
knowledge  of  the  existence  of  a  cause  of  mischief  make 
persons  responsible  for  an  injury,  they  wiU  be  equally 
responsible  where,  by  their  culpable  negligence,  its  exist- 
ence is  not  known  to  them. 

In  the  case  of  Winch  v.  The  Consermtors  of  the  Thames,^  Winch  v.  The 

,.  ^  iiiii  i-j-_a!j!        1  _fj_i        Conservators  of 

an  action  was  brought  by  the  plamtifl:  tor  damages  lor  the  ^/(^  Thames. 
loss  of  some  horses  which  were  drowned  while  towing  a 
barge  on  the  river  Thames  above  high  water  mark,  in  con- 
sequence of  a  part  of  the  towing  path  being  out  of  repair. 
The  defendants,  the  Conservators  of  the  Thames,  were  a 
corporate  body  in  whom  were  vested  by  The  Thames  Navi- 
gation Act,  1866  (29  (^  30  Vict.  c.  89),  certain  powers  for 
the  preservation  and  improvement  of  the  stream.  It 
appeared  from  earlier  statutes  that  there  were  originally 
towing  paths  on  the  river  banks,  the  owners  of  which  took 
tolls  for  the  right  of  passing  along  them,  and  that  the  de- 
fendants had  acquired  powers  of  supervising  and  controlling 
the  towing  paths  and  regulating  the  toUs.  They  subse- 
quently acquired  powers  to  purchase  and  take  lands  com- 
pulsorily,  and  to  execute  works  for  the  purposes  of  the 
navigation,  and  to  take  tolls  for  the  use  of  the  towing 
paths  p\irchased  or  hired  by  them,  and  to   apply  their 

'  L.  E.,  1  H.  L.  93.  2  L.  r.^  9  0.  p.  373 ;  L.  E.,  7 

C.  P.  456. 
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funds  to  the  repair  of  the  works  vested  in  or  acquired  or 
constructed  by  them  under  their  various  Acts.  The  de- 
fendants had,  in  pursuance  of  the  above  powers,  made  a 
parol  arrangement  with  the  owner  of  the  soil  of  the  towing 
path,  at  the  place  in  question,  for  the  use  of  such  towing 
path  at  a  yearly  rent.  Some  parts  of  the  towing  path  along 
the  river  had  been  specially  constructed  by  and  belonged 
to  the  defendants,  and  the  use  of  the  whole  of  the  remain- 
der had  been  acquired  by  them.  They  took  an  aggregate 
toll  for  the  use  of  the  whole  of  the  navigation  and  towing 
path  at  Teddington  Lock.  The  Court  of  Exchequer 
Chamber  held,  affirming  the  decision  of  the  Court  of  Com- 
mon Pleas,  that  the  defendants  were  liable. 

The  judgment  of  the  Court,  read  by  Bramwell,  B., 
is  as  follows': — "The  defendants'  rule  in  this  case 
"  was  to  enter  a  verdict  for  them  on  the  ground  'that 
"  'there  was  no  evidence  that  they  were  bound  to  re- 
"  'pair  the  spot  where  the  accident  happened.'  If  this 
"  were  the  question  in  the  case,  it  might  be  difficult  to 
"  answer  it  adversely  to  the  defendants — and  say  that 
"  they  were  bound  to  repair  the  spot  in  question.  For 
"  undoubtedly  when  the  towing  paths  were  in  the  hands 
"  of,  and  the  tolls  were  taken  by  private  owners,  there  was 
"  no  such  obligation,  and  none  is  imposed  by  the  statutes 
"  in  express  terms  on  the  defendants  ;  and  it  may  be,  that 
"  if  the  defendants,  as  a  matter  of  judicious  use  of  their 
"  funds,  might  think  it  inexpedient  to  be  at  what  might 
"  be  the  enormous  and  unprofitable  expense  of  repairing 
"  long  extents  of  towing  paths  where  there  was  scarcely 
"  any  traffic,  there  is  no  power  of  compelling  them,  or 
"  they  would  not  be  compelled  to  such  enormous  outlay. 
"  We  do  not  go  further  into  this  question,  as  we  think  it 
"  is  not  the  question ;  but  we  refer  to  the  judgment  in 
"  Mersey  Bocks  v.  Gibbs?    But  we  think  it  is  enough  to 


'  L.  R.,  9  0.  P.  p.  387 ;  see  also 
the  iudgment  of  the  Court  below, 
L.   E,.,   7  C.  P.  p.  462,  where  the 


statutes  and  oases  are  discussed  at 
length. 

'  L.  E.,  1  H.  L.  93. 
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support  this  verdict,  if  the  defendants  were,  so  long 
as  they  kept  the  towing  path  open  and  took  tolls  for  its 
use,  under  an  obligation  to  those  whom  they  invited  to 
use  it,  to  take  reasonable  care  to  see  that  the  towing 
path  was  in  such  a  state  as  not  to  expose  those  using  it 
to  undue  danger.  If  the  dangerous  state  of  the  path  at 
the  spot  had  been  latent,  so  that  the  defendants,  though 
using  reasonable  care,  remained  ignorant  of  it,  or  if, 
having  found  it  out,  they  had  warned  the  plaintiffs  of 
it,  they  would  not  have  neglected  this  duty ;  but,  as  it 
is,  if  such  were  the  duty  of  the  defendants,  the  finding 
of  the  jury  (which  we  must  here  take  to  be  correct) 
is,  that  they  have  neglected  it.  We  agree  with  the 
Court  below  in  thinking  that  since  the  case  of  Mersey 
Docks  V.  Gihbs,^  we  must  hold  the  funds  of  this  corpora- 
tion (although  established  for  public  purposes)  liable  to 
make  good  the  damages  sustained  by  a  private  person 
from  any  breach  of  duty  on  their  part,^  and  that  there 
is  nothing  in  these  statutes  to  exempt  this  corporation 
from  the  duties  which  the  common  law  would  cast  upon 
a  private  person  or  trading  corporation  who  maintained 
a  similar  towing  path  along  a  public  navigation,  and 
levied  tolls  for  its  use.  And  we  think  that  Parnabjj  v. 
Lancaster  Canal  Co.  and  ilersey  Docks  v.  Gibbs  establish 
that  such  a  duty  is  by  common  law  cast  upon  those  who 
invite  persons  to  use  a  towing  path  like  this,  and  receive 
pay  for  the  use  of  it.  It  was  argued  that  these  cases 
were  not  applicable,  because  the  part  of  the  towing  path 
where  the  accident  happened  was  on  the  natural  soil, 
only  worn  into  a  track  made  by  the  horses'  feet  leading 
from  a  bridge  over  one  ditch  to  a  bridge  over  another ; 
and  it  was  argued  that  the  common  law  only  imposed 
this  duty  on  those  who  maintained  artificial  works,  such 

'  L.  R.,  1  H.  L.  93.  V.  miliams,  3  H.  &  N.  308;  While- 

'  As  to  this,  see  also  Itchin  v.  house  v.  Fellows,   10   C.   B.,  N.   S. 

Southampton,  6 'El.  kTi.  ZOl;  Ward  765;     Brownlow    v.     Metropolitan 

V.  Lee,  7  E.  &  B.  426;   Clothier  v.  Board,  16  C.B.,N.  S.  546;  130. B., 

Webster,  12  C.  B.,N.  S.  790;  Rack  N.  S.  768. 
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OF    NAVIGATION,    AND   THEEEtN    OF    CONSERVANCY. 

"  as  canals,  or  docks,  or  bridges.  We  wish  to  guard 
"  against  being  supposed  to  decide  that  in  every  case 
"  where  a  licence  is  given  for  money  to  go  over  land  in  its 
"  natural  state,  this  obligation  results.  Much  may  depend 
"  on  the  circumstances  of  each  case.  But  we  think  that  ia 
"  this  case,  where  persons  pay  one  toll  for  the  use  of  one 
"  entire  towing  path,  parts  of  which  are  artificial  and 
"  parts  not,  there  can  be  no  distinction  made  as  to  the 
"  duty  of  those  who  maintain  the  parts  to  take  reasonable 
"  care  of  the  artificial  and  the  natural  parts,  or  at  least 
"  to  warn  those  who  are  there  of  defects  in  them.  The 
"  defendants  can  in  future,  if  they  think  fit,  announce  to 
"  those  who  pay  the  tolls  that  they  must  take  the  paths 
"  as  they  find  them.  If  this  is  done,  there  could  be  no 
"  liability  for  a  defective  state  of  repair,  even  though 
"  wilful.  Whether  if  they  gave  such  notice,  and  left  the 
"  banks  unrepaired,  they  could  be  compelled  to  repair 
"  them,  is  a  question  that  could  then  be  directly  raised 
"  and  decided." 

In  a  subsequent  case,'  it  has  been  held  by  Pollock,  B., 
that  where  the  defendants,  an  unpaid  body  of  trustees  for 
the  river  Lee,  were  expressly  forbidden  to  take  any  tolls 
for  such  part  of  their  navigation  as  lay  between  Bow 
Creek  and  Old  Ford  Lock, — this  part  being  an  ancient  na- 
vigable river, — no  duty  was  imposed  upon  them  to  remove 
obstructions  in  that  part  of  the  navigation ;  and  that, 
consequently,  the  plaintiff,  owner- of  a  barge  which  was 
injured  by  striking  on  some  submerged  piles  there,  could 
not  recover  damages,  although  the  jury  found  that  the 
piles  were  dangerous,  and  that  the  defendants  ought  to 
have  been  aware  of  the  danger,  and  had  neglected  their 
duty. 

The  third  class  of  statutes,  those  relating  to  canals,  are 

nearly  identical  as  far  as  the  preservation  of  navigation, 

and  compensation  to  persons  injured  by  their  works,  are 

concerned,  but  the  undertakers  are  bound,  in  most  cases, 

1  Fories  v.  Lee  Conservancy,  4  Ex.  D.  116. 
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to  construct  the  canal  in  accordance  with  plans  approved 
by  and  deposited  with  the  Admiralty,  the  Board  of  Trade, 
or  some  other  competent  authority,  and  the  public  being 
only  entitled  to  navigate  its  waters  on  payment  of  tolls, 
the  regulations  on  the  latter  head  are  more  stringent  and 
detailed.^ 

The  duties  of  the  owners  of  canals,  which  are  in  general 
artificial  erections,  or  excavations  on  the  land  of  others, 
will  be  necessarily  larger  than  those  of  river  conservators 
as  to  liability  for  the  escape  of  water.  This  subject, 
however,  has  been  fully  treated  of  in  another  chapter.^ 

It  is  hardly  necessary  to  say,  that  it  would  be  impossible 
to  state  at  length  the  provisions  of  the  numerous  River 
Conservancy  Acts '  now  in  force,  and  on  which  the  rights 


1  See  43  Geo.  III.  c.  102  (Cale- 
donian Canal) ;  33  Geo.  III.  o.  80 
(Grand  Junction  Canal)  ;  32  Geo. 
III.  0.  102  (Canal  from  Pont 
Newydd  to  the  IJsk) . 

2  Ante,  Ch.  V. 

'  A  consideration  of  the  follow- 
ing extracts  from  a  few  of  the  Acts 
relating  to  conservancy,  will  serve 
to  indicate  the  general  nature  of 
their  provisions. 

I.  Bivers  (made  navigable) . 
16  i-  17  Car.  II.  c.  12. 

' '  An  Act  for  making  the  river 
"  of  Avon  navigable  from  Christ- 
"  church  in  the  city  of  New 
"  Sarum." 

Commissioners  to  be  appointed 
for  making  the  river  navigable. 
Satisfaction  to  parties  endamaged 
iu  any  of  their  lands.  Commis- 
sioners empowered  to  compound 
with  persons  so  danmiiied.  The 
powers  of  the  said  commissioners 
defined.  How  commissioners  dy- 
ing or  renouncing  may  be  sup- 
phed.  The  powers  to  make  orders 
and  constitutions,  and  to  impose 
penalties  on  the  breakers.  Per- 
sons grieved  may  apply  to  the 
justices  of  assize.  The  undertakers 
to  have  the  taxes  upon  carts,  car- 
riages, &c.     Penalties,  and  how  to 


recover  the  same.  Drawing  and 
haling  of  barges,  &o.  upon  the 
banks  provided  for.  No  wharf  to 
be  within  New  Sarum.  The  river, 
havens,  &c.  to  be  under  the  sur- 
vey of  the  undertakers  and  com- 
missioners .  Persons  sued  for  action 
upon  this  Act  may  plead  the  gene- 
ral issue. 

Among  the  private  Acts  of  the 
same  year  are:  —  "An  Act  to 
"  enable  Henry  Lord  Lough - 
"  borough  to  make  the  river  and 
"  sewer  navigable  from  or  near 
"  Brhtoive  Causey,  in  the  county 
"  of  Surrey,  to  the  river  Thames; " 
' '  An  Act  for  making  the  river  of 
"  Medway  navigable  in  the  coun- 
"  ties  of  Kent  and  Sussex  ;  "  "  An 
"  Act  for  making  divers  rivers 
' '  navigable  or  otherwise  passable 
"  for    boats,    barges,    and    other 


31  Geo.  III.  c.  66,  is  "An  Act 

■  to  enable  the  Earl  of  Egremont 
'  to  make  and  maintain  the  river 
•  Kother  navigable  from  the  town 

■  of  Midhurst,  in  a  certain  meadow 

■  called  the  Railed  Pieces  or  Stop- 
'  ham  meadow  in  the  parish  of 
'  Stopham,  and  a  navigable  cut 
'  from  the  said  river  to  the  river 
'  tJsk,  at  or  near  Stopham  bridge, 

■  in  the  county  of  Essex,  and  for 
'  other  purposes." 
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II.  Rivers  (navigation  unproved). 
23  Geo.  3,  c.  48. 

An  Act  for  improving  the  navi- 
gation of  the  river  Trent  from  a 
place  called  Wilden  Hay,  in  the 
counties  of  Derby  and  Leicester  or 
one  of  them,  to  Gainsborough,  in 
the  county  of  Lincoln ;  and  for 
empowering  persons  navigating 
Vessels  thereon  to  hale  the  same 
with  horses. 

Recites  10  &  11  Wai.  III.  c.  20 
(An  Act  for  making  and  keeping 
the  river  Trent,  in  the  counties  of 
Leicester,  Derby  and  Stafford, 
navigable),  that  the  navigation 
would  be  expedited  if  power  were 
given  to  "hale  with  horses  boats, 
"  barges,  keels,  and  other  vessels 
' '  navigated  upon  the  said  river, ' ' 
which  now  are  haled  on  by  men  ; 
and  that  several  persons,  herein- 
after particularly  named,  are  de- 
sirous of  making  and  maintaining 
the  navigation  at  their  own  costs. 

It  therefore  appoints  and  in- 
corporates the  undertakers,  and 
describes  the  manner  in  which  the 
navigation  shall  be  made. 

No  weirs  or  dams  to  be  made 
across  or  in  the  river,  so  as  to  pre- 
judice fisheries,  or  obstruct  the 
passages  of  salmon  or  other  fish. 
Conununications  between  the  river 
Trent  and  other  navigations  to  be 
preserved.  Lands  may  be  entered 
to  take  surveys.  Commissioners 
may  lower  fords  to  24  inches 
if  necessary,  and  ferry  boats  are  to 
be  provided  at  the  fords.  Haling 
paths  to  be  made  pursuant  to  the 
plans.  Bodies  politic  empowered 
to  sell  lands.  Conveyances  to  be  en- 
rolled, and  true  copies  to  be  allowed 
to'  be  evidence.  Provisions  are 
made  for  the  raising  of  money, 
allotment  of  shares,  and  levying  of 
tolls,  from  which  materials  for 
roads  and  manure  for  land  are  to 
be  free,  as  are  pleasure  boats. 
Tolls  may  be  lessened,  and  may  be 
free  from  taxes.  River  not  to  be 
under  commissioners  of  sewers. 
Persons  haling,  &c.  committing  any 
trespass  to  be  subject  to  penal- 
ties. 


2  #  3  Viet.  c.  61. 

"  An  Act  for  the  improvement 
"  of  the  navigation  of  the  river 
"  Shannon  "(1839). 

Sect.  1  recites  5  &  6  Will.  IV.  c. 
67,  whereby  it  was  enacted,  that 
commissioners  should  be  appointed 
by  her  Majesty's  Treasury  for  the 
purpose  of  ascertaining  the  works 
necessary  for  the  improvement  of 
the  said  navigation,  and  for  mak- 
ing an  estimate  of  the  expense 
thereof  ;  and  enacts,  the  works  de- 
scribed in  the  plans  and  reports  of 
the  commissioners  shall  be  car- 
ried into  effect. 

Commissioners  may  make  con- 
tracts for  works  (sect.  16) ;  and 
are  to  lay  their  accounts  before 
Parhament  (sect.  18).  Wiere  they 
have  doubts  as  to  the  legality  of 
miUs,  &o.,  they  may  apply  to  Court 
of  Chancery  or  Exchequer  to  direct 
proceedings  to  ascertain  legality 
(sect.  21),  and  may  abate  nuisances, 
such  as  mills,  miUdams,  weirs,  &c. 
By  sect.  37,  the  care  and  con- 
servancy of  the  river,  and  of  such 
rivers  as  flow  into  it,  is  vested  in 
the  commissioners.  No  weirs  or 
other  obstructions  shall  be  placed 
in  the  navigation  without  their 
consent  (sect.  38) ;  and  they  shall 
cause  the  limits  of  the  river  to  be 
defined  (sect.  39) ;  and  surveys  and 
maps  of  the  mills  and  all  weirs 
and  dams  thereon,  to  be  made 
(sect.  4  0) .  They  may  erect  beacons 
and  lighthouses  (sect.  41).  By  sect. 
42  it  is  enacted,  ' '  That  the  com- 
"  missioners  for  the  execution  of 
"  this  Act  shall  have  full  power  to 
"  widen  or  deepen,  cleanse,  clear 
' '  or  scour,  open  or  straighten,  and 
' '  to  remove  all  obstructions  in  the 
"  opinion  of  the  said  commissioners 
"  injurious  to  the  navigation 
"  thereof  respectively,  from  the 
"  said  river  Shannon,  or  any  of  the 
"  canals  or  rivers  aforesaid,  by  any 
"  ways  or  means  which  to  them 
"  shall  seem  expedient;  and  to 
"  make  or  erect  in  or  on  the  said 
"  river,  or  in  or  on  any  of  the 
"  rivers  aforesaid,  or  upon  the 
"  lands  adjoining  or  contiguous  to 
"  the  same,  or  any  of  them,  such 
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"  and  so  many  weirs,  dams  or  en- 
"  gines,  lauding  places,  or  other 
"  matters  or  things  for  the  purpose 
"  of  improving  the  navigation  of 
"  the  said  river,  or  any  of  the 
' '  rivers  aforesaid,  &e. "  They  may 
sell  or  demise  lands,  Tnill  sites,  &c. 
(sect.  44) ;  take  tolls,  &c.  (sects.  45, 
47) ;  and  fix  rates  of  wharfage  and 
quays  (sect.  48).  They  may  make 
bye-laws  (sect.  56),  copies  of  which 
are  to  he  evidence. 

[37  «•  38  Vict.  c.  60  (1874),  in 
some  respects  amends  this  Act,  and 
is  incorporated  with  it.  By  sect. 
1,  the  Acts  of  1835,  1839,  1846 
and  1874,  may  be  cited  as  the 
Shannon  Acts,  1835  to  1874.] 

13  ^-  14  Vict.  c.  Ixiii. 

"  The  Tyne  Improvement  Act, 
1850." 

Sect.  34.  "The  commissioners 
"  from  time  to  time,  if  and  when 
"  they  deem  it  necessary  or  ex- 
"  pedient,  may  build,  purchase, 
"  hire,  and  employ  such  vessels  to 
"  be  worked  by  steam  or  other- 
"  wise,  at  their  discretion,  for 
"  dredging,  scouring,  cleansing 
"  and  deepening  the  bed  of  the 
"  river  a.s  far  as  they  lawfully 
"  can  or  may,  and  such  other  ves- 
"  sels  and  machinery  to  be  used 
"  for  any  other  of  the  purposes  of 
' '  this  Act  as  they  think  fit,  and  may 
"  use   such  vessels   accordingly." 

Sect.  35.  They  are  to  cause 
maps  of  the  port,  showing  shoals, 
banks,  levels  of  high  and  low  water, 
quays,  wharfs,  to  be  made  and  de- 
posited in  their  oifice,  and  open  to 
inspection. 

31  ^-  32  Viet.  V.  cliv. 
"Lee  Conservancy  Act,  1868." 
Recites  that  a  large  proportion 
of  the  water  supplied  to  the  metro- 
polis is  drawn  from  the  Lee,  and 
the  Lee  is  extensively  used  for 
purposes  of  navigation,  and  for 
these  and  other  reasons  the  preser- 
vation of  the  purity  of  the  water 
of  the  Lee  and  its  tributaries,  and 
the  improvement  of  the  stream, 
bed,  and  banks  thereof,  and  the 
maintenance  and  improvement  of 


the  cuts,  locks,  and  other  naviga- 
tion works  on  the  Lee,  are  objects 
of  great  pubUc  and  local  import- 
ance ;  that  there  is  not  any  exist- 
ing authority  with  sufficient 
powers  for  effeeting  such  preser- 
vation, maintenance,  and  improve- 
ment in  all  respects,  and  it  is 
expedient  that  a  new  body  of  con- 
servators, with  adequate  powers, 
be  constituted  for  that  purpose, 
and  that  under  the  Lee  Naviga- 
tion Improvement  Act,  1850  (13  & 
14  Vict.  c.  oix,  an  Act  to  alter 
and  amend  the  Acts  relating  to 
the  navigation  of  the  river  Lee  in 
the  counties  of  Hertford,  Essex, 
and  Middlesex ;  and  to  enable  the 
trustees  further  to  improve  the 
navigation,  and  to  dispose  of  the 
surplus  water,  and  for  other  pur- 
poses), and  the  Acts  therein  re- 
cited, the  management  of  the  Lee, 
from  the  town  of  Hertford  down- 
wards (being  so  much  thereof  as  is 
navigable),  is  intrusted  to  the 
body  styled  the  Trustees  of  the 
Kiver  Lee ;  that  it  is  expedient 
that  the  duties  and  powers  of  the 
trustees  be  transferred  to  the  new 
body  of  conservators  to  be  consti- 
tuted, the  trustees  being  formed 
into  a  constituency,  and  being 
represented  in  the  new  body  by 
members  thereof  elected  by  them 
as  in  this  Act  provided ;  and  that 
the  new  body  should  comprise 
representatives  of  the  New  Kiver 
Company  and  the  East  London 
Waterworks  Company  (both  which 
companies  draw  water  for  the 
metropoKs  from  the  Lee),  and 
representatives  of  traders  inter- 
ested in  the  Lee,  and  of  local  and 
public  authorities. 

Sect.  3  describes  the  Lee  and  its 
tributaries  ;  and  sect.  4  sets  limits 
to  the  conservancy  of  the  Lee  and 
the  Thames ;  while  sect.  5  incor- 
porates the  Lee  Conservancy 
Board.  Provisions  are  made  for 
the  preservation  of  the  flow  and 
purity  of  the  river  Lee  (sect.  89), 
and  for  the  prohibition  of  putting 
new  sewage  into  it  or  its  tributaries 
(sect.  91),  and  also  for  the  discon- 
tinuance of  existing  sewerage 
works  (sect.  92). 
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III.  Canals. 

33  Geo.  3,  c.  80  (Grand  Junction 
Canal). 

"  An  Act  for  making  and  main- 
"  taining  a  navigable  canal,  from 
"  the  Oxford  Canal  navigation  at 
"  Braunston,  in  the  county  of 
"  Northampton,  to  join  the  river 
' '  Thames  at  or  near  Brentford,  ia 
'_'  the  county  of  Middlesex  ;  and 
' '  also  certain  collateral  cuts  from 
"  the  said  intended  caual." 

Kecites  the  practioahiKty  and 
expediency  of  making  the  canal, 
and  names  the  proprietors,  and 
empowers  them  to  carry  out  the 
work,  which  is  to  be  styled  The 
Grand  Junction  Canal.  The 
grounds  to  be  taken  for  canal  and 
collateral  cuts,  and  for  the  towing 
paths  thereto,  and  the  ditches  and 
fences  to  separate  such  towing 
paths  from  the  adjoirung  lands, 
not  to  exceed  twenty  yards  in 
breadth,  except  in  such  places 
where  any  docks,  basins,  reser- 
voirs, or  pens  of  water  shall  be 
made,  &c.,  &c.  Line  of  canal. to 
be  g-uided  by  plans  and  books  of 
reference,  and  no  deviation  of 
more  than  100  yards  from  such 
plans  and  books  of  reference,  &c. 
to  be  made  without  the  consent  of 
the  land  owners.  Bodies  politic 
empowered  to  sell  and  convey 
lands.  Contracts  and  sales  to  be 
made  at  the  expense  of  the  com- 
pany. Persons  qualified,  as  re- 
quired by  the  Act,  appointed  com- 
missioners for  settling  and  adjust- 
ing all  questions  and  differences 
which  may  arise  between  the  com- 
pany of  proprietors  and  the  several 
persons  interested  in  lands,  tene- 
ments, mills,  mines,  waters,  or 
premises  which  may  be  taken, 
used,  affected,  or  prejudiced  by 
the  execution  of  the  powers  hereby 
granted.  Powers  of  commission- 
ers defined.  They  are  to  settle 
proportion  of  money  to  be  paid  to 
persona  interested.  Millers  not 
unnecessarily  to  draw  down  the 
water  of  their  mill  streams,  to  the 
prejudice  of  the  navigation.  If 
the  company  deepen  any  stream, 


they  shaU  make  good  the  damage 
to  occupiers  of  mills  thereon. 
Company  to  divert  the  water  from 
mill  streams  for  rebuilding  and 
repairing  any  mill.  Provisions  for 
the  apportionment  of  shares  and 
the  levying  of  rates  of  tonnage, 
power  being  given  to  alter  rates, 
and  exemptions  from  payment 
thereof  being  made  ia  certain 
eases.  Company  may  lease  rates. 
Places  to  be  made  for  boats  to  turn 
or  to  lie  in,  or  for  other  boats  to 
pass  ;  and  penalties  are  laid  on 
persons  overloading  and  obstruct- 
ing the  navigation,  opening  the 
locks,  destroying  the  works,  or 
doing  other  damage  to  the  naviga- 
tion. Vessels  obstructing  the  na- 
■^igation  are  to  be  removed,  and 
vessels  sunk  to  be  weighed  up. 

The  Act  is  amended  and  ex- 
tended by  34  Geo.  III.  c.  24,  serf.  19 
of  which  provides  that  the  company 
shall  be  rated  to  all  parochial  and 
parliamentary  taxes  in  respect  of 
lands  already  purchased  or  taken, 
or  to  be  purchased  or  taken,  as 
well  as  for  warehouses  and  other 
buildings,  in  the  same  proportion 
as  other  lands  and  buildings  lying 
near  the  same  are  or  shall  be 
rated,  and  as  the  same  lands,  &c. 
would  be  rateable,  if  the  property 
of  individuals. 


43  Geo.  III.  c.  102  (Caledonian 
Canal). 

An  Act  for  grantiug  to  his 
Majesty  the  sum  of  20,000?., 
towards  defraying  the  expense  of 
making  an  inland  navigation  from 
the  Eastern  to  the  "Western  sea  by 
Inverness  and  Fort  'WiUiam,  and 
for  taking  the  necessary  steps  to 
execute  the  same. 

Commissioners  are  appointed 
(sects.  2,  3),  who  may  construct 
harbours,  docks,  basins,  &o.  tide 
locks,  piers,  jetties,  &c.  (sect.  6)  ; 
may  fix  the  line  of  navigation,  and 
contract  for  the  purchase  of  lands 
necessary  (sects.  6,  7).  Bodies 
politic  empowered  to  contract  for 
the  sale  and  conveyance  of  lands 
(sect.  8).     Commissioners  may  set 
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and  duties  of  eacli  particular  board  depend,^  and  a  fuller 
idea  of  their  nature  may  perhaps  be  gained  by  a  conside- 
ration of  the  Acts  relating  to  the  Thames,  which  may  be 
presumed  to  ofEer  the  best  example  of  a  complete  system  of 
conservancy. 

These  Acts  are — 20  8^  21  Vict.  c.  chvii  {The  Thames  Thames  Con- 
Consenancy  Act,  1857) ;  22  (^  23  Vict.  c.  cxxxiii  {The  Acts. 
Watermen's  and  Lightermen's  Amendt7ient  Act,  1859) ;  27  8f 
28  Vict.  c.  113  {The  Thames  Conservancy  Act,  1864) ;  29 
§•  30  Vict.  c.  89  {The  Thames  Navigation  Act,  1866) ;  30  Sf 
31  Vict.  c.  ci  {The  Thames  Conservancy  Act,  1867) ;  and 
33  8f  34  Vict.  c.  cxlix  {The  Thames  Navigation  Act,  1870). 

By  the  Thames  Conservancy  Act,  20  §•  21  Vict.  c.  cxii-ii 
(amended  by  27  ^  28  Vict.  c.  113),  the  right  of  the  soil 
of  the  bed  of  the  river  up  to  high  water  mark,  which  had 
been  the  subject  of  dispute  between  the  Crown  and  the 
Corporation  of  the  City  of  London,  is  vested  in  the  latter 
body.^  In  the  ease  of  Lyon  v.  Fishmongers'  Co.,^  Lord 
Chancellor  Cairns  says :  "  The  conservators  of  the  Thames, 
"  as  your  lordships  well  know,  have,  under  the  Act  of 
"  1857,  carried  over  to  them  all  the  rights  in  the  bed  and 
"  soil  of  the  river  Thames  which  belonged  to  the  Crown, 
"  or  which  were  claimed  by  the  Corporation  of  London.* 
"  They  are  made  the  guardians,  as  it  were,  of  the  naviga- 

out  and  make   contracts  for,   and  ■  As  to  the  number  of  boards, 

purchase  lands,  &o.   necessary  for  see    the     Duke     of     Eichmond's 

harbours,   &o.    (sects.  10,  12),   and  speech  in  the  House  of  Lords,  at 

may  levy  rates   and    duties   (sect.  the   first   reading    of    the    Kivers 

23),  and  may  lease  the  same.  Conservancy  Bill,  7th  March,  1879. 

[Additional  powers  were  given  -  The  conservancy  of  the  river 

to  the   commissioners   by  44   Geo.  Thames  was  vested  in  the  Mayor 

III.  c.  62,  and  other  Acts.     By  39  and  Corporation  of  London  by  17 

Geo.    III.    V.    xxvii,    the     Criuan  Kic.  II.  c.  9. 

Canal  was  authorized   to  be  con-  ^  1  App.  Cas.  662. 

strueted ;  and  by  11   i-  12  Viet.  o.  *  As  to  liability  of  Corporation 

54,  the  commissioners  of  the  Cale-  of  London  for  money  borrowed  by 

donian    Canal    are    newly    incor-  them    as    conservators,    after    the 

porated  (sects.  1,  2),  and  both  the  passing  of  20   &  21  Vict.   c.   147, 

Caledonian     and     Crinan     Canals  see  IBroioiiY.  Mayor  of  Zondon,  9  G. 

united  and  vested  in  them  (sects.  B.,  N.  S.  726  ;    7  Jur.,  N.  S.  729  : 

4  5)1  affirmed  on  appeal,   13   C.  B.,  N. 

S.  828. 
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"  tion  of  the  Thames,  and  the  protectors  of  the  bed  and 
"  soil  of  the  Thames  for  the  purposes  of  navigation. 
"  They  have  certain  powers — ^very  large  powers  for. 
"  making  bye-laws  to  protect  the  navigation ;  they  have 
"  power  to  make  piers  and  landing  places  for  the  accommo- 
"  dation  of  the  public ;  and  they  have  powers  to  authorize 
"  riparian  owners  to  make  landing  places,  and  wharves 
"  and  jetties,  and  to  put  down  mooring  chains  and 
"  moorings,  for  the  better  and  more  convenient  enjoyment 
"  of  and  access  to  their  lands."  By  sects.  36  to  47 
(amended  by  s.  31  of  27  &  28  Vict.  c.  113),  powers  are 
given  to  conservators  to  make  bye-laws  for  regulation  of 
navigation.^  The  53rd  section  of  the  Act  of  20  8f  21 
Viet.  c.  cxhii  gives  the  conservators  the  power  to  license 
erections  interfering  with  the  navigation  of  the  river,  and 
owners  of  land  on  the  banks  have  no  right  to  complain  if 
such  erections  do  not  deprive  them  of  access  to  their  land, 
but  only  interferes  with  the  public  right  of  navigation.^ 
Where,  however,  such  erections  interfere  with  the  right  of 
access  to  or  from  a  particular  wharf,  it  is  an  unauthorized 
disturbance  of  the  rights  of  property  in  the  banks,  which 
may  be  vindicated  in  damages  or  restrained  by  injunction.^ 

By  sect.  45,  penalties  not  exceeding  bl.  may  be  imposed 
by  bye-laws,  and  recovered  before  justices. 

By  sect.  105,  no  works  on  the  bed  or  shores  of  the  river 
below  high  water  mark  are  to  be  executed  under  the  direc- 
tion of,  or  with  the  sanction  of,  the  conservators,  without 
the  same  having  been  approved  of  by  the  admiralty. 
This  section  is  repeated  by  sects.  27  and  28  of  the 
Metropolis  Main  Drainage  Act,*  and  it  has  been  held  that 
the  Metropolitan  Board  of  Works  have  no  power  under 
sect.  135  of  the  Metropolis  Management  Act,^  to  erect  any 

'  See  posi,  p.  471.  •'21    &   22    Vict.    o.    104;   cf. 

'  Kearns  v.  Cm-dwainers'  Co.,  28       Srownlow  v.  Metropolitan  Board  of 
L.  J.,  N.  S.  285.  Worh,  13  C.  B.,  N.  S.  768. 

^  lyon    V.  Fishmongers^   Co.,  L.  ^  18  &  19  Vict.  o.  120 

E.,  1  App.  6G2. 
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works  on  the  bed  or  soil  of  the  Thames  without  such 
leave,  and  that,  therefore,  they  were  liable  for  damage 
done  to  a  vessel  which  grounded  on  a  pile  negligently 
placed  on  the  foreshore  by  their  contractor.^ 

By  sect.  65,  amended  by  sects.  68  and  69  of  27  8f  28 
Vict.  c.  113,  tolls  may  be  taken  for  use  of  piers  and 
moorings. 

By  sect.  88,  harbour  masters  may  be  appointed,  to  be 
approved  by  the  Trinity  House,  who  may  regulate 
mooring  and  loading  of  vessels.^ 

By  sect.  86,  amended  by  sect.  27  of  33  8f  34  Vtd.  c. 
cxlix,  vessels  sunk  or  stranded  in  the  river,  in  case  the 
master  neglects  to  remove  them,  may  after  notice  be  raised 
and  sold  by  the  conservators  to  pay  expenses. 

By  sect.  87,  any  obstruction  may  be  removed. 

By  sect.  88,  amended  by  sects.  50,  51  and  53  of  27  §• 
28  Vict.  c.  113,  the  conservators  are  authorized  exclusively 
to  lay  down  buoys  and  beacons. 

By  sect.  96,  owners  are  made  accountable  for  damage 
done  by  vessels  to  the  property  of  the  conservators. 

By  sect.  98,  amended  by  sects.  6  and  7  of  30  (^  31  Vict, 
c.  ci,  and  by  sect.  29  of  33  Sf  34  Vict.  c.  cxlix,  the  conser- 
vators alone  may  dredge  and  cleanse  the  river,  and  remove 
mud  banks,  &c. 

By  sect.  101,  no  ballast,  and  by  sect.  102,  amended  by 
sect.  74  of  27  8f  28  Vict.  c.  113,  and  by  sects.  30—32  of 
33  8f  34  Vict.  c.  cxlix,  no  rubbish,  earth,  ashes,  dirt,  mud, 
soil,  or  other  offensive  matter,  is  to  be  thrown  or  allowed 
to  flow  into  the  river. 

By  sect.  Ill,  extended  by  sect.  1  of  33  <^  34  Vict.  c. 
cxlix.  The  Lands  Clauses  Consolidation  Acts,  1845 — 1869, 
are  incorporated  to  enable  the  conservators  to  purchase 
lands. 


1  Brownlow  v.  Metropolitan  Board  Part  VI.  of   the  Merchant  Ship- 

of  Works,  16  0.  B.,  N.  S.  546.  ping  Act,   185i,   or   in  any  other 

-  This  power  vested  in  the  con-  Act,  or  in  any  charter  or  grant, 

servators  exclusively,  anything  in  notwithstanding. 

C.  H   H 
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By  sect.  136,  amended  by  sect.  33  of  33  8f  34  Vict.  c. 
cxKx,  all  tolls,  tonnage,  port  and  harbour  dues,  given  or 
granted  by  Act  of  Parliament  or  otherwise  to  the  Mayor 
and  Commonalty  of  London,  are  to  form  a  fund,  called 
the  Conservancy  Fund,  and  to  be  applicable  to  the  carryiag 
out  of  the  Act. 

By  later  sections,  nothing  in  the  Act  is  to  apply  to  her 
Majesty's  ships,  or  to  affect  the  rights  of  the  Trinity 
House,  Commissioners  of  Sewers,  Metropolitan  Board  of 
Works,  dock  companies,  &c.,  or  the  rights  of  the  Crown  in 
the  Medway,  or  the  trustees  of  the  river  Lee,  and  various 
private  owners. 
"Watermen's  The  rules  governing  the  large  class  of  persons  entitled 
to  manage  the  navigation  of  barges  and  boats  on  the 
Thames  are  framed  by  the  "  Company  of  Watermen  and 
"  Lightermen,"  incorporated  by  sect.  4  of  7  (^  8  Geo.  IV. 
c.  hxv,  which  recites  the  various  Acts  relating  to  water- 
men, bargemen,  wherrymen  and  lightermen,  &c.,  and 
enacts  that  they  shall  henceforth  be  one  body  corporate 
by  the  name  and  style  of  the  "  Masters,  Wardens,  and 
"  Commonalty  of  Watermen  and  Lightermen  of  the  Eiver 
"  Thames." 

The  above  statute  was  repealed  by  sect.  6  of  "  The 
"  Watermen's  and  Lightermen's  Amendment  Act,  1859"  (22 
8f  23  Vict.  c.  cxxxiii),  but  by  sect.  7^  it  is  provided  that  such 
repeal  shall  not  afEect — 

1.  The  existence  of  the  company  or  its  property, 
whether  real  or  personal,  or  any  of  its  rights  and  obliga- 
tions as  a  body  corporate,  except  as  altered  by  this  Act. 

2.  Any  penalty,  forfeiture,  or  other  punishment  in- 
curred or  to  be  incurred  in  respect  of  any  offence  committed 
before  this  Act  comes  into  operation. 

3.  Any  appointment  or  licence  duly  made  or  granted 
under  enactment  hereby  repealed. 

1  In  Doick  v.  Fhelps  (9  W.  R.  favour  of  -western  barges  con- 
70),  it  was  held  that  this  section  tained  in  sect.  101  of  7  &  8  Geo.  IV. 
does  not  preserve  the  exemption  in       c.  75. 
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By  sect.  3,  the  term  "  lighterman "  shall  mean  any 
person  working  or  navigating  for  hire  a  lighter,  barge, 
boat,  or  like  craft  within  the  limits  of  this  Act,  and  the 
term  "  the  compamj  "  shall  mean  the  master,  wardens,  and 
commonalty  of  watermen  and  lightermen  of  the  river 
Thames.  The  Act  is  stated  by  sect.  10  to  extend  to  all 
parts  of  the  river  Thames  from  and  opposite  to  and  in- 
cluding Teddington  Lock  in  the  counties  of  Middlesex 
and  Surrey,  to  and  opposite  to  and  including  Lower 
Hope  Point  near  Gravesend,  in  the  county  of  Kent,  and 
all  docks,  canals,  creeks,  and  harbours  of  or  out  of  the 
said  river  as  far  as  the  tide  flows  therein. 

By  sect.  3,  "  waterman  "  is  defined  to  mean  any  person 
navigating,  rowing,  or  working  for  hire  a  "passenger 
"  boat,"  unless  there  is  something  in  the  context  incon- 
sistent with  such  meaning ;  and,  by  sect.  2,  "passenger 
"  boat "  is  defined  as  "  used  throughout  this  Act  "  to  be 
any  sailing-boat,  river  steam-boat,  row-boat,  wherry,  or 
other  like  craft  used  for  carrying  passengers  within  the 
lioaits  of  this  Act,  unless  there  is  something  in  the  context 
inconsistent  with  such  meaning. 

Sects.  9  to  28  regulate  the  constitution  and  election  of 
the  company. 

Sects.  29  to  41  regulate  the  plying  of  watermen  on 
Simdays. 

By  sect.  43,  amended  by  sect.  13  of  33  ^  34  Viet.  c. 
cxlix,  and  by  sect.  44,  all  owners  of  barges  and  lighters 
are  to  be  registered. 

By  sects.  46  to  53,  amended  by  sect.  53  of  27  8^  28  Vict. 
c.  113,  freemen  of  the  company  may  employ  apprentices 
on  certain  conditions. 

By  sect.  54,  amended  by  sect.  59  of  27  <^  28  Vict.  c.  113, 
any  person  ^  not  being  a  freeman  licensed  according  to  the 

>  TMs  section,  and  sections  68  maldng  any  charge  therefor  ;  the 
and  70,  have  been  held  not  to  whole  sections  being  overridden  by- 
apply  to  the  case  of  a  person  con-  the  words  "for  hire  or  gain;" 
raying  for  his  own  purposes  his  Todhunter  v.  Suchleij,  7  L.  T.,  N. 
servants  and  workpeople,  and  not  S.  273. 

H    H    2 
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Act,  or  a  duly  qualified  apprentice  to  a  freeman,  who  shall 
navigate  any  wherry,  passenger  boat,  lighter,  vessel,  or 
other  craft ^  upon  the  river  within  the  limits^  of  the  Act  for 
hire  or  gain  is  made  liable  to  a  fine  of  40s. 

Sects.  56  and  57  regulate  the  qualifications  of  water- 
men and  lightermen's  licences. 

By  sect.  66,  amended  by  sects.  59  and  62  of  27  8f  28 
Viet.  c.  113,  no  barge,  lighter,  or  boat  for  goods  or  mer- 
chandise may  be  navigated  within  the  limits  of  the  Act, 
unless  there  be  in  charge  of  such  craft  a  lighterman  duly 
licensed,  or  an  apprentice  duly  qualified,  under  penalty 
of  5^.3 

By  sect.  67,  any  unlicensed  person  who  rows,  steers,  or 
navigates  for  hire,  within  the  limits  of  the  Act,  any 
passenger  boat,  is  liable  to  a  penalty  of  51.  for  each 
offence. 

By  sects.  68 — 70,  no  passenger  boat  may  carry  more 
passengers  than  it  is  licensed  to  carry  under  penalty  of 
40s.  for  each  extra  passenger. 

Sects.  71 — 79  regulate  the  prices  which  may  be  charged 


'  Sect.  57  of  7  &  8  Geo.  IV.  o.  75, 
empowered  the  making  of  bye-laws 
for  regulating  ' '  the  boats,  vessels, 
"  and  other  craft  to  be  rowed  or 
"  worked  within  the  limits  of  the 
"Act:" — Held,  this  section  ap- 
plied to  a  steamboat  of  187  tons, 
navigatiag  at  a  speed  forbidden 
by  the  bye-laws  ;  Tisdell  v.  Combe, 
7  A.  &  E.  788 ;  see  Blandford  v. 
Morrison,  15  Q.  B.  724. 

Sect.  37  of  7  &  8  Geo.  IV.  c.  75 
(Watermen's  Act),  imposes  a  pe- 
nalty on  any  person  who,  not  being 
a  freeman  of  the  Watermen's  Com- 
pany, or  an  apprentice  to  a  free- 
man, or  to  the  widow  of  a  freeman, 
shah,  act  as  a  waterman  or  lighter- 
man, or  ply,  or  work,  or  navigate, 
or  cause  to  be  worked  or  navi- 
gated, any  wherry,  lighter,  or  other 
craft  upon  the  Thames  from  or  to 
any  place  or  ship  within  the  limits 
of  the  Act  for  hire  or  gain : — 
Held,  that  a  steam  tug  of  87  tons, 
employed  in  moving  another  vessel, 


was  not  "a  wherry,  lighter,  or 
"  other  craft"  under  this  section, 
and  that  a  person  navigating  her, 
not  being  a  freeman,  did  not  incur 
a  penalty ;  Seed  v.  Ingham,  3  E.  & 
B.  889. 

^  Under  a  similar  section  of 
7  &  8  Geo.  IV.  c.  75,  it  has  been 
held  that  the  navigation  of  a 
barge  falls  within  the  Act,  al- 
though the  voyage  commence 
without  the  limits  ;  and  that  an 
unauthorized  person  is  liable  to 
the  penalty,  although  he  is  paid, 
not  for  the  particular  job,  but  by 
the  week;  Ecg.  v.  Dibble,  4  E.  & 
B.  888. 

'  Six  barges,  fastened  together 
in  pairs,  were  towed  by  a  steam 
tug  on  the  river.  Eour  lighter- 
men were  in  charge,  but  no  one 
was  on  board  either  of  the  last 
two  barges  : — Held,  that  the  two 
barges  were  navigated  in  contra- 
vention of  the  Act ;  Emlore  v. 
Hunter,  3  C.  P.  D.  116. 
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for  passenger  boats.  By  sect.  75,  the  company  are  to 
keep  a  register  of  licensed  watermen  and  lightermen. 

By  sect.  80,  bye-laws  may  be  made  for  the  purposes  of 
the  Act,  provided  they  be  not  inconsistent  with  any  of  the 
laws  of  the  kingdom,  or  with  the  bye-laws  of  the  Con- 
servators of  the  river  Thames.^  No  bye-laws  to  be  valid 
until  approved  by  the  Conservators  of  the  Thames. 

The  remaining  sections  regulate  proceedings  for  penal- 
ties, and  provide  exceptions  in  favour  of  the  rights  of  the 
Trinity  House,  Mayor  and  Corporation  of  London,  and 
owners  of  ferries,  and  others. 

27  8f  28  Vict.  c.  1132  {The  Thames  Consermncy  Act,  1864) 


'  Under  a  similar  section  of  7  & 
8  Geo.  rV.  0.  75,  a  bye-law  was 
made  imposing  a  penalty  on  any 
freeman  who  should  set  to  work, 
to  row  or  navigate,  any  non-free- 
man. A  freeman  who  had  em- 
ployed a  non-freeman  to  assist  in 
navigating  his  barge  was  convicted 
tinder  the  bye-law  ;  —  Held,  the 
bye-law  was  good,  as  it  only  ap- 
plied to  employment  of  persons 
for  ordinary  rowing,  &c.,  and  was 
not  inconsistent  with  the  Act ; 
Edmonds  v.  Watermen's  Co.,  1  Jur., 
K.  S.  727. 

'  The  following  provisions  are 
noteworthy: 

Sect.  39  provides  for  the  appoint- 
ment of  a  trustee  and  of  a  deputy 
chairman ;  and  sect.40  regulates  the 
remuneration  of  the  conservators. 

By  sect.  40,  the  rights  of  the 
Trinity  House  under  6  &  7  Vict. 
0.  Ivii  (for  the  regulation  of  lastage 
and  ballastage  in  the  river  Thames) , 
are  to  cease,  and  the  supply  of  bal- 
last is  made  free,  any  act,  charter, 
or  grant  notwithstanding.  The 
conservators  are  empowered  to 
supply  ballast  (sect.  42),  and  to 
undertake  ballast  heaving  (sect.43) 
(to  place  or  unload  ballast  on  or 
from  vessels) ,  one-third  of  the  net 
profits  only  of  the  ballastage  being 
paid  to  her  Majesty.  The  provi- 
sions of  sect.  109  of  the  principal 
Act  are  repealed  from  and  after 
the  expiration  of  6  &  7  Vict.  c.  Ivii 
(sect.  45),  and  the  Trinity  House  is 


forbidden  to  lioense  dredging  after 
the  same  period  (sect.  46),  power 
being  given  to  the  conservators  to 
dredge  for  ballast  (sect.  47). 

The  powers  of  the  Trinity  House 
as  to  watermen  (under  8  Eliz. 
c.  13)  (sect.  49)  are  repealed,  and 
considerable  amendments  are  made 
in  the  Watermen's  Company's  Act 
(sects.  53 — 63),  which  by  sect.  58 
is  to  be  read  and  construed  with 
this  Act  as  one  Act. 

By  sect.  63,  it  shall  be  lawful 
for  any  male  person  above  the 
age  of  twenty,  who  has  not  pre- 
viously been  bound  an  apprentice 
under  the  Watermen's  Company's 
Act,  to  contract  in  writing  with 
any  person  authorised  to  take  ap- 
prentices under  the  Watermen's 
Company's  Act,  to  serve  such 
person  in  assisting  to  navigate  a 
lighter,  or  in  assisting  to  work  or 
navigate  a  steamboat  upon  the 
river  Thames. 

By  sect.  59,  nothing  in  sect.  54 
or  sect.  66  of  the  Watermen's  Com- 
pany's Act  is  to  apply  to  any  craft 
passing  entirely  through  the  limits 
of  that  Act,  or  to  any  barges  navi- 
gating the  Grrand  Junction  Canal, 
passing  into  or  out  of  the  said 
canal  from  or  to  the  river  Thames, 
and  not  navigated  up  or  down  the 
said  rivers. 

By  sect.  60,  sect.  87  of  the  Water- 
men's Company's  Act  shall  be  read 
and  construed  as  if  after  the  words 
' '  apprentice  of , "  in  the  beginning 
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amends  both  22  8f  23  Vict  c.  xxxiii,  and  20  Sf  21  Vict.  c. 
cxlviii,  therein  called  the  Principal  Act. 

By  sect.  1,  the  Principal  Act  and  this  Act  may  be  cited 
as  The  Thames  Consenancij  Acts,  1857  and  1864,  and  by 
sect.  2,  the  provisions  of  the  Principal  Act,  save  so  far  as 
expressly  repealed  or  varied  by  or  inconsistent  with  the 


of  the  section,  were  inserted  the 
\Tords  "a  freeman  or  of,"  so  as 
to  make  the  provisions  therein 
contained  applicable  to  the  ap- 
prentice of  a  freeman ;  and  by 
sect.  61,  widows  of  freemen  on 
taking  apprentices  are  to  employ 
freemen  of  the  company  or  licensed 
watermen  to  instruct  them. 

Sect.  62.  Notwithstanding  any- 
thing contained  in  the  "Water- 
men's Company's  Act,  aU  barges 
duly  registered  from  any  places 
on  the  river  Thames  above  Ted- 
dington  Lock  may  be  navigated 
on  the  river  as  far  as  London 
Bridge  without  being  compelled 
to  employ  «■  freeman,  apprentice, 
or  other  person  licensed  by  the 
Watermen's  Company  in  maimer 
required  by  the  Watermen's  Com- 
pany's Act  or  this  Act ;  and  by 
sect.  63,  the  rights  of  owners  of 
barges  or  other  craft  passing  along 
the  river  Lee  and  its  branches  into 
or  from  or  along  the  Thames  are 
preserved.  By  sect.  64,  the  con- 
servators are  empowered  to  make 
bye-laws  for  the  regulation  of  bum- 
boats. 

By  sect.  68,  sect.  65  of  the 
principal  Act  is  amended,  the  con- 
servators being  empowered  to  alter 
steamboat  tolls,  and  to  take  tolls 
for  moorings;  while  injuries  to  the 
river  by  throwing  in  ballast,  or 
allowing  offensive  matter  to  flow 
into  it,  are  prohibited  by  sect.  74. 

Sect.  75  enacts  a  penalty  on  those 
assaulting  constables  and  a  water 
bailiff  in  the  discharge  of  his  duty; 
sections  76 — 78  deal  with  the  pro- 
cediu-e  under  the  Act. 

Savings. 
Sect.  79.  This  Act,  or  any  power 
conferred  by  this  Act,  or  any  bye- 


law  made  or  thing  done  under  any 
such  power,  shall  not — 
(1.)  Take    away,    alter,    interfere 
with,  abridge,  prejudice,  or  de- 
rogate   from    any    right,    title, 
claim,   privilege,  franchise,  ex- 
emption, immunity,   possession, 
profit,    power,    jurisdiction    or 
authority  saved  or  intended  to 
be   saved  from   or   out    of    the 
operation   of  the  principal  Act 
by  the  following  sections  thereof, 
■ — viz.  sections  51,    52,  80,   164, 
166—168,  and  170—179  (all  in- 
clusive), or  any  of  them; 
(2.)  Repeal,  alter,  or  prejudicially 
affect  the  same  sections,  or  any 
of  them,  or  any  enactment  saved 
or  intended  to  be  saved  from  or 
out  of  the  operation  of  the  prin- 
cipal Act  by  the  same  sections, 
or   any  of  them,  or  take  away 
or  alter  any  restriction  imposed 
on  the  conservators  by  the  same 
sections,  or  any  of  them; 
(3.)  Take    away,    alter,    interfere 
with,  abridge,  prejudice,  or  de- 
rogate   from    any    right,    title, 
claim,  privilege,   franchise,   ex- 
emption,  immunity,    possession, 
profit,    power,    jurisdiction    or 
authority  saved  or  intended  to 
be  saved  from   or   out    of    the 
operation  of   the  principal  Act 
by  sections  165  and  169  thereof, 
or   either   of    them,  further    or 
otherwise  than  is  expressly  pro- 
vided by  this  Act. 
Sect.  80  saves  rights  of  Canary 
Island    Commissioners    under    32 
Geo.  III.  c.  xxxi;   sect.  81,  those 
of  the  Inner  and  Middle  Temple 
under  25   &  26  Vict.   c.   93;    and 
sect.  82,  those  of  the  Metropolitan 
Board  of  Works  under  the  Thames 
Embankment  Acts,  1862  and  1863. 
See  also  sect.  36  of  33  &  34  Vict, 
u.  cxlix. 
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provisions  of  this  Act,  shall  be  iaoorporated  therewith,  and 
he  read  as  one  Act. 

Sects.  5  to  30  vary  the  provisions  as  to  election  of  con- 
servators. 

By  sect.  31,  from  and  after  31st  December,  1864,  sect. 
47  of  the  Principal  Act  shall  be  repealed  (but  not  so  as  to 
affect  any  bye-laws  made  before  the  commencement  of 
such  repeal),  and  in  lieu  thereof  fresh  provisions  are 
made  for  the  publication  of  proposed  bye-laws,  which  are 
not  to  have  any  force  until  allowed  by  the  Queen  in 
council.  1 

By  sects.  65 — 67,  conservators  may  make  bye-laws 
regulating  the  fishery.^ 

Yarious  Acts  have  been  passed  for  the  regulation  of  the  Upper 
navigation  on  the  Upper  Thames  above  the  flow  of  the  ^avSation 
tide,  where  there  has  been  an  immemorial  right  of  naviga-  Acts, 
tion.     These  Acts  regulate  the  rights  and  duties  of  owners 
of  towing  paths  and  locks ;   and  provides  compensation  in 
many  cases  for  interference  with  their  rights,  and  afford 
protection  to  the  public  from  their  exactions. 

Thus,  by  21  Jac.  I.  c.  33,  the  Thames  is  to  be  made 
navigable  between  the  vUlage  of  Bercott  and  Oxford,  and 
the  commissioners  empowered  for  the  purpose  are  directed 
to  agree  with  the  adjoining  landowners  for  compensation 
before  interfering  with  their  lands. 

By  24  Geo.  II.  c.  8,  which  recites  that  the  rivers  of 
Thames  and  Isis  have  been  navigable  time  out  of  mind 
from  the  city  of  London  to  the  village  of  Bercott  in 
Oxfordshire,  and  from  the  city  of  Oxford  northwards 
beyond  Leohlade  in  Gloucestershire,  and  that  by  the  Act 
of  21  Jac.  I.,  the  said  rivers  were  made  navigable  from 
Bercott  to  Oxford,  the  Conservancy  of  the  Thames  from 
Staines  to  Cricklade  is  vested  in  Navigation  Commis- 
sioners for  the  prevention  of  abuses  and  exactions. 

'  For  bye-laws  regulating  navi-  24th  October,  1875;  20tli  January, 

gation,  see  post,  Appendix.  1860;  and  Orders  in  Council,  1869; 

^  For  bye-laws  as  to  MsHng  in  and  SOth  of  September,  1873. 
the  Thames,  see  Kules  and  Orders, 
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By  sect.  2,  they  are  empowered  to  settle  rates  to  be 
taken  from  owners  of  boats,  barges,  &c.,  by  owners  of 
towing  paths,  locks,  weirs,  &c.,  and  fix  size  and  draught 
of  barges,  and  make  other  regulation  for  the  navigation 
and  behaviour  of  bargemen,  &c. 

By  sect.  3,  no  alterations  are  to  be  made  in  towing 
paths  without  leave  of  owners. 

By  sect.  5,  the  commissioners  may  hear  complaints  and 
levy  fines,  appeal  being  given  to  quarter  sessions. 

By  sect.  8,  they  may  view  locks  and  inquire  into  their 
state. 

They  are  empowered  by  sect.  9  to  assess  rates  for 
carriage  of  goods. 

By  sect.  14,  barge  masters  are  made  responsible  for 
damages  done  by  their  men. 

By  sect.  16,  owners  of  locks  may  be  compelled  to  open 
them  when  water  runs  over  high  water  mark,  and  to  make 
compensation  for  injury  caused  by  such  overflow. 

By  sects.  17 — 20,  powers  are  given  to  prevent  and 
remove  obstructions,  and  to  order  the  cleansing  of  the 
rivers,  rates  being  imposed  on  barges  to  defray  expenses 
thereof. 

By  11  Qeo.  III.  c.  45,  sect.  7,  powers  are  given  to  the 
commissioners  to  purchase  lands,  &c.  for  making  neces- 
sary works  and  towing  paths,  and  to  make  further  regula- 
tions as  to  traffic. 

By  sect.  9,  they  may  oblige  proprietors  to  keep  up  locks, 
weirs,  &c.,  and  to  keep  the  water  at  a  proper  height ;  and 
they  are  bound  by  sect.  11  to  keep  a  proper  head  of  water 
for  working  mills. 

By  sect.  12,  compensation  is  given  to  owners  of  locks 
for  diversion  of  traffic  caused  by  alterations. 

Ite^^^^Me      ^^  ^^  ^  ^^  ^^"^^  "■  ^^'^  ^^^  "^^°^®  °*  *^®  navigable  part 
part  of  the       of  the  river  Thames,  from  Oricklade  to  Yantlet  Creek,  is 

Thames  now 
placed  under 

one  manage-         '  The  Acts  recited  in  the  sche-       c.  11 ;  28  Geo.  III.  c.  51;   35  Geo. 
ment.  dule  to  this  Act  are  24  Geo.  II.       III.  c.  106  ;  52  Geo.  III.  o.  47. 

u.  8;  H  Geo.  III.  c.  45;  15  Geo.  III. 
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placed  under  one  management,  and  the  works,  powers,  &c. 
of  the  Upper  Thames  Commissioners  are  transferred,  by 
sects.  24  and  25,  to  the  Conservators  of  the  river  Thames 
under  20  8f  21  Vici.  c.  113,  five  additional  conservators  being 
appointed. 

Sects.  3  to  24  regulate  the  election,  &c.  of  the  new  con- 
servators. 

By  sect.  28,  various  provisions  of  the  Upper  Navigation 
Acts  are  repealed. 

By  sect.  41,  the  conservators  are  to  have  the  same 
powers  in  the  Thames  from  Staines  to  Cricklade  as  they 
have  below  Staines,  and  the  Conservancy  Acts  are  to 
extend  mutatis  mutandis  to  the  upper  river. 

By  sect.  43,  the  property  in  all  locks,  dams  and  weirs,  is 
vested  in  the  conservators,  who  are  to  repair  them  instead 
of  the  mill  owners,  liberty  being  given  to  them,  however, 
to  disclaim  any  dam,  &c. 

By  sect.  44,  compensation  is  to  be  given  for  such  weirs, 
&c. 

By  sect.  45,  provision  is  made  as  to  disused  portions  of 
the  navigation.! 

By  sect.  48,  the  conservators  may  regulate  the  opening 
and  shutting  of  locks,  and  keeping  back  of  water,  provided 
they  do  not  iuterf  ere  with  a  sufiicient  head  of  water  for  mills ; 
mill-owners,  subject  to  future  bye-laws,  may  draw  down 
water  for  reasonable  repair  of  mills. 

By  sect.  61,  the  five  water  companies  may  complain  of 
works  likely  to  injure  the  flow  or  purity  of  the  water 
above  their  works. 

By  sects.  55 — 59,  tolls  are  regulated. 

By  sects.  59 — 61,  the  water  companies  are  to  contribute 
to  the  expenses  of  the  conservators. 

By  sects.  63 — 69,  amended  by  sects.  3  and  4  of  30  i^  31 

'  As  to  compensation  for  divert-  c.  106,  see  Sex  v.  Commissioners  of 

ing  traffic  under  statutes  H  Geo.  TJmmes  and  Isis,  5  Ad.  &  E.  804; 

III.  c.  47  ;  15  Geo.  III.  c.  11 ;  28  8  Ad.  &  E.  901. 
Geo.  III.  c.  51;  and  35  Geo.  III. 
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Vict.  c.  ci,  and  by  sect.  7  of  33  (^  34  Vict.  c.  cxlix,  the  pol- 
lution of  the  river  between  Oricklade  and  the  western 
boundary  of  the  metropolis,  and  of  any  water-course  within 
five  miles  communicating  with  the  river,  by  sewage  is  pro- 
hibited ;  and  by  sect.  18  of  the  last-mentioned  Act,  the 
same  provisions  are  to  apply  from  the  eastern  boundary  of 
the  metropolis  to  Yantlet  Creek,  and  to  all  streams  within 
three  miles.  Nothing,  however,  is  to  interfere  with  or 
prejudice  the  rights  of  the  Metropolitan  Board  of  Works.^ 

By  sect.  11  of  30  8^  31  Vict.  c.  ci,  the  commissioner  of 
police  for  the  metropolis  may  regulate  the  traffic  within 
his  jurisdiction  on  occasions  of  boat  races,  regattas,  &c. ; 
and  by  sect.  12,  the  conservators  may  make  bye-laws  to 
regulate  the  traffic  on  such  occasions.^ 

By  sect.  9  of  33  <^  34  Vict.  c.  cxlix,  bye-laws  may  be 
made  for  the  regulation  and  registration  of  pleasure  boats. 

General  We  will  conclude  this  chapter  by  noticiag  a  few  general 

enactments  as  ,  ,         ^   j_'        j.*ij  •>_■ 

to  inland         enactments  relating  to  inland  navigation, 
navigation.  gect.  11  of  54  Geo.  III.  c.  159,  prohibits  the  casting 

oaTti^o-\ub-°  "  °^  ballast,  stone,  slate,  gravel,  earth,  rubbish,  wreck  or 
bish,  &e.  into  "  filth,"  into  ports,  roads,  roadsteads,  havens,  harbours, 
rivers,  &o.  Or  navigable  rivers,  so  as  to  tend  to  the  injury  or  obstruc- 
tion of  the  navigation  thereof ;  all  persons  so  offending  to 
pay  a  penalty  not  exceeding  10/.,  "over  and  besides  all 
"  expenses  which  may  be  incurred  in  removing  to  a  proper 
"  place  the  said  matters  which  may  have  been  deposited 
"  contrary  to  the  provisions  of  this  Act,  such  expenses  to 
"  be  recoverable  in  such  manner,  and  with  such  power  of 
"  commitment  on  non-payment  thereof,  as  in  cases  of 
"  penalties  or  forfeitures  under  this  Act."     Provided  that 

1  As   to   the    drainage    of    the  31  Vict.  o.  40;    32  &  33  Vict.  c. 

metropolis,   see   18   &    19  Vict.   u.  102 ;  33  &  34  Vict.  c.  24 ;  and  36 

120  ;  21  &  22  Vict.  c.  104,  and  see  &  37  Vict.  o.  40. 

also  the  Rivers  Pollution  Act  (39  ~  As    to    bye-lavrs    regulating 

&  40  Vict.  e.  75),  ante,  Chap.  III.  boat-races,  see  Order  in  CouncO, 

p.    174.     As  to  the  Thames  Em-  17th  March,   1875,   and  11th  No- 

bankments,  see  25  &  26  Vict.  u.  93 ;  vember,  1869. 
26  &  27  Vict.  CO.  45  and  75  ;  30  & 
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nothing  contained  in  tliis  section  extends  to  the  unloading 
of  materials  necessary  for  keeping  havens  in  repair. 

"  The  Malicious  Injuries  to  Property  Act"  (24(^  25  Vict.  24  &  25  Vict, 
c.  97),  sect.  30,   provides  that — Persons  unlawfully  and  and  3i. 
maliciously  breaking  down  or  cutting  down,  or  otherwise  injuries  to 
destroying  any  sea  bank,  or  sea  walls,  or  the  bank,  dam  or  ^^^^  p^ro^^.'^' 
wall  of  or  belonging  to  any  river,  canal,  drain,  reservoir,  bited. 
pool  or  marsh,  whereby  any  land  or  building  shall  be, 
or  shall  be  in  danger  of  being,  overflowed  or  damaged,  or 
shall  unlawfully  or  maliciously  throw,  break,  or  cut  down, 
level,  undermine  or  otherwise  destroy  any  quay,  wharf, 
jetty,  look,   sluice,  floodgate,  weir,  tunnel,  towing  path, 
drain,  watercourse  or  other  work  belonging  to  any  port, 
harbour,   dock  or   reservoir,   or   on  or  belonging  to  any 
navigable  river  or  canal,  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable  at  the  discretion  of 
the  Court  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term   not  exceeding    two   years,    with   or   without    hard 
labour,  and  with  or  without  solitary  conflnement ;  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

And  by  sect.  31,  it  is  enacted  that — Whosoever  shall 
unlawfully  and  maliciously  cut  off,  draw  up,  or  remove 
any  piles,  chalk,  or  other  materials  fixed  in  the  ground 
and  used  for  securing  any  sea  bank,  or  sea  wall,  or  the 
bank,  dam,  or  wall  of  any  river,  canal,  drain,  aqueduct, 
marsh,  reservoir,  pool,  port,  harbour,  dock,  quay,  wharf, 
jetty,  or  lock,  or  shall  unlawfully  and  maliciously  open  or 
draw  up  any  floodgate  or  sluice,  or  do  any  other  injury  or 
mischief  to  any  navigable  river  or  canal  with  intent,  and 
so  as  thereby  to  obstruct  or  prevent  the  carrying  on,  com- 
pleting, or  maintaining  the  navigation  thereof,  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable  at  the  discretion  of  the  Court  to  be  kept  in  penal 
servitude  for  a  term  not  exceeding  seven  years,  and  not 
less  than  three  years ;  or  to  be  imprisoned  for  any  term 
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Railways 
Clauses  Act. 


Sect.  14. 

The  con- 
struction of 
bridges. 


Sect.  15. 


vessels,  or 
boats  must 
not  be  de- 
tained at 
bridges. 


not  exceeding  two  years  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement;  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

"  The  Railways  Clauses  Act,  1863  "  (26  8f  27  Vict.  c. 
92),^  contaias  in  Part  I.  the  foUowiag  provisions  for  the 
protection  of  navigation : — 

By  sect.  13,  where  the  company  is  authorized  by  the 
special  Act  to  construct,  alter,  or  extend  any  work  on, 
in,  over,  through,  or  across  tidal  lands,  or  a  tidal  water, 
the  company  shall  on  or  near  the  work,  during  the  whole 
time  of  constructing,  altering  or  extending  thereof,  exhibit 
and  keep  burning  at  their  own  expense  every  night,  from 
sunset  to  sunrise,  such  lights,  if  any,  as  the  Board  of 
Trade  from  time  to  time  requires  or  approves ;  and  (not- 
withstanding the  enactments  for  the  time  beiug  in  force 
respecting  lighthouses)  shall  also,  on  or  near  the  work  when 
completed,  always  maintain,  exhibit,  and  keep  burning  at 
their  own  expense  every  night,  from  sunset  to  sunrise, 
such  lights  (if  any)  for  the  guidance  of  ships  as  the  Board 
of  Trade  from  time  to  time  requires  or  approves. 

If  the  company  fails  to  comply  in  any  respect  with  the 
provisions  of  the  present  section,  they  shall,  for  each  night 
in  which  they  so  fail,  be  liable  to  a  penalty  not  exceeding 
twenty  pounds. 

By  sect.  14,  where  the  company  is  authorized  or  re- 
quired by  the  special  Act  to  construct  a  bridge  over  a 
navigable  tidal  water,  and  the  special  Act  does  not  make 
express  provision  respecting  the  span  or  spans  thereof, 
then  the  company  shall  construct  the  same  with  a  span 
or  spans  of  such  headway  and  waterway,  and  with  such 
opening  span  or  spans  (if  any),  and  according  to  such 
plans  as  the  Board  of  Trade  directs  or  approves. 

By  sect.  16,  where  the  company  constructs  a  bridge 
with  an  opening  span,  it  shall  not  be  lawful  for  the 
company  to  detain  any  vessel,  barge,  or  boat  at  the  bridge 

'  "An  Act  for  consolidating  in  "  inserted  in  Acts  relating  to  rail- 
"  one  certain  provisions  frequently       "  ways." 
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for  a  longer  time  than  may  be  necessary  for  admitting  a 
carriage  or  engine  traversing  the  railway  and  approaching 
the  bridge  to  cross  the  bridge,  and  for  opening  the 
bridge  to  admit  the  vessel,  boat,  or  barge  to  pass;  and 
the  company  shall  be  subject  to,  and  shall  abide  by,  such 
regulations  with  regard  to  the  user  of  the  bridge,  as  may 
from  time  to  time  be  made  by  the  Board  of  Trade. 

If  the  company  detaias  a  vessel,  barge,  or  boat  longer 
than  the  time  aforesaid,  or  fails  in  any  respect  to  abide  by 
any  such  regulation  as  aforesaid,  they  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  twenty  pounds, 
without  prejudice  to  any  remedy  against  them  for  any  loss 
or  damage  sustained  by  any  person.^ 

By  sect.  16,  where  the  railway  cuts  off  access  between  Sect.  16. 
the  land  and  a  tidal  water  or  tidal  lands,  then,  and  in  Access  to 
every  such  case,  the  company  shall,  during  the  construction  and  tidal 
of  the  railway,  and  from  time  to  time  thereafter,  make  ■^a*^™- 
and  shall  permanently  maintain  and  allow  to  be  used  by 
all  persons  and  at  all  times,  free  of  toll  or  other  charge,  all 
such  footways  and  carriage  ways  over,  under  or  across  the 
railway,  or  on  a  level  therewith,  as  the  Board  of  Trade 
from  time  to  time  directs  or  approves :  provided  always  as 
follows : — 

(1)  The  company  shall  not  be  obliged  to  make  a  foot- 
way or  carriage  way  over  lands  for  the  use  of  an  owner  or 
occupier  who  has  agreed  to  receive,  and  has  been  paid 
compensation  for  the  severance  thereof  from  the  tidal 
waters  or  tidal  lands. 

(2)  The  company  shall  not  be  obliged  to  make,  or  to 
allow  to  be  made,  a  footway  or  carriage  way  in  such 
manner  as  would  interfere  with  the  working  or  using  of 
the  railway. 

(3)  The  expense  of  the  making  and  maintenance  of  a 

'  See  as  to  liabilities  of  com-      way,   38  L.  T.,   N.   S.   555;    see 
panies  with  regard  to  construction      post,  Chap.  VIII. 
of  bridges,  A.-Cf.  v.  Furness  Rail- 


Digitized  by  Microsoft® 


478 


OF   NAVIGATION,    AND   THEKEIN    OF    CONSEKVANCY. 


Sect.  17. 

Railways 
skirtiiig  navi- 
gable tidal 
rivers,  &o. 


Sect.  18. 
Abandon- 
ment of 
works  on,  in, 
across,  &c. 
tidal  lands  or 
tidal  waters. 


footway  or  carriage  way  required  to  be  made  after  the 
construction  of  the  railway,  shall  be  defrayed  by  the 
persons  or  body  interested  in  the  tidal  water  or  tidal 
lands,  for  whose  benefit  or  convenience  the  same  is 
required. 

Where  the  footway  or  carriage  way  is  made  across  the 
railway  on  the  level,  then  the  manner  of  making  and 
watching  the  level  crossing  shall  be  subject  to  the  approval 
of  the  Board  of  Trade ;  and  where  the  level  crossing  is 
made  after  the  construction  of  the  railway,  then  all 
expenses  attending  the  watching  thereof  shall  be  defrayed 
by  the  persons  or  body  interested  in  the  tidal  water  or 
tidal  lands,  for  whose  benefit  or  convenience  the  same  is 
required. 

By  sect.  17,  where  the  company  is  authorized  by  the 
special  Act  to  construct  a  railway  skirtiag  a  public  navig- 
able tidal  river  or  channel,  the  company  shall  not  make 
any  deviation  of  the  railway  from  the  continuous  centre 
line  thereof,  marked  on  the  plan  deposited  by  them  at  the 
Board  of  Trade,  even  within  the  limits  of  deviation  shown 
on  that  plan,  in  such  manner  as  to  diminish  the  navigable 
space,  without  the  previous  consent  of  the  Board  of  Trade 
or  otherwise  than  in  such  manner  as  is  expressly  autho- 
rized by  the  Board  of  Trade. 

If  any  deviation  is  made  in  contravention  of  the  present 
section,  the  Board  of  Trade  may  abate  and  remove  the 
work  in  the  construction  whereof  the  deviation  is  made  or 
any  part  thereof,  and  restore  the  site  thereof  to  its  former 
condition  at  the  expense  of  the  company ;  and  the  amount 
of  such  expense  shall  be  a  debt  due  from  the  company  to 
the  Crown,  and  be  recoverable  accordingly  with  costs,  or 
the  same  may  be  recovered  with  costs,  as  a  penalty  is 
recoverable  from  the  company. 

By  sect.  18,  if  a  work  constructed  by  the  company  on, 
in,  over,  through,  or  across  tidal  lands  or  a  tidal  water,  is 
abandoned  or  suffered  to  fall  into  decay,  the  Board  of 
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Trade  may  atate  and  remove  the  work,  or  any  part  of  it, 
and  restore  the  site  thereof  to  its  former  condition,  at  the 
expense  of  the  company ;  and  the  amount  of  such  expense 
shall  be  a  debt  due  from  the  company  to  the  Crown,  and 
be  recoverable  accordingly  with  costs,  or  the  same  may  be 
recovered  with  costs,  as  a  penalty  is  recoverable  from  the 
company. 

By  sect.  19,  if  at  any  time  the  Board  of  Trade  deems  it  Scot.  19. 
expedient  for  the  purposes  of  the  special  Act,  or  of  this  Surveys  of 
part  of  this  Act,  to  order  a  survey  and  examination  of  a  n^i  waters 
work  constructed  by  the  company  on,  in,  over,  through,  or  "^  ^^^^^  ^^^^^ 
across  tidal  lands  or  tidal  waters,  or  of  the  intended  site  of  dered  by  the 
any  such  work,  the  company  shall  defray  the  expense  of  ^^de  °* 
the  survey  and  examination,  and  the  amount  thereof  shall 
be  a  debt  due  from  the  company  to  the  Crown,  and  be 
recoverable  accordingly  with  costs,  or  the  same  may  be 
recovered  with  costs,  as  a  penalty  is  recoverable  from  the 
company. 

"Tidal  river"  is  defined  by  sect.  3  to  mean  any  part  of  Sect.  3. 
a  river'  within  the  flow  and  ebb  of  the  tide  at  ordinary  Definitions. 
spring  tides ;  "tidal  water"  to  mean  any  part  of  the  sea  or 
any  part  of  a  river  within  the  flow  and  ebb  of  the  tide  at 
ordinary  spriag  tides  ;  and  "tidal  lands"  to  mean  such 
parts  of  the  bed,  shore  or  banks  of  a  tidal  water  as  are 
covered  and  uncovered  by  the  flow  and  ebb  of  the  tide  at 
ordinary  spring  tides. 

By  5  Geo.  IV.  c.  83,  s.  4,  a  suspected  person  or  reputed  Police  regu- 
thief,  frequenting  any  river,  canal,  or  navigable  stream,  l^*'"^"^- 
dock  or  basin,  or  any  quay,  wharf  or  warehouse,  near  or 
adjoining  thereto,  or  any  place  of  public  resort,  or  any 
avenue  leading  thereto,  or  any  street,  highway,  or  place 
adjacent,  with  intent  to  commit  felony,  shall  be  deemed  a 
rogue  and  vagabond,  and  may  be  convicted. '^ 

^  This  has  been  held  not  to  ap-  the    character    mentioned    in   the 

ply  to  all  streets   and   highways,  Act ;  Ex  parte   T'mctm,    39  L.    J., 

but  only  to  streets  and  highways  M.  C.  129. 
leading   or   adjacent   to   places  of 
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Tolls. 


Eegulation 
of  traf&o  on 
navigable 
rivers  and 
canals. 


By  3  8f  4:  Vict.  o.  50,^  provision  is  made  for  keeping  the 
peace  on  canals  and  navigable  rivers.  The  preamble  of 
the  Act  takes  note  of  the  outrages  committed  on  canals 
and  navigable  rivers  through  England  and  "Wales;  and 
sect.  1  provides  for  the  appointment  of  constables  on  the 
application  of  the  committee  of  the  Board  of  Trade,  who 
are  to  be  paid  out  of  the  monies  of  the  proprietors 
(sect.  3). 

By  sect.  13,  it  is  provided,  that  nothing  in  local  Acts 
containing  penalties  shall  be  thereby  repealed. 

8  §•  9  Vict.  0.  28,  authorizes  canal  companies,  and  the 
commissioners  of  navigable  rivers,  to  vary  their  toUs  or 
rates  on  different  portions  of  their  canals,  and  to  reduce 
or  advance  them  (sect.  1),  charging  the  toUs  equally  on  all 
persons  under  the  like  circumstances  (sect.  2).  The  Act  is 
not  to  apply,  however,  to  existing  companies  until  a 
meeting  of  the  shareholders  have  determined  thereupon, 
nor  in  other  cases  till  approved  by  trustees  or  proprietors, 
and  notices  thereof  published.^ 

Ample  provision,  however,  has  now  been  made  with 
regard  to  the  regulation  of  traffic  on  navigable  rivers  and 
canals. 

By  8  8f  9  Vict.  c.  42,'  canal  companies  are  empowered 


1  "An  Act  to  provide  for  keep- 
"  ing  peace  on  canals  and  navi- 
"  gable  rivers"  (1840). 

''  "  An  Act  to  empower  canal 
' '  companies  and  commissioners  of 
"  navigable  rivers  to  vary  their 
"  tolls,  rates  and  charges  on  dif- 
"  ferent  parts  of  their  naviga- 
"  tion"  (1845).  Sect. 4  saves  rights 
of  existing  commissioners  specifi- 
cally reserved  by  their  Acts ;  and 
by  sect.  6,  canal  companies  are 
subject  to  a  limitation  of  profits 
not  to  raise  their  dues  so  as  to 
exceed  the  maxim  of  profits. 

3  "An  Act  to  enable  canal  com- 
"  panics  to  become  carriers  of 
"  goods  upon  their  canals."  The 
preamble  notices  the  powers  of 
carrying  given   to    railway  com- 


panies by  divers  Acts;  and  whereas 
greater  competition  for  the  pubhu 
advantage  would  be  obtained  if 
similar  powers  were  granted  to 
canal  and  navigation  companies 
which  have  from  time  to  time 
been  incorporated  or  established 
under  authority  of  Parliament ; 
but  such  beneficial  purpose  cannot 
be  effected  without  the  authority 
of  Parliament,  &c.  The  Act,  how- 
ever, is  not  to  apply  to  canals 
vested  in  shareholders  until  ap- 
proved of  at  a  meeting,  or,  in 
other  cases,  by  the  proprietors, 
and  notice  of  the  determination 
to  adopt  the  Act  shall  have  been 
fully  advertised  (sect.  12).  The 
Act  was  amended  by  21  &  22  Vict. 
0.  75,  entitled  "  An  Act  to  amend 
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to  carry  goods  on  their  canals,  or  canals  communicating 
therewith  (sect.  1)  ;  but  a  company  is  to  be  subject  to  the 
bye  laws  of  any  other  company  upon  whose  canal  they 
may  act  as  carriers  (sect.  2).  Boats  and  power  for 
hauling  and  towing  vessels  of  other  persons  may  be 
provided  by  companies,  who  may  sue  and  be  sued  as 
carriers,  and  prefer  indictments,  and  are  to  be  subject 
to  the  provisions  in  force  relating  to  common  carriers 
(sect.  6).  Tolls  are  to  be  charged  equally  on  all  persons,  and 
may  be  leased  by  a  company  (sect.  8) ;  the  lessees  being 
deemed  collectors  of  tolls  during  the  lease  (sect.  9) ;  which 
is  to  be  void  on  their  making  default  (sect.  10) ;  and  may 
in  such  case  be  relet.  By  sect.  7,  companies  may  con- 
tract with  other  companies  to  facilitate  the  conveyance  of 
goods. 

This  statute  was  amended  by  10  8f  11  Vici.  c.  94,^ 
which  is  incorporated  with  it  (sect.  1) ;  and  by  sect.  2, 
canal  companies  were  empowered  to  borrow  money  in  the 
manner  prescribed  by  8  i^  9  Vict.  ce.  16,  17,^  and  to  apply 
the  same  to  the  purposes  of  the  recited  Act.  The  8  8f  9 
Vict.  cc.  16,  17,  are  incorporated  by  sect.  3,  and  the  rights 
of  existing  companies  are  saved  by  sect.  2. 

Another  important  enactment  in  this  respect  is  The 
Raihvay  and  Canal  Traffic  Act,  1854  (17  §•  18  Vict.  c. 
31),^  which  requires  companies  to  make  arrangements  and 

"  the  law  relating  to  cheap  trains,  "  lation  of  the  traffic  on  railways 
"  and  to  restrain  the  exercise  of  "  and  canals"  (1854).  By  sect.  1, 
"  certain  powers  of  canal  com-  "traffic"  includes  "not  oidy  pas- 
"  panics  being  also  railway  com-  "  sengers  and  their  luggage,  and 
"  panics."  Sects.  1  &  2  amends  the  "  goods,  animals,  and  other  things 
law  as  to  charges;  and  sect.  3  "conveyed  by  any  railway  com- 
prohibits  canal  companies  who  are  "  pany  or  canal  company,  or  rail- 
also  railway  companies  from  taking  ' '  way  and  canal  company,  but 
a  lease  of  canals  unless  specifically  "  also  carriages,  waggons,  trucks, 
authorized,  notwithstanding  any-  "  and  vehicles  of  every  description 
thing  to  the  contrary  in  the  re-  "  adapted  for  running  or  passing 
cited  Act.  ' '  on  the  railway  or  canal  of  any 

'   "  An  Act  to  amend  an  Act  to  "such    company;"    and  "canal" 

"enable   canal   companies  to  be-  iucludes  "  any  navigation  whereon 

"  come  carriers  of  goods."  1847.  "  tolls  are  levied  by  authority  of 

*  The  Companies   Clauses  Con-  "  Parliament,  and  also  the  wharves 

solidation  Acts,  1845.  "  and  landing-places  of   and  be- 

'  "An  Act  for  the  better  regu-  "  longing  to  such  canal  ornaviga- 

0.  II 
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afford  all  reasonable  facilities  for  receiving  and  forwarding 
traffic,  without  unreasonable  delay,  and  without  partiality 
(sect.  2) ;  and  enables  parties  injured  in  this  respect  to 
apply  by  motion  or  summons  to  a  superior  Court  (sect.  3). 
By  sect.  7,  companies  are  to  be  liable  for  neglect  or 
default  in  the  carriage  of  goods,  notwithstanding  notice  to 
the  contrary,  though  not  beyond  a  limited  amount  in 
certain  cases,  unless  the  value  be  declared  at  the  time  of 
delivery,  and  extra  payment  made. 

The  Railway  and  Canal  Traffic  Act,  1854,  was  amended 
in  1873  by  The  Regulations  of  Railways  Act,  1873;^  by 
sect.  4  of  which  the  Railway  Commissioners  are  appointed 
for  the  purpose  of  "  carrying  out  the  provisions  of  The 
"  Railway  Traffic  Act,  1854,  and  of  this  Act."  To  them^ 
is  transferred,  bj  sect.  6,  the  jurisdiction  established  under 
17  i^  18  Vict.  c.  31,  s.  3,  together  with  certain  powers  and 
duties  of  the  Board  of  Trade  under  26  ^  27  Vict.  c.  92 
(sect.  10).  Sect.  2  of  17  (^  18  Vict.  c.  31,  is  explained  by 
sect.  11,  and  to  it  are  added  several  important  provisions 
as  to  affording  facilities  for  the  transfer  of  traffic.  Sect. 
16  regulates  the  arrangements  between  railway  companies 
and  canal  companies  ;  and  sect.  17  provides  for  the 
maintenance  and  due  repair  of  canals  or  parts  of  canals  by 
railway  companies  owning  them,  or  having  them  under 
their  management. 

The  above  enactment,  together  with  The  Board  of  Trade 

"  tion  and  used  for  the  purposes  of  i  36   &   37    Vict.   c.  48   (1873), 

"  public  traffic."     The  expression  "An  Act  to  make  better  provision 

"railway  company,"    "canal  com-  "  for  carrying  into  effect  the  Eail- 

"  pany"    or    "railway  and  canal  "  way  and  Canal  Traffic  Act,  1854, 

"company  "  includes    "any  per-  "  and  for  other  purposes  connected 

"  son  being  owner  or  lessee  of  or  "  therewith." 
' '  any  contractor  working  any  rail-  ^  '^^^7  ^"^^  *'°  ^^  three  in  number, 

' '  way  or  canal  or  navigation  con-  ' '  one  of  whom  to  be  experienced 

"  structed  or  carried  on  under  the  "  in  the  law,  and  one  of  experience 

"powers    of   any  Act  of  Parlia-  "  in  railway  business,"  and  to  have 

"  ment."    It  has  been  held  that  the  two  assistant  commissioners  (sect. 

Railways     Clauses    Consolidation  4).     By  sect.  5,  no  commissioner  is 

Act,  recited  by  8  &  9  Vict.  c.  28,  to  be  interested  in  railway  or  canal 

are  in  pari  materid  with  this  Act.  stock.     For  regulations  as  to  their 

See  Striek  v.  Swansea  Canal,  16  C.  powers,  &c.,  see  ss.  21 — 37 
B.,  N.  S.  245;  see  post,  Chap.  IX. 
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Arbitrations  Act,  1874,^  constitute  The  Regulations  of  Rail- 
loays  Acts,  1873  and  1874.  By  sect.  6  of  the  latter  Act, 
the  Board  of  Trade  is  empowered  to  appoint  the  Eailway 
Commissioners  arbitrators  or  umpires,  where  any  difEer- 
ence  arises  to  which  a  railway  company  or  canal  company 
is  a  party,  and  is  required  or  authorized,  under  the  provi- 
sions of  any  general  or  special  Act,  passed  either  before  or 
after  this  Act,  to  be  referred  to  the  arbitration  or  determi- 
nation of  the  Board  of  Trade.  By  sect.  7,  the  Commis- 
sioners are  to  have  the  same  powers  of  decision,  of  rescind- 
ing, or  varying,  or  adding  to  any  award  or  decision 
previously  made  by  any  arbitrator  as  the  original  arbi- 
trator. 

The  provisions  of  The  Explosives  Act,  1875  (38  ^  39  Carriage  of 
Vict.  c.  17),^  concern  navigable  rivers  and  canals.  Sect.  35  ^''^  °^^'^^^- 
(part  1),  empowers  railway  and  canal  companies,  with  the 
sanction  of  the  Board  of  Trade,  to  make  bye-laws'  for  the 
conveyance,  loading,  and  unloading  of  gunpowder ;  and 
by  sect.  39  (part  2),  the  regulations  as  to  gunpowder  are 
applied  to  other  explosives.* 

By  sect.  108,  "carrier"  is  defined  as  including  all 
persons  carrying  goods  or  passengers  for  hire,  by  land  or 
water;  and  "canal  company"  to  mean  "any  person  or 
"  body  of  persons  corporate  or  unineorporate,  being  owner 
"  or  lessee,  or  owners  or  lessees,  of,  or  working,  or  entitled 
"  to  charge  tolls  for  the  use  of  any  canal  in  the  United 
"  Kingdom,  constituted  or  carried  on  under  powers  of  any 

1  37  &  38  Vict.  0.  40  (1874),  "An  and  1874. 
"  Act  to  amend  the  powers  of  the  "  "An  Act   to   amend   the  law 
"  Board  of  Trade  with  respect  to  "  with  respect  to   manufacturing, 
"  inquiries,  arbitrations,  appoint-  "  keeping,   selling,   carrying,   and 
"  ments,  and  other  matters  under  "  importing  gunpowder,  nitrogly- 
"  special  Acts,  and  to  amend  the  "  cerine  and  other  explosives." 
"  regulation  of  EaUwaysAct,  1873,           ^  See  also  Rules  and  Bye-laws 
"  so  far  as  regards  the  reference  of  on   this    subject    for    the    River 
"  disputes  to  the  railway  commis-  Thames  of  1875  and  1878. 
"  sioners  in  Ueu  of   arbitrators."           *  Part  III.  deals  with  the  ad- 
Sect.  8  enacts,  the  Act  be  read  as  ministration  of  the  law ;  theSecre- 
one  with  36  &  37  Vict.  c.  48,  and  tary  of  State  being  empowered  by 
the  two  be  cited  together  as  the  sect.  53,  and  the  Board  of  Trade 
Railways    Regulation   Acts,   1873  by  sect.  58,  to  appoint  inspectors. 

I  I  2 
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"  Act  of  Parliament,  or  intrusted  with  the  duty  of  con- 
"  serving,  maintaining,  or  improving  the  navigation  of 
"  any  inland  water  ;  and  every  such  canal  and  inland 
"  water  under  the  control  of  a  canal  company,  as  above 
"  defined,  and  any  wharf,  dock,  pier,  jetty,  and  work,  in 
"  or  at  which  barges  do  or  can  ship  or  unship  goods  or 
"  passengers",  and  other  area,  whether  land  or  water, 
"  which  belong  to  or  are  under  the  control  of  such  canal 
"  company,  are  in  the  other  portions  of  this  Act  included 
"  in  the  expression  '  canal.'  "  ^ 

We  will  conclude  this  enumeration  of  the  statutes  touch- 
ing navigation,  by  drawing  attention  to  the  most  recent 
on  the  subject— TAe  Canal  Boats  Act,  1877  (40  8{  41  Vict, 
c.  60),  which  came  into  force  on  the  1st  January,  1878.^ 
Canal  Boats  By  sect.  1,  canal  boats  used  as  dwelHngs  are  to  be 
Act,  1877.  registered  as  required  by  the  Act ;  and  failure  to  comply 
with  its  provisions  renders  the  master  and  owner'  each 
liable  to  a  fine  not  exceeding  11.  for  each  occasion  on 
which  the  boat  is  used  as  a  dwelling. 

The  registration  authority  for  the  purpose  is  to  be  (s.  7) 
such  or  more  of  the  sanitary  authorities  having  districts 
abutting  on  a  canal,  as  may  from  time  to  time  be  pre- 
scribed by  the  regulation  of  the  Local  Grovernment  Board; 
and  a  canal  boat  shall  be  registered  with  some  registration 
authority  having  a  district  abutting  on  the  canal  on  which 
such  boat  is  accustomed  or  intended  to  ply.  Sect.  2 
empowers  the  Local  Grovernment  Board  to  make  regula- 
tions for  registration,  fixing  the  number,  age,  and  sex  of 
persons  allowed  to  dwell  on  a  canal  boat ;  and  for  promo- 

1  " Inland  Vf^aters," mea,rm" any       "otherwise."     (Sect.  108). 
"  canal,  river,  navigation,  or  water  ''  "An  Act  to  provide  for  the 

"registration  and  regulation  of 
canal  boats  used  as  dwellings." 
'  Sect.  14  defines  "owner"  as 
a  person  who,  though  only  the 
hirer  of  a  canal  boat,  appoints 
the  master  and  other  persons 
working  it;"  and  "master"  as 
the  person  being  for  the  time  in 
command  or  charge  of  the  boat." 


'  which  is  not  tidal  water;' 
"  ship"  includes  "any  description 
"  of  vessel  used  in  sea  navigation, 
"  "whether  propelled  by  oars  or 
"otherwise;"  and  "boat"  means 
"  any  vessel  not  a  ship  as  above 
"  defined,  which  used  in  navigation 
"  in  any  inland  water  or  harbour, 
"  whether  propelled    by   oars    or 
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ting  cleanliness,  and  preventing  infectious  disease.  By 
sect.  6,  provision  is  made  for  enforcing  the  provisions  of 
The  Education  Acts  of  1870,  1873,  and  1876,i  with  respect 
to  children  dwelling  on  board  canal  boats. 

"  Canal "  is  defined  by  sect.  14  to  mean  "  any  river, 
"  inland  navigation,  lake,  or  water  being  within  the  body 
"  of  a  county,  whether  it  is  or  not  within  the  ebb  and  flow 
"  of  the  tide;"  and  the  expression "cawa^  boat"  is  stated  by 
the  same  section  to  mean  "  any  vessel,  however  propelled, 
"  which  is  used  for  the  conveyance  of  goods  along  a  canal 
"  as  above  defined,  and  which  is  not  a  ship  duly  registered 
"  under  The  Merchant  Shipping  Act,  1854,  and  the  Acts 
"  amending  the  same." 

'  33  &  34  Vict.  c.  75,  36  &  37  the  "guardian  and  every  person 
Vict.  c.  86,  39  &  40  Vict.  c.  79  ;  "  liable  to  maintain,  or  who  has 
"parent"  is  defined  by  sect.  14  as       "  the  actual  custody  of,  a  child." 
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CHAPTBE  VIII. 


Incidents  to 
rights  of 
water. 


Definition. 


How  created. 


OF  FEEEIES  AND  BRIDGES. 

The  exercise  of  the  various  rights  relating  to  water,  which 
have  been  noticed  in  this  volume,  is  connected  with  certain 
incidents  accompanying  their  possession.  Of  these  the 
principal  are — 1.  The  right  to  the  franchise  of  a  ferry ; 
2.  Bridges,  and  the  duties  connected  with  their  erection 
and  repair;  3.  Tolls,  and  the  liability  thereto;  and  4.  The 
rateability  of  certain  species  of  the  rights  above  noticed, 
such  as  canals,  waterworks,  docks,  &c.  It  is  proposed 
to  consider  in  the  present  chapter  the  laws  relating  to 
ferries  and  bridges,  both  of  which  arise  from  the  interrup- 
tion of  a  highway  on  land  by  a  watercourse;  and  to 
discuss  in  the  following  one  those  regulating  the  right  to 
take  tolls,  and  the  liability  of  various  rights  of  water  to  be 
rated  to  the  poor. 

Ferry. 

A  ferry  is  the  right  to  keep  a  boat  for  the  purpose  of 
carrying  persons  or  their  goods  across  a  river,  and  to  take 
toll  for  such  carriage.^ 

It  may  be  created  either  by  royal  grant  or  licence,  or  by 
prescription  ;^  but  the  latter  case  presupposes  an  Act  of 
Parliament  granting  such  franchise,  without  which  no 
ferry  can  be  lawfully  set  up  save  by  a  Kcence  from  the 
Crown.^ 

"A  man  may,  under  such  titles,"  says  the  editor  of 


'  1  Stephen's  Blaokstone,  6th  ed. 
pp.  682,  683;  Wharton's  Law 
Lexicon,  4th  ed.  p.  391. 

^  Stephen's  Blackstone,  vol.  i. 
p.  682;  2  Inst.  220:  Trotter  v. 
Harris,  2  Y.  &  J.  285 ;  Wharton's 
L.aw  Lexicon,  p.  391;  Woolryoh, 


Law  of  Waters,  p.  36. 

^  1  Stephen's  Blackstone,  sup.  ; 
2  Inst.  220;  S.  v.  Marsden,  3  Burr. 
1812;  Willes,  512  n.;  Com.  Dig. 
Piscary,  3;  Hale  de  Jure  Maris, 
pt.  1,  0.  2;  Buzzeij  v.  Field,  2  0. 
M.  &  R.  432  ct  seq. 
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Stephen's  Commentaries,!  "  lawfully  claim  to  be  the  pro- 
"  prietor  of  a  ferry/  though  he  be  not  the  owner,  either 
"  of  the  water  over  which  it  is  exercised,^  or  of  the  soU  on 
"  either  side  of  the  river  ;*  but  he  must  possess  over  the 
"  soil  such  rights  at  least  as  will  authorize  him  to  embark 
"  and  disembark  his  passengers  thereon.^  .  .  .  The  right 
"  to  take  toll  also  from  customers  is  usually  a  part  of  the 
"  privilege.  .  .  .  But  the  right  of  the  Crown  to  authorize 
"  the  collection  of  tolls  is  viewed  by  the  law  with  a 
"  salutary  jealousy ;  so  that  no  burthen  of  that  kind  can 
"  be  imposed  on  the  public,  unless  it  have  (in  the  language 
"  of  the  books)  a  reasonable  commencement,"  that  is,  unless 
"  it  be  foimded  on  an  adequate  consideration,  as  between 
"  the  public  and  the  grantee ;  which  consideration  is  (in 
"  the  case  of  a  ferry)  to  keep  up  a  boat  for  the  passage 
"  over  a  stream  not  otherwise  fordable.'  And  it  is  also 
"  essential  that  the  burthen  be  reasonable  in  its  amount,' 
"  for  where  the  tolls  granted  are  outrageous,  the  franchise 
"  is  illegal  and  void."^ 

Where  the  franchise  to  a  ferry  exists,  the  party  entitled 
to  it  has  a  right  of  action,  not  only  against  those  who 
refuse  or  evade  payment  of  toll  when  due,  but  also  against 
such  as  disturb  his  franchise  by  setting  up  a  new  ferry,  so 
as  to  diminish  his  custom,^"  though  he  is  himself  liable  to 
a  criminal  indictment,  if,  either  wilfully  or  by  his  neglect 
of  duty,  he  obstructs  the  subjects  of  the  realm  in  the 
lawful  use  of  such  ferry.^^ 


The  right  to 
tolls  usually 
a  part  of  the 
privilege, 


but  it  must 
be  founded  ou 
an  adequate 
consideration. 


Kights  of 
action  of 
parties  en- 
titled to  fran- 
chise of  a 
ferry. 


'  Vol.  i.  p.  682. 

'  Neioton  v.  C'ubitt,  12  C.  B.,  N. 
S.  32;  and  as  to  ancient  ferries,  see 
Letton  V.  Oooden,  Law  Eep.,  2  Eq. 
Cas.  123. 

3  Com.  Dig.  in  tit.  Pise.  13. 

*  Feter  t.  Kendal,  6  B.  &  C.  703. 
'  Ibid. 

*  Stephen's  Blackstone,  vol.  i. 
p.  683;  Mayor  of  Nottingham  v. 
Lambert,  "Willes,  116. 

'  lb.;  Seddy  y.  TFheelhotise,  Cro. 
Eliz.  658,  592. 
'  lb.;  2  Inst.  219. 


'  lb.;  Stat.  1  Westminster,  o.  31 
2  Inst.  219;  Cro.  Eliz.,  iibi  sup. 
2  Bl.  Com.  37;  WiUes,  ubi  sup. 

^^  Stephen's  Blackstone,  vol.  i.  p, 
683;  2  EoU.  Abr.  140;  Com.  Dig, 
Action  on  the  Case  for  a  Nuisance 
(A.) ;  £Usset  v.  Sart,  WiUes,  503 
De  Eutzen  v.  Lloyd,  5  Ad.  &  E.  456 
Bridgland  v.  Shapter,  5  M.  &  W, 
375;  Pim  v.  Curell,  6  M.  &  W, 
234. 

"  Stephen's  Blackstone,  vol.  i, 
p.  684;  Willes,  512,  n.;  Payne  v. 
Partridge,   1   Show.  231;    see  also 
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To  compen- 
sation under 
8  &  9  Viot. 
c.  20. 


What  wiU 
pass  a  ferry. 


Actions  for 
disturbance 
of  a  ferry. 


Thus  Blackstone  says,i  "  If  a  ferry  is  erected  on  a  river, 
"  so  near  another  antient  ferry  as  to  draw  away  its  custom, 
"  it  is  a  nuisance  to  the  owner  of  the  old  one.  For  where 
"  there  is  a  ferry  by  prescription,  the  owner  is  hound  to 
"  keep  it  always  in  repair  and  readiness  for  the  ease  of  all 
"  the  king's  subjects;  otherwise  he  may  grievously  be 
"  amerced;^  it  would  be,  therefore,  extremely  hard  if  a 
"  new  ferry  were  suffered  to  share  his  profits,  which 
"  does  not  also  share  his  burthen." 

So  a  landowner,  not  the  owner  of  the  water  or  landing- 
places,  has  been  held '  entitled  to  compensation  under  8  8f  9 
Vict.  c.  20,  from  a  railway  company  for  injuriously  affecting 
his  land  by  obstructing  the  access  to  a  ferry  over  the  river 
and  appurtenant  to  the  land  in  question,  the  ferry  being 
an  ancient  ferry  which  had  always  been  attached  to  a 
house  and  premises,  the  occupier  of  which  had  always 
kept  a  ferry  boat.  In  this  case  it  was  held  that  a  grant 
of  the  house  and  land  with  its  "  profits  and  commodities  " 
might  pass  the  ferry,  as  there  was  evidence  that  they  had 
never  been  separated — had  they  ever  been  separated,  plain- 
tiff could  not  have  recovered  in  respect  of  injury  to  his 
land.* 

In  an  action  ^  for  disturbance  of  a  ferry,  the  1st  count 
of  declaration  stated  that  plaintiffs  were  possessed  of  a 
ferry  across  the  Tyne  between  North  and  South  Shields 
for  conveyance  of  passengers,  &c.,  and  that  defendant 
disturbed  it  by  carrying  passengers  for  hire;  2nd  count 
stated  a  right  to  ancient  ferry.  Defendants  pleaded,  inter 
alia,  not  guilty,  not  possessed,  and  that  the  boat  was  under 
four  tons  burthen.  The  company  was  incorporated  by 
Act  10  Geo.  IV.  c.  98  ;  sect.  85  of  which  enacts,  that,  after 


Shep.  Com.,  toI.  iii.  p.  529,  n.; 
Bl.  Com.  vol.  iii.  p.  219  ;  Bracton, 
1.  iv.,  c.  46;  2  Inst.  567. 

1  Com.  vol.  iii.  16th  ed.  p.  218. 

"  lb.;  2  EoU.  Abr.  HO. 

^  Reg.  V.  Groat  Nortliern  Eailway 
Co.,  14  Q.B.  25.  See,  too,  iJo^.  V. 
Cambrian  Saihoaij,  6  L.  R.,  Q.  B. 


442,  where  a  ferry  was  held  to  be 
"lands,"  within  sect.  3  of  "The 
Lands  Clauses  Act,  1845"  {8  &  9 
Viot.  0.  18). 

^  lb. 

°  North  and  South  Shields  Ferry 
Co.  V.  Barber,  2  Ex.  136. 
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the  ferry  shall  be  established,  no  other  ferry  shall  be  set 
up  within  the  said  Kmits ;  and  if  any  other  person  shall 
use  any  boat  or  other  vessel  of  the  burthen  of  four  tons 
or  upwards,  in  ferrying  for  hire  across  the  river,  he  shall 
forfeit  51.  At  the  time  of  passing  the  statute  there  was 
an  ancient  feiTy,  which  the  company  under  the  powers  of 
their  Act  purchased.     It  was  held: — 

1st.  That  the  word  "burthen"  means  not  registered 
admeasurement,  but  capacity  of  carrying ; 

2nd.  That  the  85th  section  did  not  limit  the  general 
right  of  ferry,  but  only  added  a  cumulative  penalty  for 
persons  usiag  boats  above  four  tons  burthen ; 

3rd.  That  there  was  no  variance  by  reason  of  the  first 
count  describing  the  ferry  generally  from  North  Shields 
to  South  Shields,  and  not  from  one  particular  terminus  to 
another ; 

4thly.  That  the  mere  act  of  ferrying  passengers  was  a 
disturbance  of  the  franchise,  although  the  franchise  was 
not  a  prescriptive  ferry  to  the  exclusion  of  all  private 
boats,  but  simply  of  a  ferry; 

5thly.  That  on  purchase  of  the  ancient  ferry,  and  com- 
pletion of  the  new  one,  the  former  became  extinct  by 
operation  of  the  Act  of  Parliament. 

The  owner  of  a  ferry  ^  obtained  an  Act  of  Parliament 
enabling  him  to  build  a  bridge  instead  of  the  ferry,  and  to 
take  tolls — and  enacting  that  anyone  evading  payment 
of  tolls  by  conveying  persons  across  the  river  within  the 
limits  of  the  ferry  otherwise  than  by  the  bridge  should 
forfeit  and  pay  40s.  On  motion  to  restrain  a  railway 
company,  whose  terminus  was  within  the  limits  of  the  ferry, 
from  conveying  passengers  across  river  in  steamboats ;  it 
was  held,  that  though  the  Act  gave  the  owner  no  right  of 
action  against  persons  evading  tolls,  yet  if  he  were  entitled 
to  recover  penalties  de  die  in  diem  the  Court  could  protect 
him  by  injunction  from  the  infringement  of  his  right. ^ 

'   Conj  V.  Yarmouth  and  Norwich  and  inconTenience  relating  to  the 

Railway  Co.,  3  Hare,  593.  granting  of  an  injunction.    See  also 

2  See  remarks  of  Wigram,  v.- C,  A.-G.  v.   Birmingham,  4  K.  &  J. 

as  to  the  balance  of  convenience  528,  ante,  p.  162. 
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Description  In  Pirn  V.  Cruel,^  a  declaration  for  infringement  of  a 

a^ferrv!^*^  °^  ferry  described  the  ferry  as  being  across  the  Mersey, 
from  the  township,  parish,  chapelry,  or  place  of  Birken- 
head in  county  Chester  to  the  parish,  township,  or  place  of 
Liverpool  in  county  Lancaster: — Held,  1.  That  plaintiff 
might  recover  on  this  declaration,  although  he  proved  a 
ferry  both  ways,  for  that  under  the  lease  of  a  ferry  de- 
scribing it  as  a  ferry  across  a  river  both  ways  a  ferry 
across  a  river  one  way  will  pass  ;  2nd.  That  the  descrip- 
tion did  not  import  a  ferry  ixpm.  the  whole  township,  &c. 
of  Birkenhead  to  the  whole  parish  of  Lancaster,  but  that 
plaintifE  might  recover  on  proof  of  a  ferry  from  any  point 
within  Birkenhead  to  Lancaster. 

If  there  be  an  exclusive  ferry  from  A.  to  B.,  it  does  not 
prevent  persons  from  going  by  any  other  boat  from  A. 
directly  to  0.,  though  it  lie  near  B.,  if  it  be  not  done 
fraudulently,  and  is  a  pretence  for  avoiding  the  regular 
ferry.^  , 

Where^  an  action  by  the  farmer  of  a  common  ferry  was 
brought  against  another,  a  waterman,  who  had  lands  on 
both  sides  of  the  river  three-quarters  of  a  mile  from  plain- 
tiff's ferry,  for  ferrying  over  passengers'  horses,  &c.,  it  was 
held  that  the  plaintiff's  claim  was  uncertain  and  without 
limits  of  distance,  for  by  the  same  reason  that  defendant 
may  not  use  a  ferry  three-quarters  of  a  mile  from  plain- 
tiff's ferry,  by  the  same  he  may  not  use  one,  two,  three, 
ten  or  twenty  mile  ofE.* 

In  an  action  for  disturbance  of  ferry  a  count  alleging 
that  plaintiifs  were  entitled  to  a  certain  ferry  across  the 
Thames,  and  that  defendant  conveyed  passengers  and 
goods  across  the  river  near  the  plaintiffs'  ferry,  was  held, 
after  verdict  for  the  plaintiffs,  to  disclose  a  sufficient 
ground  of  action.^ 

It  is  sufficient  for  a  plaintiff  to  prove  that  he  was  in 

'  6  M.  &  "W.  234.  subsequently  in  the  case  by  Lord 

^  Tripp  V.  Frank,  i  T.  E.  666.  Hale ;  see  Suzsey  v.  Field,  2  C.  M. 

3  Churchman  t.  Tunstall,  Hard.  &  E.  432. 

162.  ^  Slackctcr  t.  Oillett,  9  C.  B.  26 

*  A  decree  was,  however,  granted  (Potter's  Ferry). 
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possession  of  the  ferry  at  the  time  the  cause  of  action 
accrued,  to  entitle  him  to  maintain  an  action  for  disturb- 
ance of  it.^  From  an  user  of  thirty-five  years,  the  jury 
may  presume  that  a  ferry  had  legal  origin.  ^  A  variation 
in  the  amount  of  ferryage  wiU  not  avoid  the  franchise.^ 

The  owner  of  a  ferry  demised  it  by  parol  to  A.  at  a 
certain  annual  rent.  A.,  at  the  end  of  a  few  weeks,  pro- 
posed to  become  the  servant  of  the  owner  as  boatman,  and 
to  account  to  him  for  all  money  received.  This  was 
assented  to,  and  A.  became  such  servant.  It  was  held, 
this  was  a  surrender  of  A.'s  interest  in  law ;  and  also,  that 
neglect  of  duty  on  part  of  owner  of  a  ferry  is  no  answer  to 
the  action  for  disturbance,  though  the  Crown  may,  on 
that  ground,  repeal  the  grant  by  quo  warranto  or  scire 
facias} 

In  Letton  v.  Qooden,^  upon  a  bill,  by  the  lessee  of  the  Letton  v. 
Watermen's  Company  of  the  right  of  plying  on  Sundays 
from  certain  stairs  to  a  certain  point  across  the  river, 
claiming  a  right  of  ferry,  and  seeking  to  restrain  a  new 
ferry  which  had  been  established  fifteen  yards  from  his 
ferry ;  it  was  proved  that  the  company  were  licensed  by 
Act  of  Parliament  to  appoint  watermen  to  ply  on  Sundays 
from  such  common  stairs  on  the  Thames  as  might  be 
appointed ;  and  that  any  other  person,  except  so  appointed, 
plying  on  Sundays  from  such  places,  was  liable  to  a 
penalty  of  40s.  for  each  offence.  It  was  also  shown  that 
the  defendants  had  an  ancient  ferry  from  the  Isle  of  Dogs 
to  Greenwich,  but  not  back  again.*  The  Court  were  of 
opinion  that,  if  plaintifE  had  the  right  he  claimed,  he 
might  come  to  the  Court  for  an  injunction,  and  would  not 
be  left  constantly  to  insist  on  the  penalties  under  the  Act ; 
and  further,  that  the  new  ferry  was  so  near  the  plaintiff's, 
that  the  Court  would  have  restrained  it :  but  it  was  held 
that  since  the  plaintiff's  right  only  related  to  Sundays, 
and  as  he  was  licensed  to  ply  by  Act  of  Parliament,  and 

1  Trotter  v.   Harris,   2  T.  &  J.  =  L.  E.,  1  Eq.  123. 

285.  *  See  as  to  this,  too,  Giles   v. 

2  Feter  v.  Kendal,  6  B.  &  C.  703.       Groves,  12  Q.  B.  721. 
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was  under  no  obligation  to  keep  up  the  ferry,  his  right 
did  not  stand  upon  the  same  footing  as  an  ancient  ferry. 
Kindersley,  Y.-C,  remarked :  "  Such  a  right  of  ferry  is 
"  an  exclusive  right  or  monopoly,  and  as  such,  it  is  in  itself 
"  an  evil,  being  in  derogation  of  the  common  right,  for  by 
"  common  right  any  person  may  carry  persons  across  the 
"  river.  But  as  a  compensation  for  this,  there  is  the  great 
"  advantage  to  the  public,  that  they  have  at  all  times  at 
"  law,  by  reason  of  the  ferry,  the  means  of  travelling  on 
"  the  king's  highway,  of  which  the  ferry  forms  a  part,  for 
"  the  owner  of  the  ferry  is  always  under  the  obligation  to 
"  provide  proper  boats  with  a  competent  boatman." 

Sect.  38  of  Watermen's  Act,  7  §•  8  Geo.  IV.  c.  75, 
imposes  a  penalty  on  owners  of  boats  working  boats  within 
the  limits  of  the  Act  without  a  licence. 

Sect.  99  exempts  owners  of  ferries.  It  has  been  held, 
that  the  owner  of  an  ancient  ferry  might  exercise  the 
right  without  a  licence ;  but  that  where  a  ferry  appeared 
to  have  been  always  exercised  from  a  given  landing  place 
in  Middlesex  to  given  landing  places  in  Kent,  the  privi- 
lege did  not  protect  the  owner  of  such  ferry  in  working  a 
boat  from  another  landing  place  in  Middlesex  distant  800 
yards  from  the  ancient  one.'- 
Stizzey  V.  Where  there  is  an  ancient  ferry  from  A.  to  B.  which 

leads  to  a  public  highway,  and  another  makes  a  landing 
place  a  short  way  from  B.,  and  carries  passengers  over 
from  A.  to  0.,  from  whence  they  pass  to  the  same 
highway,  upon  which  the  ancient  ferry  is  established, 
before  it  reaches  any  town  or  village — ^it  is  an  injury  to 
the  ancient  ferry.^ 

But  by  the  existence  of  an  ancient  ferry  from  one  par- 
ticular point  to  another,  persons  are  not  precluded  from 
using  the  river  as  a  public  highway  from  or  to  aU  the 
towns  or  places  on  its  banks,  which  are  not  in  a  line 
leading  from  one  terminus  of  the  ferry  to  another.^ 

'   Matheics  v.  Peach,  6  Ell.  &  Bl.  2  jj^i^^y  y_  j?;^w   2  C.  M   &  E. 

546.  432. 
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"It  is  quite  clear,"  said  Lord  Abinger,  0.  B..^  "that 
"  a  ferry  is  a  franchise  which  none  can  set  up  with- 
"  out  licence  from  the  Grown,  and  in  the  case  of  a 
"  ferry  by  prescription,  a  grant  or  licence  is  presumed. 
"  As  early  as  Year  Book  22  Hen.  VI.  146,  it  is  thus 
"  laid  down :  '  If  I  have,  of  ancient  time,  a  ferry  in  a  town, 
"  '  and  another  sets  up  a  ferry  upon  the  same  river  near 
"  '  to  my  ferry,  so  that  the  profits  of  my  ferry  are  im- 
"  '  paired,  I  shall  have  against  him  an  action  on  the 
"  '  case ; '  and  Newton  says :  '  The  case  of  a  ferry  is 
"  '  different  from  the  case  of  a  mill,  for  you  are  bound  to 
"  '  sustain  the  ferry  to  serve  and  repair  it,  in  ease  of  the 
"  '  common  people.'  So  far  the  authorities  appear  to  be 
"  clear,  that  if  a  new  ferry  be  set  up  without  the  king's 
"  licence  to  the  prejudice  of  the  old  one,  an  action  will 
"  lie,  and  there  is  no  case  which  has  the  appearance  of 
"  being  to  the  contrary  except  Ti-ipp  v.  Frank,  hereafter 
"  mentioned.  These  old  authorities  proceed  upon  the 
"  ground — first,  that  the  grant  of  the  franchise  is  good  in 
"  law,  being  of  a  sufficient  consideration  to  the  subject, 
"  who  as  he  receives  a  benefit,  may  have  by  grant  of  the 
"  Crown  a  corresponding  obligation  imposed  on  him  in 
"  return  for  the  benefit  received.  A  public  ferry,  then,  is 
"  a  public  highway  of  a  special  description,  and  its  termini . 
"  must  be  places  where  the  public  have  rights,  as  towns,  or 
"  vlUs,  or  highways  leading  to  towns  or  vills.  The  right 
"  of  the  grantee  is  in  the  one  case  an  exclusive  right  of 
"  carrying  from  town  to  town,  in  the  other  from  one  point 
"  to  the  other." 

In  Newton  v.  Cubitt^  Willes,  J.,  observed :  "  A  ferry  Newton  v. 
"  exists  in  respect  of  persons  using  a  right  of  way  where  "  '  ' 
"  the  line  of  way  is  across  water.  There  must  be  a  line 
"  of  way  on  land  coming  to  a  landing-place  on  the  water's 
"  edge,  or,  where  the  ferry  is  from  or  to  a  vill,  from  or  to 
"  one  or  more  landing-places  in  the  vill.  The  franchise 
"  is  established  to  secure  convenient  passage ;  and  the  ex- 

»  Siizxi/  T.  Field,  2  C.  M.  &  E.  432.  "  12  C.  B.,  N.  S.  32. 
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"  elusive  right  is  given  because  in  unpopulous  places  there 
"  might  not  be  sufficient  profit  to  maintain  the  boat  if 
"  there  was  no  monopoly.  The  ferry  is  unconnected  with 
"  the  occupation  of  land,  and  exists  only  in  respect  of  the 
"  persons  using  the  right  of  way.  The  questions  whence 
"  they  come  and  whither  they  go  are  irrelevant  to  the 
"  exercise  of  that  right,  and  the  ferryman  has  no  inchoate 
"  right  in  respect  of  any  of  them  unless  they  come  to  his 
"  passage.  Such  being  the  nature  of  a  ferry,  the  notion 
"  that  a  large  area  of  land  should  be  subject  to  the  servi- 
"  tude,  that  the  owners  and  occupiers  thereof  should  be 
"  prohibited  from  using  the  highway  of  the  Thames  as 
"  they  may  choose,  and  should  be  under  an  obligation  to 
"  get  to  the  highway  leading  from  Potter's  Stairs  across 
"  to  Greenwich  only  therefrom,  is  anomalous." 

That  was  an  action  for  infringement  of  plaintiffs'  ancient 
ferry  by  carrying  in  the  line  of  and  near  to  it.  The  evi- 
dence showed  a  right  of  ferry  in  plaintiffs  from  a  point  in 
the  Isle  of  Dogs,  called  Potter's  Ferry,  to  Grreenwich,  and 
that  down  to  1812  there  was  only  one  public  road  across 
the  island — i.  e.  from  Poplar  to  Potter's  Ferry — but  that 
since  then  many  houses,  &c.  had  been  built  in  the  island. 
Defendants  erected  a  pier  1280  yards  from  Potter's  Ferry 
Stairs,  and  by  means  of  a  steamboat  carried  passengers 
therefrom  to  Grreenwich  without  any  intention  of  diverting 
passengers  from  plaintiffs'  ferry.  There  was  no  public 
road  from  this  new  district  to  Potter's  Ferry : — Held,  that 
the  evidence  only  established  a  right  of  ferry  from  Potter's 
Ferry  to  Gh:eenwich,  and  not  from  the  whole  Isle  of  Dogs, 
and  did  not  show  an  actionable  disturbance  of  plaintiffs' 
ferry,  though  defendants  might  have  occasionally  carried 
a  person  who  came  from  Poplar. 

The  rights  and  privileges  of  owners  of  ferries  are  very 
SopUns  T.       clearly  stated  by  Mellish,  L.  J.,  in  Hopkins  v.  Great  Northern 

Kights  of  There  a  railway  company  under  an  Act  of  Parliament 


owners  of 


2  Q.  B.  Div.  230  ct  seq. 
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constructed  across  a  river,  half  a  mile  above  an  ancient  ferries  dia- 
ferry,  a  railway  bridge  and  foot  bridge,  the  foot  bridge  ''"^'^'^* 
being  used  by  persons  going  to  the  railway  station  and 
also  to  other  places.  The  traffic  across  the  ferry  con- 
sequently fell  off,  and  the  ferry  was  given  up,  and  on 
the  claim  for  compensation  by  the  owners  under  the  Lands 
and  Railways  Clauses  Compensation  Acts  (8  Vict.  c.  18, 
and  8  Vict.  c.  20),  it  was  held^  (reversing  the  decision  of 
the  Queen's  Bench  Division),  that  no  compensation  could 
be  recovered, — since,  1st,  An  action  could  not  have  been 
maintained  for  disturbance  of  the  ferry  in  respect  of  the 
traffic  either  by  the  railway  or  the  foot  bridge,  if  they 
had  been  erected  without  the  authority  of  an  Act;  2nd,  On 
the  ground  that,  the  injury  to  the  ferry  being  occasioned, 
not  by  the  construction,  but  by  the  working  of  the  rail- 
way, the  ferry  had  not  been  injuriously  affected  within 
the  Lands  Clauses  Act  or  the  Railways  Clauses  Act. 

MeUish,  L.  J.,  who  delivered  the  judgment  of  the  Court,^ 
reviewing  the  facts  of  the  case,  said :  "  We  will  consider 
"  first  that  which  is  by  far  the  most  important, — whether 
"  an  action   could  have  been  maintained  in  respect  of 
"  the  diversion  of  traffic  caused  by  the  railway  bridge. 
"  Now,  in  order  that  such  an  action  may  be  maintained, 
"  it  is  clearly  not  sufficient  for  the  owner  of  the  ferry  to 
"  prove  that  something  has  been  done  by  which  traffic 
"  has  been  diverted  from  his  ferry.     He  must  prove  that 
"  his  right  has  been  violated.     He  is  the  owner  of  a  par-  Owner  of  a 
"  ticular  description  of  monopoly,^  which  the  law  allows  owle^oi  a 
"  to  be  created  from  its  being  presumed  to  be  for  the  particular 
"  public  advantage ;  and  to  maintain  an  action  he  must  monopoly  for 
"  prove  that  the  defendants  have  in  substance  done  that  ^^  P'ltKo 
"  which  he  has  the  sole  right  to  do.     Now  we  apprehend  ^^^  has  not  a 
"  that  the  owner  of  a  ferry  has  not  a  grant  of  an  exclusive  grant  of 

"  right  of  carrying  passengers  and  goods  across  the  stream  any  means 

■whatever. 

I  lb.  p.  225.  2  Cf.  Kindersley,  V.-C,  in  Zel- 

-  Lord  Coleridge,  C.  J.,  Hellish,       ton  v.   Gooden,  L.  R.,   1   Eq.  123, 
L.  J.,  Brett  and  Amphlett,  JJ.  A.       for  which  see  ante,  p.  491. 
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Conditions  of 
grants  from 
the  Crown. 


Extent  of 
protection 
afforded  by 
the  Crown  to 
its  grantee. 


No  action  for 
violations  of 
right  other- 
wise than  by 
means  of 
boats. 


by  any  means  whatever,  but  only  a  grant  of  an  exclu- 
sive right  to  carry  them  across  by  means  of  a  ferry. 
In  Payne  v.  Partridge,^  it  was  laid  down  that  the  owner 
of  a  ferry  could  not  himself  build  a  bridge  in  substitu- 
tion for  the  ferry, — which  seems  a  clear  decision  that  he 
has  not  a  grant  of  every  mode  of  carrying  goods  and 
passengers  across;  for  if  he  had,  he  would  surely  be 
entitled,  if  not  bound,  to  provide  the  best  means  of 
crossing.  The  first  grantee  of  the  ferry  is  supposed  to 
have  represented  to  the  Crown  that  it  would  be  for  the 
public  advantage  that  a  ferry  should  be  established  in 
the  particular  locality,  and  then,  in  consideration  of  the 
grantee  undertaking  perpetually  to  keep  up  the  ferry, 
the  Crown  has  granted  to  him  the  exclusive  right  of 
ferrying  within  certain  limits.  There  is  nothing  in  the 
nature  of  this  transaction  which  would  lead  me  to  believe 
that  the  Crown  intended  to  guarantee,  or  had  power  to 
guarantee,  the  grantee  of  the  ferry  against  changes  of 
circumstances  and  future  discoveries  of  an  entirely  dif- 
ferent description  of  transit,  by  which  ferrying  might  be 
superseded.  The  Crown  professes  to  protect  the  grantee 
against  the  competition  of  other  persons  who  are  in  the 
same  line  of  business  and  do  the  same  thing  that  he 
does ;  but  he  appears  to  run  the  risk  of  any  change  of 
circumstances  which  may  render  ferrying  at  that  place 
useless. 

"  There  is  no  doubt,  however,  that  the  right  of  the 
owner  of  a  ferry  does  extend  somewhat  beyond  a  mere 
right  to  bring  an  action  against  persons  who  have 
carried  goods  or  passengers  for  hire  by  boat,  from  one 
terminus  of  his  ferry  to  the  other  ;  and  it  is  necessary  to 
examiae  the  authorities,  for  the  purpose  of  seeing  what 
the  true  limit  of  the  right  is.  We  have  not  been  able 
to  discover  that  any  action  has  ever  been  brought  by  the 
owner  of  a  ferry  against  any  person  for  violating  his 
right,  otherwise  than  by  means  of  boats.  The  authori- 
»  1  Salk.  12. 
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"  ties,  toth  old  and  new,  are  all  collected  in  Huzzeij  v. 
"  Field,^  and  Newton  v.  Cuhitt;'^  but  they  all  relate  to 
"  alleged  infringements  of  the  rights  of  the  owner  of  a 
"  ferry,  hy  means  of  boats.  They  establish  that,  although 
"  it  is  laid  down  in  a  very  early  case,' — *  If  I  have  a  ferry 
"  '  by  prescription,  and  another  erects  another  ferry  on 
"  '  the  same  river  near  to  it,  by  which  my  ferry  is  in- 
"  '  jured,  that  is  a  nuisance  to  me ;  for  I  am  bound  to 
"  '  sustain  and  repair  the  ferry  for  the  ease  of  the  lieges ; 
"  '  otherwise  I  shall  be  grievously  amerced,' — and  there 
"  are  other  authorities  to  the  same  effect ;  yet  it  does 
"  not  conclusively  follow,  as  a  matter  of  law,  that, 
"  because  a  new  ferry  diverts  some  of  the  traffic  from  an 
"  old  ferry,  it  is  actionable  ;  and  it  may  be  that  no  action 
"  can  be  maintained  in  respect  of  the  new  ferry,  if  it  has 
"  been  set  up  hona  fide,  for  the  purpose  of  accommodating 
"  a  new  and  different  traffic  from  that  which  was  accom- 
"  modated  by  the  old  ferry.  In  Newton  v.  Cuhitt,^  there 
"  were  two  counts;  the  first  complaining  that  the  defen- 
"  dant  had  carried  passengers  in  the  line  of  the  plaintiff's 
"  ferry  ;  the  second,  that  they  had  so  done  near  the  said 
"  ferry,  for  the  purpose  of  evading  it ;  and  Mr.  Justice 
"  Wnies,  after  showing  that  the  defendants  had  not 
"  carried  passengers  in  the  line  of  the  plaintiff's  ferry, 
"  says :  '  The  second  count,  charging  that  the  defendants 
"  '  carried  near  the  line  of  ferry,  for  the  purpose  of 
"  '  evading  it,  raises  another  question.  The  owner  of  the 
"  '  ferry  has  a  cause  of  action  for  carrying  in  the  line  of 
"  '  the  ferry,  whether  it  be  done  directly  or  indirectly. 
"  '  He  has  a  right  to  the  transport  of  the  passengers  using 
"  '  the  way ;  and  if  the  alleged  wrongdoer  makes  a 
"  '  landing-place  near  to  the  ferry  landing-place,  so  as  to 
"  '  be  in  substance  the  same,  making  no  material  differ- 
"  '  ence  to  travellers,  such  a  wrongdoer  would  be  guilty  of 

»  2  0.  M.  &  E.  432.  2  2  RoU.  Abr.  140. 

»  12  C.  B.,  N.  S.  32;  31  L.  J.,  *  12  C.  B.,  N.  S.  32;  31  L.  J., 

C.  P.  246.  C-  P.  246. 
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'  the  wrong  complained  of  in  the  second  count ;  he 
'  would  indirectly  carry  in  the  line  of  the  plaintiff's 
'  ferry. '^  Further  on  he  says:  'The  principle  by  which 
'  to  decide,  whether  the  proximity  of  a  new  passage 
'  across  the  water  to  an  ancient  ferry  is  actionable,  has 
'  not  been  clearly  laid  down.  It  seems  reasonable  to 
'  infer  that  if  the  franchise  of  a  ferry  is  established  for 
'  facility  of  passage,  and  if  the  monopoly  is  given  to 
'  secure  convenient  accommodation,  a  change  of  circum- 
'  stances  creating  new  highways  on  land  would  carry 
'  with  it  a  right  to  continue  the  line  of  those  ways  across 
'  a  water  highway ;  and  it  is  obvious  that  the  single 
'  landing-place  which  sufficed  for  an  uninhabited  marsh, 
'  would  be  utterly  inadequate  for  several  towns  thronged 
'  with  industrial  mechanics.'  Now  this  being  the  result 
of  the  authorities,  it  seems  to  us  by  no  means  clear  that 
a  person  building  a  bridge  over  a  stream,  even  in  the 
line  of  a  ferry,  would  be  liable  to  an  action  by  the 
owner  of  a  ferry.  It  is  true  that  the  opening  a  new 
bridge  might  be  as  prejudicial,  or  indeed,  much  more 
prejudicial,  to  the  property  of  the  owner  of  the  ferry, 
than  the  setting  up  of  a  rival  ferry ;  but  one  does,  and 
the  other  does  not,  involve  the  direct  doing  of  the  very 
thing,  the  exclusive  right  to  do  which  has  been  granted 
to  the  owner  of  the  ferry  :  and  it  seems  to  be  extending 
the  principle  of  liability  for  an  indirect  violation  of  the 
rights  of  the  owner  of  a  ferry  to  an  unreasonable  extent, 
to  hold  that  it  extends  to  make  a  person  liable  to  action, 
who  has  not  ferried  or  carried  passengers  by  boat  at 
all." 

After  noticing  that  the  railway  bridge  in  question  did 
not  join  the  highway  on  which  one  terminus  of  the  ferry 
was  situate  to  the  highway  on  which  the  other  termimis 
was  situate,  and  that  the  passengers  and  goods  conveyed 
over  the  railway  bridge  did  not  use  the  highway  on  each 

1  12  C.  E.,  N.  S.,  at  p.  59;  31  L.  J.,  C.  P.  at  p.  253. 
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side  of  the  river  adjoining  the  ferry  at  all,  his  lordship 
points  out  that  the  passages  cited  from  Mr.  Justice  Willes' 
judgment  in  Newton  v.  Ctthitt,  seem  strongly  in  the  de- 
fendant's favour,  and  continues :  "  From  what  is  there 
"  said,  it  would  follow  that,  even  if  the  railway  bridge 
"  had  never  been  made,  but  the  railway  company  had 
"  established  a  new  ferry  for  the  purpose  of  conveying 
"  goods  and  passengers  from  their  railway  on  one  side 
"  of  the  river,  to  their  railway  on  the  other  side,  it  would 
"  not  have  been  actionable,  for  the  railway  would  have 
"  been  a  new  highway  on  land,  which  a  change  of  cir- 
"  cumstances  had  rendered  necessary,  and  it  would  be 
"  reasonable  that  the  new  highway  should  be  allowed  to 
"  be  continued  over  the  water  highway." 

Further  on  his  lordship  thus  comments  on  the  question  Question  of 
of  compensation  to  the  owners  of  ferries  in  such  cases.  to'owTiers  of"^ 
"  There  is  another  consideration  which  seems  to  us  to  be  ferries  for 
"  in  favour  of  the  defendants.     If  owners  of  ferries  are  tion  of  new 
"  held  entitled  to  compensation,  they  will  certainlv  form  l^igii-.Yays 

■■-  ■'  •'  considerea. 

"  a  singular  exception  to  all  other  persons  who  were  the 
"  owners  of  highways  or  had  a  legal  interest  in  the  profits 
"  to  be  derived  from  the  u^e  of  highways  before  railways 
"  were  invented.  It  can  hardly  be  necessary  to  enumerate 
"  the  different  classes  of  persons  who  had  a  legal  interest 
"  in  the  old  highways,  and  who  have  suffered  loss  from 
"  the  diversion  of  traffic  from  those  highways  to  railways ; 
"  proprietors  of  canals,  turnpike  trustees,  holders  of  turn- 
"  pike  bonds,  trustees  of  river  navigations,  and  holders  of 
"  bonds  secured  on  their  tolls,  have  all  suffered  great  losses 
"  from  the  diversion  of  traffic  to  railways,  and  have  re- 
"  ceived  no  compensation.  No  doubt  their  rights  have 
"  not  been  infringed,  though  their  property  has  been 
"  affected.  They  were  all  in  substance  the  owners  of  par- 
"  ticular  kinds  of  highway.  If  any  person  used  their 
"  highway  without  their  permission,  without  paying  their 
"  toll,  the  law  gave  them  a  remedy ;  but  they  had  no 
"  remedy  for  a  diversion  of  traffic  caused  by  the  invention 

K  li  2 
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"  of  a  better  kind  of  highway.  Is  the  owner  of  a  ferry  in 
"  a  different  position  ?  We  think  he  is  not.  We  think 
"  he  also  is  the  owner  of  a  particular  description  of  high- 
"  way,  who  is  entitled  to  his  legal  remedy  if  anybody 
"  infringes  upon  his  right,  or  uses  his  highway,  without 
"  paying  his  toll ;  but  that  he,  like  the  others,  must  bear 
"  the  loss  occasioned  by  the  diversion  of  traffic  caused  by 
"  the  introduction  of  railways.  Another  class  of  persons 
"  interested  in  highways  may  be  referred  to,  more  analo- 
"  gous  to  the  owners  of  ferries.  The  Crown  had  exactly  the 
"  same  prerogative  respecting  bridges  that  it  had  respecting 
"  ferries.  Suppose  that  the  Crown  had,  in  consideration 
"  of  a  person  undertaking  to  keep  perpetually  in  repair  a 
"  bridge  over  a  stream  carrying  a  highway,  granted  to 
"  such  person  and  his  heirs  a  reasonable  toll  in  respect  of 
"  all  persons  and  goods  passing  over  the  bridge ;  or,  in 
"  other  words,  assume  the  existence  of  a  good  toll  thorough 
"  in  respect  of  a  bridge.  The  owner  of  the  toll  would  be 
"  possessed  of  a  franchise  exactly  similar  to  that  of  the 
"  owner  of  a  ferry,  and  would  be  liable  to  be  indicted  if 
"  he  did  not  keep  the  bridge  in  repair ;  but  would  he  be 
"  entitled  to  compensation  on  account  of  traffic  having 
"  been  diverted  from  his  bridge  by  a  new  railway  ?  It  is 
"  difficult  to  suppose  that  he  would,  for  his  right  to  receive 
"  toll  in  respect  of  all  persons  and  goods  passing  over  his 
"  bridge  has  not  been  violated  in  the  least.  On  the  whole 
"  we  are  of  opinion  that  no  action  could  have  been  main- 
"  tained  by  the  plaintiff  in  respect  of  the  railway  bridge  if 
"  it  had  been  opened  without  the  authority  of  an  Act  of 
"  Parliament."  Their  lordships  held,  that  Newton  v. 
Cuhitt  governed  also  the  question  of  the  footbridge,  and 
ordered  judgment  with  costs  to  be  entered  for  the  defen- 
dants. 

From  the  above  remarks  it  will  be  evident  that  the 
owner  of  a  ferry  enjoys  a  monopoly  with  respect  to  a 
certain  class  of  highway,  and  that  though  entitled  to 
maintain   an    action   for  infringement   of    his   right,   he 


Digitized  by  Microsoft® 


FERRY.  501 

cannot  do  so  for  loss  of  traffic  caused  by  a  new  highway 
by  bridge  or  ferry  made  to  provide  for  a  new  traffic. 

As  was  stated  above,  the  owner  of  a  ferry  is  liable  for  Liability  of 
injury  to  the  rights  of  subjects  of  the  realm  for  wilful  owners  of 
obstruction  or  neglect  of  duty.^  ferries  for 

In  Willoughhy  v.  Sorridge,^  the  lessees  of  a  ferry  pro-  negligence. 
vided  steam  boats  for  the  conveyance  of  passengers,  goods, 
and  cattle,  and  also  slips  for  landing  and  embarking  them, 
which  were  generally  sufficient  for  that  purpose.  It  was 
held,  that  they  were  liable  for  an  injury  to  a  passenger's 
horse  in  consequence  of  the  side  rail  of  the  landing  slip 
(of  the  dangerous  state  of  which  they  had  been  forewarned) 
giving  way,  although  the  horse  was  at  the  time  under  the 
owner's  control  and  management. 

A  common  carrier  by  water  stands  on  the  same  footing  A  common 

•11       •]  o  carrier  by 

as  a  common  carrier  by  land."*  water  is  on 

The  carrier  does  not  insure  against  the  irresistible  act  of  ^^^  ?3,me 
nature,  nor  against  defects  in  the  thing  carried  itself,  or  on  land,  and 
both  taken  together ;   and  if  he  can  show  that  either  the  ^^^  ""a^st 
act  of  nature  or  the  defect  of  the  thing  itself,  or  both  taken  the  irresistible 
together,  formed  the  sole,  direct,  and  irresistible  cause  of 
the  loss,  he  is  discharged.* 

In  Walker  v.  Jackson,  it  was  held,  that  a  contract  to 
carry  and  land  a  carriage  and  jewellery,  could  not  be  implied 
from  the  mere  character  of  the  defendants  as  owners  of  the 
ferry,  but  that  it  was  a  question  for  the  jury  whether  there 
was  in  fact  such  a  contract.^  The  plaintifE  went  on  board 
defendants'  steam  ferry  boat  with  his  horse  and  carriage 
paying  defendants'  charge  for  a  light  four-wheeled  phaeton. 
Jewellery  and  watches  of  great  value  were  in  a  box  under 
the  seat,  which  defendants  did  not  know.  The  carriage 
was  taken  safely  across  the  river,  but  on  landing  fell  into  the 

1  See   ante,    p.    487 ;    Stephen's  *  Nugent  t.  Smith,  1   0.  P.  D. 

Blackstone,  vol.   i.   pp.   683,   684 ;  423 ;    see   the   judgments  in  this 

"Willes,  512,  n.;  Payne  y.  Partridge,  case,  in  which  the  law  as  to  the 

1  Show.  231;  2  RoU.  Abr.  140.  liability  of  carriers  was  fully  re- 

■^  12  C.  B.  742.  fiewed. 

3  Pich    V.   Kneelani,   Cro.   Jao.  *  10  M.  &  W.  161. 
330;  Hob.  17. 
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Ferry  tolls. 


river  and  the  jewellery  was  iBJured.  It  was  held,  that  the 
plaintifE's  right  of  action  was  not  affected  by  his  not  having 
communicated  the  fact  that  the  jewellery  was  in  the 
carriage :  that  if  a  contract  to  land  was  established,  it  was 
a  question  for  the  jury  whether  the  landiQg  was  com- 
plete under  the  circumstances;  and  also  that  to  rebut 
usage  to  take  and  land  carriages,  a  notice  not  visible  to 
those  who  came  in  carriages,  that  defendants  did  not 
undertake  to  land  carriages  and  would  be  responsible  for 
no  injury,  was  not  admissible. 

To  an  action  on  the  case  for  disturbance  of  the  plaintiff's 
ferry  by  the  defendant  plying  a  boat  from  and  to  the 
same  places,  from  and  to  which  the  plaintiff's  ferry  plies, 
it  is  no  answer  to  prove  that  plaintiff  had  neglected  his 
ferry  to  the  inconvenience  of  the  public  before  the  estab- 
lishment of  that  of  the  defendant,  or  to  show  that  2d.  had 
been  of  late  demanded  and  taken  by  the  plaintiff,  whereas 
formerly  only  Id.  was  taken.^ 

Anguish  v.  JEbden'^  was  an  action  for  toll  brought  by  the 
owner  of  an  ancient  ferry,  at  the  trial  of  which  it  tran- 
spired that  the  plaintiff  had  leased  the  tolls  of  the  ferry 
for  a  term  of  years,  but  that  the  lease  was  not  under  seal. 
The  counsel  for  the  defendant  submitted  that  the  plaintiff 
should  be  nonsuited;  but  the  learned  judge  was  of  opinion 
that  tolls  lying  in  grant  and  not  in  tenure,  no  interest  in 
law  passed  by  the  agreement  for  letting  the  tolls  because  it 
was  not  under  seal,  and  that  the  action  was  therefore 
maintainable.  If  the  plaintiff  had  sued  for  an  injury 
done  to  his  interest  as  a  reversioner  in  the  ferry,  he  would 
have  been  defeated  for  want  of  proof  of  an  existing  valid 
lease.     The  plaintiff  recovered. 

Lord  Coke'  defines  "passage"  as  a  ferry  for  the  passage 
of  men  and  cattle  over  water,  for  which  the  owner  has 

I  Feter  v.  Xendal,  6  B.  &  0.  703 ; 
see  Q-unmng  on  Tolls,  p.  110.  See 
also  Anr/uish  v.  Mbden,  Bury  Sum- 
mer Assizes,  1830,  cor.  Parke,  .J. 

^  Bury  Summer  Assizes,  1830, 
cor.  Parke,  J.  Cf.  SuJie  of  Somer- 


set V.  Fogicell,  5  B.  &  C.  875 ;  R.  v. 
North  JDuffleld,  3  M.  &  S.  247; 
see  Gunning,  p.  111. 

^  In  Jehn  Jeili's  ease,  8  Eep.  46 ; 
see  Grunning,  p.  106. 
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a  toll;  tut  it  has  been  said  in  an  old  case^  that  a  ferry- 
is  in  respect  of  the  landing-place,  and  not  of  the  water. 
The  water  may  belong  to  one  and  the  ferry  to  another, — 
as  it  is  of  ferries  on  the  Thames,  where  in  some  places  the 
Archbishop  of  Canterbury  has  the  ferry,  and  the  Lord 
Mayor  of  London  the  interest  in  the  water.  ^ 

The  indiyiduals  or  all  the  inhabitants  of  a  particular 
town  may,  by  custom,  have  a  right  of  passage  over  a  ferry 
without  payiug  toll ;  for  such  a  custom  may  reasonably  have 
had  its  origin  in  an  agreement  that  the  inhabitants  of  the 
town  should  be  at  the  charge  of  procuriug  the  grant,  and 
that,  in  consideration  of  that,  another  should  provide  a 
boat  and  take  toll  at  the  ferry  of  all  but  the  inhabitants, 
and  that  they  should  pass  toll  free.  Such  an  agreement 
would  be  good  at  this  day,  and  the  interest  of  the  owner 
of  the  ferry  would  be  encumbered  with  the  discharge  of 
the  inhabitants  of  the  town  from  toll  for  passing  over  the 
ferry  in  his  boat.^ 

Bridges. 

Wharton*  defines  a  bridge  to  be  "  a  building  of  brick.  Definition. 
"  stone,  wood,  or  iron  across  a  river,  ditch,  valley,  or  other 
"  place  for  the  convenience,  ease,  and  benefit  of  travellers." 

In  early  times  the  expense  of  repairiag  bridges  was  Repair  at 

part  of  the .  trinoda  necessitas,  to  which,  in  accordance  with  i°^],°y  times 

feudal  laws,  every  man's  estate  was  subject, — viz.  expeditio  part  of  the 

'  •'  _  "  trinoda  necesst- 

contra   hostem,    arcium   comtructio,  et   ponuum   reparatio.    tas. 

Accordiug  to  Blackstone,'^  the  reparation  of  bridges  ia- 

cluded  that  of  roads;   and  hence  every  parish  is  bound 

to  keep   the  high  roads  passing   through  it,  and,  con- 

'  Inhalitants of  IpswichY. Browne,  ^  Stephen's  Blaokstone,  vol.  iii. 

Saville,  11 ;  see  Gunning  on  Tolls,  6th  ed.  p.  242;  Bl.  Com.  16th  ed. 

p.  106.  vol.  i.  p.  357. 

^  Gunning-,  p.  106.  '^  BI.  Com.  vol.  i.  p.  357.    As  in 

'  Fayne  v.  Partridge,  Garth.  191 ;  the Eoman  law:  "ad  instructiones 

1  Show.  243,  255;  3  Mod.  289;   1  "  reparation esqueitinerumet  pon- 

Salt.    12;    Comh.    180;    Holt,  6;  "  tium  nuUum   genus    hominum, 

see  Gunning,  p.  107.  "  nuUiusque  dignitatis  ac  venera- 

*  Wharton's  Law  Lexicon,  4th  "  tionis  meritis  cessare  oportet ; " 

ed.  p.  144.  c.  11,  74,  4. 
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sequently,  the  bridges,  in  good  and  sufficient  repair.  But 
while  the  care  of  roads  still  devolves  on  parishes,  that  of 
bridges  has  passed  for  the  most  part  to  the  counties  at 
large  in  which  they  are  situate.^ 

By  Magna  Charta,^  it  was  provided  "  that  no  town  or 
"  freeman  shall  be  distrained  to  make  bridges  nor  banks 
"  but  such  as  of  old  time  and  of  right  have  accustomed 
"  to  make  them  in  the  time  of  King  Henry  our  grand- 
"  father;" — and  the  liability  of  individuals  or  particular 
places  to  repair  ratione  tenurce^  was  thus  fixed,  and  the 
feudal  burthen  somewhat  alleviated.  The  liability  of  the 
county  at  common  law  to  repair  was  fully  afiirmed*  by 

22 Hen. VIII.  the  passing  of  22  Ren.  VIII.  c.  5,'  whereby  "justices 
"of  peace"  were  "empowered  to  inquire  of  repairs 
"  of  bridges  and  award  process  against  offenders  as  the 
"  king's  justices  of  his  bench  use  commonly  to  do,  or  as 
"  it  shall  seem  by  their  discretion  to  be  necessary  and 
"  convenient  for  the  speedy  amendment  of  such  bridges" 

Sect.  2.  (sect.  1).     By  sect.  2,  in  order  to  ascertain  what  persons 

shall  be  liable  to  the  repair  of  bridges,  it  is  enacted — 
1st,  that  if  the  said  bridges  are  without  a  city  or  town 
corporate,  they  shall  be  made  by  the  inhabitants  "  of  the 
"  shire  or  riding  within  which  the  said  bridge  decayed 
"  shall  happen  to  be ; "  2nd,  "  If  within  the  city  or  town 
"  corporate,  then  by  the  inhabitants  of  every  such  city  or 
"  town  corporate;"  and  3rd,  "If  part  of  any  such  bridges 
"  decayed  happen  to  be  one  in  one  shire,  riding,  city,  or 
"  town  corporate,  and  the  other  part  thereof  in  another 
"  shire,  riding,  city,  or  town  corporate,  or  if  part  be  within 
"  the  limits  of  any  city  or  town  corporate,  and  part  with- 
"  out  or  part  within  one  riding  and  part  within  another, 


'  Stephen's  Blackstone,  6th  ed. 
vol.  iii.  p.  242;  Viner's  Ahridg- 
ment,  Bridges ;  and  see  Re  Newport 
Bridge,  2  Ell.  &  EU.  377. 

2  9  Hen.  III.  c.  15  (Ruff.). 

3  See  Baker  v.  Greenhill,  3  Q.  B. 
148;  Reg.  v.  Bedfordshire,  4  Ell. 
&  Bl.  635;   Stephen's  Blackstone, 


vol.  iii.  p.  242 ;  see  post,  p.  527  ; 
Mag.  Car.  c.  15,  applies  only  to 
the  making  and  not  to  the  repairing 
of  Bridges ;  Rex  v.  West  Riding  of 
Yorkshire,  5  Burr.  2594. 

*  1  Bl.  Com.  p.  357,  n.  15. 

^  An  Act  concerning  the  amend- 
ment of  bridges  in  highways. 
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"  that  then,  in  every  such  case,  the  inhabitants  of  the 

"  shires,  ridings,  or  towns  corporate  shall  be  charged  and 

"  chargeable  to  amend,  make,  and  repair  such  part  and 

"  portion  of  such  bridges  so  decayed  as  shall  be  and  be 

"  within  the  limits  of  the  shire,  riding,  city,  or  town  cor- 

"  porate  wherein  they  be  inhabited  at  the  time  of  the  same 

"  decays." 

Sect.  7  makes  provision  for  the  repairing  of  highways  22  Hen.  VIlI. 

at  the  end,  making  the  liability  for  repair  extend  to  "  such  "'   '  ^'  ^' 

"  part  and  portion  of  the  highways  in  every  part  of  this 

"  realm  as  well  within  franchise  as  without,  as  lie  next 

"  adjoining  to  any  ends  of  any  bridges  within  this  realm 

"  distant  from  any  of  the  said  ends  by  the  space  of  300 

«  feet."i 

Of  the  numerous  important  statutes  relating  to  bridges,^  5  &  6  "Will. 

IV.  0.  50,  8. 


'  Cf .  B.  T.  W.  Riding,  Yorkshire, 
2  East,  342  ;  R.  v.  Inhabitants  of 
the  County  of  Kent,  2  M.  &  S.  513  ; 
Rex  V.  West  Riding  of  Yorkshire, 
7  East,  588 ;  Bl.  Com.  vol.  i.  p.  357, 
note  15.     See  also  post,  p.  526. 

^  The  following  are  some  of  the 
principal : — 

1  Ann.  St.  1,  c.  12  (in  Euff.  v.  18). 

' '  An  Act  to  explain  and  alter 
"  the  Act  made  in  the  22  Hen. 
"  VIII.  concerning  repairing  and 
"  amending  of  bridges  in  the 
"  highways,  and  for  repealing  an 
"  Aotmadein  23  Q.  Eliz.  for  the  re- 
"  edifying  of  Cardiff  Bridge  in  the 
"  county  of  Glamorgan,  and  also 
"  for  changing  the  day  of  election 
"  of  the  wardens  and  assistants  of 
"  Kochester  Bridge." 

Sect.  1  recites  22  Hen.  VIII.  u. 
6,  and  states  that  the  mode  of 
collecting  and  taking  money  for 
the  repair  of  bridges  established 
thereby  (viz.  through  constable  or 
two  honest  inhabitants)  had  been 
found  very  troublesome,  burden- 
some and  chargeable  to  the  several 
counties,  cities,  towns  corporate, 
ridings  and  divisions. 

Sect.  3  therefore  proceeds  to 
enact,  that  the  justices  at  general 
or    quarter    sessions    may   assess 


towns  for  repair  and  maintenance 
of  bridges,  hut  that  such  assess- 
ments are  to  be  levied  by  the  con- 
stable of  each  parish,  township, 
hamlet,  or  viU  in  such  manner  as 
the  said  justices  may  direct,  and 
are  then  to  be  paid  to  the  high 
constables  of  hundreds,  who  are  in 
their  turn  to  pay  the  same  to  such 
person  and  persons  as  the  said 
justices  by  their  order  at  sessions 
shall  appoint  to  be  treasurers  and 
receivers  of  the  same.  The  assess- 
ments are  to  be  levied  by  distress 
and  the  sale  of  goods  of  every 
person  so  assessed  not  paying  the 
same  within  ten  days  after  de- 
mand, rendering  the  overplus  of  the 
value  of  the  goods  so  distrained  to 
the  owner  and  owners  thereof,  the 
necessary  charges  of  making  and 
selling  such  distress  being  first  de- 
ducted. 

By  sect.  3,  high  constables, 
churchwardens,  &c.  neglecting  to 
assess,  &c.  are  subject  to  a  penalty 
of  40«.,  and  every  treasurer,  xm- 
duly  paying  money,  to  a  penalty  of 
51. 

Fines,  &c.  are  to  be  returned  into 
the  Exchequer,  paid  to  treasurers 
appointed  by  quarter  sessions,  and 
applied  in  repair  of  bridges,  &c. 
(sect.  4). 


21. 
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the   5   (^   6  Will.  IV.  c.  50  {The  mgJmays  Act,  1835), 
requires  to  be  noticed.     By  sect.  21  it  is  enacted,  "  That  if 


Sect.  5  provides  that  matters 
concerning  such  repairs  are  to  be 
determined  in  the  county  where 
they  lie,  and  not  elsewhere;  and 
that  no  presentment  or  indictment 
for  not  repairing  such  bridges  or 
the  highways  at  the  end  of  such 
bridges  shall  be  removed  by  cer- 
tiorari out  of  the  said  county  into 
any  other  court. 

Sect.  6  regulates  the  allowance 
made  to  persons  executing  the  Act, 
and  sect.  7  permits  parties  in 
actions  under  the  Act  to  plead  the 
general  issue. 

Sect.  8  provides  that  neither  this 
Act  nor  anything  therein  contained, 
shall  excuse  or  discharge  any  par- 
ticular persons,  estates  or  places 
from  repairing  any  bridge  which 
they  have  heretofore  usually  re- 
paired. 

43  Geo.  III.  c.  59. 

' '  An  Act  for  remedying  certain 
"  defects  in  the  laws  relative  to 
"  the  building  and  repairing  of 
"  county  bridges  and  other 
"  works  maintained  at  the  ex- 
"  pense  of  the  inhabitants  of  the 
"  counties  in  England  "  (1803). 

This  Act,  called  Lord  Ellen- 
borough's  Act,  was  passed  in  con- 
sequence of  the  decision  of  the 
Court  of  Queen's  Bench  in  Hex  v. 
West  Siding,  Yorkshire  (2  East, 
342). 

Sect.  1  empowers  surveyors  of 
county  bridges  to  get  materials 
for  the  repair  of  bridges  in  the 
same  manner  as  surveyors  of  turn- 
pike roads,  and  to  remove  obstruc- 
tions and  annoyances  therefrom  in 
the  same  manner  as  surveyors  are  en- 
titled to  do  under  13  Geo.  III.  c.  78. 

By  sect.  2,  the  justices  at  quarter 
sessions  may  make  orders  for  the 
widening  and  altering  the  situation 
of  county  bridges,  and  may  pur- 
chase land  for  such  purposes. 

By  sect.  3,  it  is  enacted  that  the 
right  and  property  of  all  tools, 
implements,  timiber,  bricks,  stones, 
gravel,  and  other  materials  pur- 
chased,  gotten,   or  had,  or  to  be 


purchased,  gotten,  or  had,  by  the 
order  of  the  justices  in  counties,  or 
the  surveyor  of  county  bridges, 
shall  be  vested  in  the  said  sur- 
veyor. 

The  inhabitants  of  counties  shall 
and  may,  by  sect.  4,  sue  for 
damages  done  to  bridges,  &c.  in 
the  name  of  their  surveyor,  and 
shall  and  may  be  sued  in  his  name ; 
provided  always  that  every  such 
surveyor  in  whose  name  any  action 
or  suit  shall  be  commenced,  prose- 
cuted, or  defended  in  pursuance  of 
this  Act  shall  always  be  re-im- 
bursed  and  paid  out  of  the  monies 
in  the  hands  of  the  treasurer  of  the 
public  stock  of  such  county  re- 
spectively all  such  costs  and  charges 
as  he  shall  be  put  unto  or  become 
chargeable  with  by  reason  of  his 
being  so  made  plaintiff  or  defen- 
dant therein,  and  also  all  the  costs 
and  charges  of  prosecuting  any 
indictment  or  indictments,  or  other 
proceedings  against  any  person  or 
persons  whomsoever. 

Sect.  5  describes  the  bridges 
which  inhabitants  of  counties  shall 
be  liable  to  repair  and  maintain,  it 
being  provided  that  such  bridge 
must  be  erected  in  a  substantial 
and  commodious  manner,  imder 
the  direction  or  to  the  satisfaction 
of  the  county  surveyor,  or  persons 
appointed  by  the  justices  of  the 
peace  at  the  general  quarter  ses- 
sions assembled,  or  by  the  justices 
of  the  peace  of  the  county  of  Lan- 
caster at  their  annual  general  ses- 
sions; see  Sex  v.  Derby,  3  B.  & 
Ad.  147  ;  Sex  v.  Lancashire,  2  B. 
&  Ad.  813  ;  Sex  v.  Devon,  2  N.  & 
jVI.  412  ;  Scg.  v.  Gloucester,  Car.  & 
M.  516  ;  Seg.  v.  Southampton,  IS 
a  B.  841. 

Sect.  6  regulates  the  orders,  &o. 
respecting  county  bridges  in  the 
county  of  York,  and 

Sect.  7  provides  that  the  Act 
shall  not  extend  to  bridges  re- 
paired by  reason  of  tenure  or  by 
prescription. 

Other  enactments  are  : — 5  WUl. 
&  M.   c.   11,  s.  6  ;    12  Geo.  II.  o. 


Digitized  by  Microsoft® 


BEIDGES.  507 

"  any  bridge  shall  hereafter  be  built,  which  bridge  shall 
"  be  liable  by  law  to  be  repaired  by  and  at  the  expense  of 
"  any  county  or  part  of  a  county,  then  and  in  such  case  all 
"  highways  leading  to,  passing  over,  and  next  adjoining 
"  to  such  bridge  shall  be  from  time  to  time  repaired  by  the 
"  parish,  person,  or  body  politic  or  corporate,  or  trustees  of 
"  a  turnpike  road  who  were  by  law  before  the  erection  of 
"  the  said  bridge  bound  to  repair  the  said  highways : 
"  provided,  nevertheless,  that  nothing  herein  contaiaed 
"  shall  extend  or  be  construed  to  extend  to  exonerate  or 
"  discharge  any  county  or  any  part  of  any  county  from 
"  repairing  or  keeping  in  repair  the  walls,  banks,  or  fences 
"  of  the  raised  causeways,  and  raised  approaches  to  any 
"  such  bridge  or  the  land  arches  thereof."^ 

By  sect.  5  of  the  same  Act,  the  word  "highway"  shall 
be  understood  to  mean  all  roads,  Iridges  [not  being  county 
bridges),  carriage  ways,  cart  ways,  horse  ways,  bridle  ways, 
foot  ways,  cause  ways,  church  ways,  and  pavements ;  and 
by  sect.  22,  it  is  enacted  "that  the  several  powers  and 
"  authorities  hereby  vested  in  the  surveyor  of  highways,  as 
"  well  for  the  getting  of  materials  as  the  preventing  and 
"  removing  of  all  nuisances  and  annoyances,  shall  be  and 
"  the  same  are  hereby  vested  in  the  surveyor  of  county 
"  bridges,  and  the  roads  at  the  ends  thereof  repairable 
"  therewith ;  and  the  several  penalties,  forfeitures,  matters, 
"  and  things  in  this  Act  contained  relating  to  highways 
"  shall  be  and  the  same  are  hereby  extended  and  applied, 
"  as  far  as  the  same  are  applicable,  to  such  bridges,  and 
"  the  roads  at  the  ends  thereof  as  aforesaid,  the  said  sur- 
"  veyor  or  surveyors  of  county  bridges  making  satisfaction 
"  and  compensation  for  all  trespass  and  damage  done  in 
"  the  execution  of  the  powers  of  this  Act,  in  such  and  the 
"  same  manner  as  the  surveyors  of  highways  are  required 
"  to  make  under  the  provisions  of  this  Act." 

29,  s.  14;  14  Geo.  II.  c.  33;   13  passim,  for  a  digest  of  statutes  and 

Geo.  III.   c.   78  ;   52  Geo.  III.  o.  cases  on  this  subject. 

110;   64  Geo.  III.  o.  90;    55  Geo.  '  See,  too,  Stephen's  Blaokstone, 

III.  0.  143.    See  Chambers'  "Law  vol.  iii.  p.  243. 

relating  to  Highways  and  Bridges, " 

Digitized  by  Microsoft® 


508 


OF    FEEEIES   AND    BKIDGES. 


Passing  over  4  <^  5  Vict.  c.  49,  a  statute  enabling  money 
for  the  repair  of  county  bridges  to  be  borrowed  on  credit 
of  the  county  rate;^  and  13  Hf  14  Vict.  c.  64,  which 
regulates  the  repair  of  bridges  in  cases  where  a  borough, 
and  not  a  county,  is  liable  ;^  the  next  statute  of  import- 
ance is  24  ^  25  Vict.  c.  97,'  sect.  33  of  which  provides  that — 
Whosoever  shall  unlawfully  and  maliciously  pull  or  throw 
down  or  in  anywise  destroy  any  bridge  (whether  over  any 
stream  of  water  or  not),  or  any  viaduct  or  aqueduct,  over 
or  under  which  bridge,  viaduct  or  aqueduct,  any  highway, 
railway,  or  canal  shall  pass,  or  do  any  injury  with  intent 
and  so  as  thereby  to  render  such  bridge,  viaduct,  or 
aqueduct,  or  the  highway,  railway,  or  canal  passing  over 
or  under  the  same,  or  any  part  thereof,  dangerous  or  im- 
passable, shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and  if  a  male  under 
the  age  of  sixteen  years  with  or  without  whipping.* 

f  731*12'*'        ^^  ®®^*-  ^^  °*  ^^  ^  ^*  '^'''*-  "■  '^^'  ^*  ^^  provided  that 
where  a  turnpike  road  shall  become  an  ordinary  highway, 

all  bridges  which  were  previously  repaired  by  the  trustees 

of  such  turnpike  road  shall  become  coimty  bridges,  and 

shall  be  kept  in  repair  accordingly.^ 

Provided  that,  for  the  purposes  of  this  Act,  such  bridges 

'  "An  Act  to  provide  for  re-  and  sects.  65 — 67. 

"  pairing,  improving,  and  rebuild-  '  "An  Act  to   consolidate  and 

"  ing    county    bridges"     (1841),  "  amend  the  statute  law  of  England 

sect.   42    (repealed   in  part).     See  "  and  Ireland  relating  to  malicious 

Stepli.  Com.  vol.  iii.  p.  242,  u.  (A).  "  injuries  to  property. 

2  "  An  Act  to  provide  for  more  *  As  to  the  pimislunent  of  penal 

"  effectually  maintaining,  repair-  servitude,  see  sect.  2  of  27  &  28 

"  ing,  improving,  and  rebuilding  Viot.  0.  47. 

' '  bridges  ia  cities  and  boroughs  "  "^  "  An  Act  to  continue  certain 

(1856),     (repealed    in    part).     See  "  Turnpike  Acts  in  Great  Britain, 

Steph.  Com.  vol.  ui.  p.  242,  n.  (A).  "  to  repeal  certain  other  Turnpike 

The  construction  of  railway  bridges  ' '  Acts,  and  to  make  further  provi- 

is  regulated  by  8  &  9  Vict.  0.  20  "  sions  concerning  turnpike  roads " 

(The    Railways    Clauses    Consoli-  (1870). 
dation  Act,    1845),  sects.    46—62, 
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shall  be  treated  as  if  they  were  bridges  built  subsequently 
to  the  passing  of  the  Act  of  the  fifth  and  sixth  years  of  his 
late  Majesty  King  William  theFourth,  chapter  fifty,  in- 
tituled "An  Act  to  consolidate  and  amend  the  laws  re- 
"  lating  to  highways  in  that  part  of  Great  Britain  called 
"  England." 

By  sect.  144  of  38  8f  39  Vict.  c.  65,^  the  powers  of  sur-  Sect.  144  of 
Veyors  of  highways  and  of  vestries  under  the  last-named  ^^  ^  ^^  ^"^''*' 
Act  are  vested  in  the  urban  authority  of  the  district  within 
such  district;  and  sect.  147  empowers  such  authority  to 
construct  or  adopt  pubUo  bridges,  &c.  over  canals,  railways, 
and  by  agreement  with  the  proprietor. 

It  may  be  noted  in  concluding  this  brief  enumeration  of  40  &  41  Vict, 
statutes  relating  to  bridges,  that  by  sect.  1  of  40  ^  41  "'  ^*- 
Vict.  c.  14^  it  is  enacted  that  on  the  trial  of  any  indict- 
ment or  other  proceeding  for  the  non-repair  of  any  public 
highway  or  bridge,  or  for  a  nuisance  to  any  public  high- 
way, river,  or  bridge,  and  of  any  other  indictment  or 
proceeding  instituted  for  the  purpose  of  trying  or  en- 
forcing a  civil  right  only,  every  defendant  to  such  indict- 
ment or  proceeding,  and  the  wife  or  husband  of  any  such 
defendant,  shall  be  admissible  witnesses,  and  compellable 
to  give  evidence. 

Sect.  21  of  41  8f  42  Vict.  c.  77  provides  that  certain 
existing  bridges  may  be  accepted  by  county  authorities, 
and  by  sect.  22,  contributions  out  of  county  rates  towards 
erecting  bridges  may  be  made  by  the  county  authorities  in 
accordance  with  the  provisions  of  sect.  5  of  34  Geo.  III.  c. 
59.3 

The  general  mode  in  which  the  common  law  liability 
with  regard  to  bridges  has  been  confirmed  and  amplified 
by  statutes  having  been  thus  briefly  indicated,  it  will  be 

^  The  Public  Healtt  Act,  1875  ;  "  cases  of  misdemeanour." 

see  sects.  145  and  148;  and  as  to  ^   "An  Act   to  amend  the  law 

highway  hoard  meetings,  sect.  343,  "relating  to   highways  in   Eug- 

and  sched.  5,  part  3.  "  land,  and  the  Acts  relating  to 

^  "An  Act  for  the  amendment  "  locomotives   in   roads,    and   for 

"  of  the  law  of  evidence  in  certain  "  other  purposes." 
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necessary  to  examine  more  particnlarly  some  points  as  to 
such  liahUity  to  repair. 

A  bridge  of  public  utility  is  to  be  repaired  at  tbe 
public  expense;^  for,  "if  a  man  builds  a  bridge,  and  it 
"  becomes  useful  to  the  county,  the  county  in  general  shall 
"  repair  it."^ 

The  onus  of  repair  being  therefore  divided  between  the 
public  represented  by  the  county  and  individuals  or  bodies 
of  individuals,  we  shall  proceed  to  consider :  (i.)  The  lia- 
bility of  the  county  to  repair ;  (ii.)  The  liahility  to  repair 
ratione  tenurce ;  and  (iii.)  The  liability  to  repair  by  prescrip- 
tion. 

Under  the  first  heading  it  will  be  necessary  to  examine 
what  is  meant  by  the  terms  public  user,  and  what  structure 
can  legally  be  described  as  a  bridge,  as  well  as  to  examine 
the  rules  with  regard  to  bridges  built  under  special  autho- 
rity, and  the  statutory  provisions  as  to  pubHc  liability. 


Liability  of 
comity  to  re- 
pair. 


Bridges  of 
public  utility. 


As  a  general  rule  the  county  is  liable  to  repair  bridges 
built  by  private  individuals  before  43  Geo.  III.  c.  59,  if 
the  public  use  such  bridges." 

But  where  a  bridge  has  been  rendered  necessary  in 
consequence  of  an  authorized  interference  for  private  pur- 
poses with  a  public  highway,  and  the  user  of  the  bridge 
by  the  public  has  been  so  rendered  necessary  by  such 
interference,  the  parties  so  interfering  with  the  original 
highway,  and  not  the  county,  are  bound  to  keep  the  bridge 


m  repair.* 

'  Sex  V.  W.  11.  Yorkshire,  5 
Burr.  2594 ;  2  SirW.  Bl.  685 ;  LoflEt. 
238  ;  2  East,  342. 

^  lb.     Per  Mr.  Justice  Aston. 

2  If  no  man,  by  reason  of  tenure 
or  otherwise,  ought  to  repair  a 
bridge,  the  county  ought  to  do  it ; 
County  of  Huntingdon  case,  Pop. 
192 ;  Reg.  v.  Uly,  4  New  Sess. 
Cas.  222';  15  Q.  B.  827  ;  14  Jur. 
956;  19  L.  J.,  M.  C.  223;  Reg. 
V.  Saintiff,  6  Mod.  255. 

■*  lb.     Where,  therefore,   to  an 


indictment  against  the  inhabitants 
of  a  county  for  non-repair  of  a 
bridge,  the  plea  showed  that  cer- 
tain adventurers  had,  for  the  pur- 
pose of  draining  lands  for  their 
own  benefit,  and  under  certain 
powers  vested  in  them,  cut  an 
artiiioial  drain  or  river,  which 
intersected  and  obstructed  an  im- 
memorial highway,  and  that  they 
had  erected  the  bridge  in  question 
over  the  said  drain,  in  the  line  of 
the  former  highway,  and  not  upon 
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This  principle  is  oonflrmed  by  tlie  remarks  of  Black- 
burn, J.,  in  Reg.  v.  Kitchener}  "  At  common  law  the 
"  highways  within  a  parish  or  township  were  repairable 


the  ancient  course  of  any  river,  and 
that  the  former  highway  had  been 
thenceforth  carried  over  the  bridge ; 
and  that  after  the  making  of  the 
bridge  the  said  drain  and  bridge 
and  large  quantities  of  land,  for 
the  purpose  of  draioing  which  the 
said  drain  was  made,  were  vested 
by  Act  of  Parliament  in  a  certain 
corporation  in  trust  for  the  said 
adventurers,  with  power  to  the 
corporation  to  levy  money  for 
maintaining  the  works,  and  that 
the  drain  was  very  useful  to  the 
adventurers  and  to  the  corpora- 
tion, and  had  been  always  main- 
tained for  their  benefit,  and  that 
since  the  passing  of  the  said  Act 
the  drain  and  bridge  had  always 
been  vested  in  the  corporation,  and 
retained  by  them  for  their  own 
benefit,  and  for  that  of  the  said 
lands  vested  in  them,  and  for  fur- 
thering the  purposes  of  the  said 
corporation,  and  that  the  said  cor- 
poration were  liable  to  repair,  and 
of  right  ought  to  repair,  the  said 
bridge  ;  it  was  held  that  the  plea 
showed  a  liability  in  the  corpora- 
tion to  repair  the  bridge,  by  reason 
of  such  bridge  having  been  ren- 
dered necessary  through  the  inter- 
ference for  private  purposes  with  a 
pnbHc  highway,  and  that  it  fur- 
nished a  defence  to  the  indict- 
ment : — Held,  also,  that  the  alle- 
gation that  the  bridge  and  drain 
were  vested  in  the  corporation  did 
not  make  the  plea  double  ;  Se^.  v. 
Bly,  4  New  Sess.  Gas.  222.  Of.  as 
to  this.  Sex  t.  Kent  (13  East,  220), 
and  Sex  v.  Lindsey  (14  East,  317) ; 
and  see  also  decision  mentioned  in  1 
Eoll.  Abr.  368,  tit.  "Bridges," 
pi.  2 ;  2  Inst.  761 ;  Sex  v.  Salop, 
13  East,  95 ;  Seg.  v.  Kerrison,  3 
M.  &  C.  526  ;  Seg.  v.  My,  4  New 
Sess.  Gas.  222  ;  Sex  v.  Oxfordshire, 
6D.  &  R.  321;  4  B.  &  0.  194; 
Sex  V.  W.  S.  Yorlcshire,  2  East, 
342  ;  Sex  v.  Xent,  2  M.  &  S.  573. 
The  dictum  in  the  case  1  Roll. 
Abr.  is  : — If  a  man  erects  a  mill 


for  Ms  own  profit,  and  makes  a  new 
out  for  the  water  to  come  to  it, 
and  makes  a  new  bridge  over  it, 
and  the  subjects  use  to  go  over 
this  as  over  a  common  bridge ;  this 
bridge  ought  to  be  repaired  by 
him  who  has  the  mill,  and  not  by 
the  county,  because  he  erected  it 
for  his  own  benefit.  Patteson,  J., 
in  Seg.  v.  miy,  observes  with  re- 
ference to  the  judgment  of  Lord 
EUenborough  in  Sex  v.  Kent 
(2  M.  &  S.  513),  that—"  Lord 
EUenborough  in  delivering  judg- 
ment seems  to  admit  that  it  was 
a  decision  contrary  to  the  case,  1 
KoU.  Abr.  368,  Bridges,  pi.  2  ; 
but  states  that,  in  reference  to  the 
record,  KoUe  appeared  not  to 
have  been  warranted  in  the  ab- 
stract given  by  him;  indeed,  that 
no  such  question  as  he  supposed 
had  been  raised  or  decided  in  it. 
Considering  the  great  learning  and 
accuracy  of  EoUe,  and  the  greater 
familiarity  which  he  undoubtedly 
had  with  ancient  records  than 
could  be  expected  of  the  Court  in 
Lord  EUenborough' s  time,  so  en- 
tire a  blunder  as  is  charged  upon 
him  may  well  excite  surprise,  and 
it  was  pointed  out  by  Mr.  Maude, 
for  the  defendants,  that  whereas 
EioUe  refers  to  a  record  of  8  Edw. 
II.,  the  roll  examined  by  the  Court 
from  which  an  extract  is  given  in 
2  M.  &  S.  520,  is  of  the  6  Edw.  II.; 
and  the  result  of  his  industrious 
research  leaves  it  very  questionable 
whether  the  Court  in  Sex  v.  Kent, 
did    successfully    dispose    of    the 

authority  in  RoUe,  &g It 

would  be  safer,  therefore,  perhaps 
to  rely  neither  on  the  case  in 
Rolle,  nor  iu  the  mere  decision  in 
Sex  V.  Kent,  further  than  as  a 
general  affirmance  of  the  general 
rule." 

1  29  L.  T.,  N.  S.  697  ;  12  Cox;, 
0.  G.  522  ;  43  L.  J.,  M.  G.  9.  As 
to  term  highway,  cf.  Seg.  v. 
Saintijf,  6  Mod.  255;  Holt,  129; 
and  sse  post,  p.  518. 
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"  by  the  inhabitants  of  the  parish  or  township,  and  where 
"  they  were  carried  across  small  streams  the  inhabitants  of 
"  the  parish  or  township  were  probably  by  immemorial 
"  custom  also  liable  to  repair  the  bridges.  But  the 
"  bridges  over  large  streams  were  repairable  by  the  in- 
"  habitants  of  the  county.  In  the  case  of  Reg.  v.  Ely  (19 
"  L.  J.,  M.  C.  233),  it  was  held  that  he  who,  under  lawful 
"  power,  makes  an  artificial  cut  through  a  highway,  and  in 
"  whom  the  cut  is  vested  for  his  own  advantage,  incurs 
"  the  obligation  to  repair  the  bridge  over  the  highway, 
"  yet  not  so  as  to  relieve  the  parish  or  township  from 
"  liability,  for  the  Queen's  subjects  are  not  to  be  deprived 
"  of  their  right  of  coming  on  the  parish  or  township  to 
"  repair."^ 
Wiat  is  a  A  bridge  may  be  a  public  bridge  which  is  used  by  the 

pu  0  ri  ge.  py^ijg  ^^  ^  gyg]^  times  as  are  dangerous  to  pass  through 
the  river  f  but  it  is  competent  to  a  county,  upon  an  in- 
dictment for  non-repair  of  a  public  bridge,  to  give  evidence 
of  the  bridge  having  been  repaired  by  private  iudividuals.^ 
Where  a  person  forty-five  years  back  erected  a  mUl  and 
dam  thereto  for  his  own  profit,  per  quod  he  deepened  the 
water  of  a  ford  through  which  there  was  a  public  high- 
way, but  the  passage  through  which  was,  before  the 
deepening,  very  inconvenient  at  times  to  the  pubKc,  and 
the  miller  afterwards  built  a  bridge  over  it,  which  the 
public  had  ever  since  used : — Held,  that  the  county  and 
not  the  miller  were  chargeable  with  the  reparation.' 

A  bridge  used  only  on  an  occasion  of  floods  and  lying 
out  of  and  alongside  the  road  commonly  used  has  been 
held  to  be  a  public  bridge  f  but  a  bar  across  a  public 
bridge  kept  locked  except  in  time  of  flood  is  conclusive 
evidence  that  the  public  have  only  a  limited  right  to  use 
the  bridge  at  such  times ;  and  if  an  radictment  for  not 
keeping  it  in  repair  states  that  it  is  used  by  the  king's 

I  Cf.  post,  p.  520.  3  jui;^  y  ^^„f^  2  M.  &  S.  513. 

'  Bex  T.  Northampton,  2  M.  &  S.  *  Rex  v.  Devon,    R.    &  M     144 

262.  (Abbott). 
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subjects  "  at  their  free  will  and  pleasure  "  the  variance  is 
fatal.i 

The  word  "  riding  "  in  the  Statute  of  Bridges  (22  Een. 
VIII.  c.  5)  is  not  confined  to  districts  technically  called 
ridings,  but  comprises  every  division  of  a  county  which 
corresponds  in  its  definition  to  a  ridiag.^  Similarly,  a 
hundred  bridge  has  been  held  to  be  a  county  bridge  and 


'  Eex  T.  Marquis  of  Buckingham 
and  others,  i  Camp. 

In  Rex  V.  Devon,  the  bridge  in 
question  was  approached  by  a 
causeway  lying  alongside  the  main 
road,  which  led  through  a  ford 
close  by  and  below  the  bridge. 
The  bridge  and  causeway  were 
open  at  all  times  to  carriages,  &c., 
but  only  used  by  the  public  in 
cases  of  floods,  which  rendered  the 
ford  impassable,  and  in  high  floods 
the  bridge  itself  was  impassable. 
There  was,  moreover,  no  evidence 
that  the  bridge  had  ever  been  re- 
paired, though  its  existence  was 
spoken  to  for  sixty  or  seventy  years 
by  old  witnesses. 

With  regard  to  Hex  v.  Marquis 
of  Buckingham,  the  indictment  al- 
leged that  the  bridge  was  ' '  used 
"  for  all  the  liege  subjects  of  our 
"  lord  the  king  and  his  prede- 
"  cessors,  with  their  horses,  carts 
"  and  carriages,  to  go,  return, 
"  pass,  ride  and  labour  at  their 
"  free  will  and  pleasure."  Lord 
EUenborough  observed — "A  bar 
"  kept  shut  and  opened  as  this  is 
"  I  think  conclusively  shows  that 
"  the  public  have  only  a  right  to 
"  use  the  bridge  at  times  of  flood. 
"It  is  easy  to  see  how  such  a 
' '  qualified  right  might  be  created, 
"  and  there  is  no  objection  to  its 
"  legality.  But  the  indictment 
"  sets  out  a  right  without  limit  or 
"  qualification.  .  .  .  Therefore, 
"  though  the  defendants  may  be 
"  bound,  ratione  tenurcc,  to  main- 
"  tain  this  bridge  to  be  used  in 
"  times  of  flood,  they  must  be  ac- 
' '  quitted  upon  the  present  indict- 
"  ment." 

The  case  of  Bex  v.  Glamorgan- 
shire, given  in  a  note  on  Mex  v.. 


W.  B.  Yorkshire  (2  East,  3S6,  n.), 
is  instructive  on  this  point. 

An  indictment  having  been  re- 
moved in  Hilary  Term  1788,  by 
writ  of  certiorari  into  the  Court  of 
King's  Bench  against  defendants 
for  not  repairing  a  certain  public 
bridge  called  Ynispenlwch  bridge, 
erected  in  the  king's  highway, 
across  the  river  Tave  ;  the  defen- 
dants pleaded,  that  in  the  year 
1745  Herbert  Mackworth,  Esq., 
being  seised  of  certain  tin  works, 
for  his  private  benefit  and  utility, 
and  for  making  a  commodious  way 
to  his  tin  works,  erected  the  bridge ; 
and  that  he  and  Sir  Herbert  Mack- 
worth  his  son,  and  their  tenants  of 
tin  works,  enjoyed  a  way  over  the 
bridge  for  their  private  benefit  and 
advantage ;  and,  therefore,  that 
Sir  H.  Mackworth  ought  to  repair 
and  absque  hoe  that  the  inhabitants 
of  the  county  ought  not  to  repair. 
The  prosecutor  replied  that  the  in- 
habitants of  the  county  ought  to 
repair.  And  upon  the  trial  at  the 
summer  assizes  for  the  county  of 
Sereford  before  Lord  Kenyon,  the 
facts  alleged  in  the  plea  were 
proved,  and  also  that  the  business 
of  the  tin  works  could  not  be  car- 
ried on  without  the  use  of  the 
bridge.  But  it  also  appearing  that 
the  public  had  constantly  used  the 
bridge  from  the  time  of  its  being 
built,  his  lordship  directed  the  jury 
to  find  a  verdict  for  the  Crown, 
viz.,  that  the  inhabitants  of  the 
county  were  bound  to  repair — 
which  they  did  accordingly,  and 
no  motion  was  ever  made  for  a  new 
trial ;  vide  Bac.  Abr.  535,  C. 

^  Beg.  V.  Ely,  i  New  Sess.  Cas. 
222. 

1   L 
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not  a  highway,  under  5  8f  6  Will.  IV.  c.  50,  and  there- 
fore not  repairable  by  a  parish.^ 
County  only         The  inhabitants  of  a  county  are  bound  by  common  law 
repair  brido-es  ^'O  repair  bridges  erected  over  such  water  only  as  answers 
erected  over  a  q^q  description  of  flumen  vel  cursus  aquce  (i.  e.  water  flowinar 

Humeii  vol  x  •^  i         \  o 

aimis  aqucd.  between  banks  more  or  less  defined),  although  such  channel 
may  occasionally  be  dry,^  and  need  not  necessarily  flow  at 
all  times.  In  such  case  it  is  a  question  of  fact  whether  an 
arch  thrown  over  a  cursus  aquce  is  such  a  bridge  or  not,^ 
and  the  decision  will  depend  on  the  evidence  brought  to 
prove  the  repair  of  the  structure,  and  the  nature  of  the 
flmnen  aquce.* 


'  He//.  V.  Chart,  Inhabitants  of, 
39  L.  J.,  M.  C.  107  ;  8  L.  K,  1  C. 
C.  237. 

^  Sex  V.  Oxfordshire,  1  B.  cfe  Ad. 
289;  Rex  v.  Derbyshire,  2  G.  &  D. 
97  ;  2  Q.  B.  745 ;  6  Jur.  483  ;  Rex 
V.  Whitney,  4  N.  &  M.  594  ;  3  A. 
&  E.  69  ;  7  C.  &  P.  208  ;  1  H.  & 
N.  147. 

2  Rex  V.  Whitney,  4  N.  &  M. 
594.  Per  Patteson,  J.:  "  Witli 
"  regard  to  Rex  v.  Oxfordshire  (1 
"  B.  &  Ad.  289),  I  do  not  trnder- 
"  stand  that  case  as  laying  down 
"  that  every  arch  thrown  over  a 
"  cursus  aquce  is  a  bridge,  but  only 
"  as  deciding  that  in  order  to  con- 
"  stitute  a  bridge  there  must  be  a 
"  citrsits  aquoiy 

*  "Thequestion,"saidLordTen- 
terden,  C.  J.,  m.Rex  v.  Oxfordshire, 
B.  &  Ad.  289),  "  therefore,  seems 
"  to  turn  upon  the  meaning  of  the 
*'  words  Jlumen  vel  eursics  aqua.'*' 
"  Now  if  these  words  be  considered 
"  to  denote  waters  flowing  in  a 
' '  channel  between  banks  more  or 
' '  less  defined,  although  such 
*'  channel     may    be     occasionally 


"  dry— a  rule  will  be  established 
"  of  general  and  easy  application. 
' '  If  any  other  sense  be  put  upon 
' '  the  words,  great  uncertainty  and 
"  confusion  will  be  introduced. 
"It  is  of  great  importance  to 
"  avoid  uncertainty  by  the  estab- 
"  lishment  of  general  rules.  We 
"  think  no  better  or  more  certain 
"  rule  can  be  laid  down  than  that 
' '  which  will  be  given  by  the  sense 
"  thus  attributed  to  the  words, 
"  and,  therefore,  that  such  ought 
"to  be  considered  as  the  general 
"  rule  of  law.  And  consequently 
"  the  verdict  should  be  entered  for 
"  the  defendants,  the  county  not 
*  *  being  in  our  opinion  bound  to  re- 
"  pair  the  structures  in  question." 
In  the  above  case  the  road  by 
which  a  bridge  was  approached 
passed  between  meadows  which 
were  occasionally  flooded  by  a 
river,  and,  for  convenient  access  to 
the  bridge,  a  raised  causeway  had 
been  made  having  arches  or  cul- 
verts at  intervals  for  the  passage 
of  the  flood  water,  which  were 
equally  necessary  to  the  safety  of 


*  In  2  Inst.  701,  Lord  Coke,  in  commenting  on  the  Stat,  of  Bridges  22 
Hen.  VIII.,  says  the  ancient  form  of  an  indictment  on  this  statute  is  : — 
"  Quod  pons  pubUcus  et  communis  situs  in  alta  regifl  viS  super  flumen 
"  sen  cursum  aqua3,  &c.;"  see  1  B.  &  Ad.  294,  301. 

In  Mex  V.  Oxfordshire,  Inhabitants  of,  a  case  of  a  similar  nature  (1827), 
Bayley,  J.,  says,  "By  the  Stat,  of  Bridges,  the  bridge  must  be  in  the 
"  highway  to  render  the-  county  liable,  and  the  county  is  liable,  because 
"  the  bridge  gives  a  passage  along  the  highway." 
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A  floating  bridge  which  consists  of  a  vessel  propelled  by  A  floating 
steam  from  one  side  of  the  river  to  the  other,  and  is  kept  s^StancVa 


the  maia  bridge  and  tlie  causeway  ; 
and  it  was  held,  as  has  been  stated, 
that  the  inhabitants  of  the  eoimty 
-were  not  bound  to  repair  such 
arches,  being  at  the  distance  of 
more  than  300  feet  from  the  end  of 
the  main  bridge. 

This  case  may  be  usefully  con- 
trasted -with  Mex  v.  Derbyshire 
(2  G.  &  D.  97).  There  a  struc- 
ture, called  Swarkestone  Bridge, 
was  1,275  yards  along,  and  at  the 
eastern  end  were  five  arches  under 
which  the  river  Trent  flowed,  whUe 
at  the  western  end  were  eight 
arches  under  one  of  which  a  stream 
constantly  flowed.  The  rest  of  the 
structure  consisted  of  a  raised 
causeway  at  different  intervals,  in 
which  there  were  twenty-nine 
arches,  under  most  of  which  there 
were  pools  of  water  at  aE  times, 
and  under  all  of  which  the  water 
of  the  Trent  flowed  in  time  of 
flood.  There  was  no  interval  of 
causeway  between  the  arches  of 
the  length  of  300  feet.  The  comity 
of  Derby  had  immemorially  re- 
paired the  whole  structure.  On 
an  indictment  against  the  inhabi- 
tants of  the  county  for  the  non- 
repair of  the  structure,  describing 
the  whole  as  a  bridge : — Held, 
that  it  was  properly  so  described, 
and  that  the  verdict  was  properly 
entered  for  the  Crown. 

Lord  Denman,  C.  J.,  in  deliver- 
ing judgment,  said: — "The  pre- 
' '  sent  case  differs  from  that  of  Rex 
'  V.  Inhabitants  of  Oxfordshire  (1 
'  B.  &  Ad.  289,  297),  in  two  re- 
'  spects — 1st.  That  it  is  here  found 
'  by  the  case  that  the  '  county  of 
' '  Derby  have  from  time  imme- 
' '  morial  repaired  the  whole  struc- 
'  '  ture,  the  road  and  battlements, 
' '  from  beginning  to  end,  includ- 
' '  ing  the  whole  forty- two  arches, 
'  '  as  also  300  feet  at  the  eastern 
' '  extremity  of  the  same,  and  have 
'  '  at  different  times,  and  at  a  great 
'  '  expense,  rebuilt  and  widened 
'  '  twenty-two  of  the  twenty-nine 
'  '  arches  between  the  eight  and 
' '  five  arches ; '   also,  '  that  from 


"  '  the  year  1750  various  parts  of 
"  '  the  said  structure,  otherthan  the 
"  '  said  flve  arches  over  the  Trent, 
"  '  have  been  frequently  presented 
' '  '  under  the  name  of  Swarkestone 
' '  '  Bridge  by  the  grand  jury  as  out 
"  '  of  repair,  and  such  parts  have 
' '  '  been  repaired  accordingly :  '  " 
"  whereas  in  the  case  of  Sex  v.  In- 
"  habitants  of  Oxfordshire,  it  was  not 
"  shown  that  the  disputed  arches 
' '  had  been  repaired  by  the  county ; 
"  2ndly.  It  appears  by  this  case 
' '  that  there  is  a  constant  flow  of 
"  water  under  one  of  the  eight 
"  contiguous  arches  at  the  western 
"  end  of  the  structure,  which, 
"  therefore,  would  be  a  county 
"  bridge,  independent  of  their  con- 
"  nection  with  the  arches  over 
' '  the  Trent ;  and  also  that  most 
' '  of  the  other  twenty-nine  arches 
"  are  over  water  continually  there, 
"  though  stagnant,,  whereas  in  Sex 
"  V.  Inhahitants  of  Oxfordshire  the 
"  disputed  arches  stood  on  dry 
"  ground,  except  at  times  of  flood. 
"  We  do  not  consider  it  necessary 
"  to  consider  the  second  difference, 
"or  to  examine  whether  an  arch 
"  or  number  of  arches  constructed 
' '  across  stagnant  water,  ought  to 
"  be  treated  as  constituting  a 
"  bridge,  or  whether  it  is  neces- 
"  sary  that  there  should  be  'flumen 
"  vel  cursus  aqua  '  for  that  pur- 
"  pose,  because  we  think  that  the 
' '  first  difference  is  sufficient  to  take 
'  ■  this  case  out  of  the  authority  of 
"  Sex  V.  Inhabitants  of  Oxfordshire, 
"  and  to  entitle  the  Crown  to  our 
"  judgment. 

"  That  case  was  tried  twice. 
"  Upon  the  first  occasion  the  in- 
"  dictment  treated  each  of  the 
' '  arches  as  a  separate  bridge,  and 
"  the  Court  held  that  to  be  wrong; 
"  but  Mr.  Justice  Bayley,  in  giv- 
"  ing  his  judgment,  used  these 
"  words  (1  B.  &  Ad.  299,  note)  : 
"  '  It  is  said  that  these  arches  are 
"  '  part  of  the  bridge.  There 
"  '  might  be  strong  ground  for 
"  '  coming  to  that  conclusion,  if 
"  '  it  had  appeared  that  they  were 
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ferry,  not  a 
bridge. 


in  its  course  by  chains  laid  down  across  the  bed  of  the 
stream,  is  in  substance  a  ferry,  and  is  not  a  "  hridge  "  within 


'  '  erected  at  the  same  time  as  the 
'  '  main  bridge,  or  if  the  iuhabi- 
' '  tants  of  the  county  had  from 
'  '  time  to  time  repaired  300  feet  of 
'  '  the  road  beyond  these  arches, 
'  '  which  (if  they  were  part  of  the 
' '  original  bridge)  tliey  would 
'  '  have  been  liable  to  do.  That 
'  '  is  a  matter  of  fact,  and  ought 
' '  to  haye  been  decided  by  a  jury. 
'  '  We  cannot  say  that  they  necea- 
'  '  sarily  are  part  of  the  bridge ; 
'  '  and  upon  a  special  verdict  we 
'  '  can  only  draw  necessary  con- 
'  '  elusions.' 

"  Upon  the  second  occasion  (1 
'  B.  &  Adol.  289),  the  judgment 
'  treated  the  whole  as  one  bridge, 
'  and  the  jury  found  a  verdict  for 
'  the  Crown,  which  the  Court  set 
'  aside  as  being  contrary  to  the 
'  evidence,  and  ordered  a  verdict 
'  to  be  entered  for  the  defendants. 
'  None  of  those  circumstances 
'  which  Mr.  Justice  Bayley  had 
'  mentioned  in  his  former  judg- 
'  ment  as  forming  strong  ground 
'  for  coming  to  the  conclusion  that 
'  the  arches  were  part  of  the 
'  bridge,  were  proved  on  that 
'  second  occasion. 

"  Here,onthecontrary,itappears 
'  that  the  whole  structure  has  from 
'  time  immemorial  been  treated  as 
'  one  bridge  ;  that  the  whole  of  it 
'  from  beginning  to  end  has  been 
'  immemorially   repaired    by   the 

*  county ;  and  indeed  that  twenty- 
'  two  outof  the  twenty-nine  arches 
'  in  dispute  have  actually  been  re- 
'  built  by  the  county.  The  facts, 
'  therefore,  of  this  case  are  conclu- 
'  sive  against  the   defendants  to 

*  show  that  the  whole  structure  is 
'  one  bridge,  unless  there  be  some 
'  rule  of  law  which,  under  all  and 
'  anyciroumstances,prohibitsevery 
'  part  of  a  struotiire  from  being 
'  treated  as  a  bridge  under  which 
'  water  does  not  flow  at  all  times. 
'  No  such  rule  of  law  is  to  be  found 
'  unless  it  can  be  deduced  from  the 
'  decision  in  Mei:  v.  Oxfordshire. 
'  Looliing  at  all  the  circumstances 


■  of  that  case,  we  do  not  think  that 
'  any  such  rule  can  properly  be 
'  deduced  from  that  decision,  not- 
'  withstanding  the  language  used 
'  in  the  latter  part  of  the  judgment 
'  andtheimportanceattaohedtothe 
'  passage  from  2  Inst.  701,  and  to 
'  the  use  of  the  words  ^  super  flumen 
'  '  ml  cursum  aquae '  in  ancient  in- 
'  diotments.  Indeed,  the  confining 
'  of  these  words  to  a  constant  stream 
'  or  course  of  water  flowing  at  all 
'  times  to  the  exclusion  of  flood 
'  waters,  whether  rarely  or  fre- 
'  quently  occurring,  is  not  alto- 
'  gether  consistent  with  the  doc- 
'  trine  laid  down  in  a  case  in  the 
'  same  volume  of  reports,  Sex  v. 
'  Trafford  and  others  (1  B.  &  Ad. 
'  874).  In  that  case  the  ancient 
'  course  and  outlet  of  flood  water 
'  had  been  obstructed  by  certain 
'  fenders  or  banks,  and  the  Court  in 
'  giviugjudgmentsaid,  'Nowithas 
'  '  long  been  established  that  the 
'  '  ordinary  course  of  water  cannot 
'  '  be  lawfully  changed  or  obstruc- 
'  '  ted  for  the  benefit  of  one  class  of 
'  '  persons  to  the  injury  of  another. 
'  '  Unless,  therefore,  a  sound  dis- 
'  '  tinction  can  be  made  between 
'  '  the  ordinary  course  of  water 
'  '  flowing  in  a  bounded  channel, 
'  '  at  aU  usual  seasons ;    and  the 

*  *  extraordinary  course  which  its 
'  '  superabundant  quantity  has 
'  '  been  accustomed  to  take  at  par- 
'  '  ticular  seasons  the  erection  and 
'  '  continuance  of  these  fenders 
'  '  cannot  be  justified.  No  case 
'  '  was  cited  or  has  been  found 
'  '  that  will  support  such  a  dis- 
'  '  tinction.'  This  view  of  the  law 
'  was  agreed  to  by  the  Court  of 

■  ExchequerChamberasisreported 
'  in  Bing.  210,  though  the  judg- 
'  ment  was  reversed  from  the  in- 

*  sufficiency  of  the  special  verdict. 
'  Now,  if  it  be  unlawful  to  obstruct 
'  the  accustomed  coui-se  of  flood 
'  waters  which  flow  only  oecasion- 
!  ally,  it  is  difficult  to  see  why  a 
'  structure  of  arches  made  to  carry 
'  a  highway  in  such  a  manner  as  to 
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the  meaning  of  sect.  72  of  the  Mutiny  Act  (27  VicL  c.  3), 
which  exempts  from  the  payment  of  any  duties  or  tolls  on 
embarking  or  disembarking  from  or  upon  any  pier,  wharf, 
quay,  or  turnpike,  or  other  roads  or  bridges,  otherwise 
demandable  by  virtue  of  any  Act  already  passed  or  here- 
after to  be  passed.' 

Sect.  7  of  24  ^  25  Vict.  c.  70  {The  Locomotive  Act), 
enacts  that  where  any  bridge  on  a  turnpike  or  other  road, 
carried  across  any  stream,  watercourse,  or  navigable  river, 
canal  or  railway,  shall  be  damaged  by  reason  of  any  locomo- 
tive passing  over  the  same,  or  coming  into  contact  therewith, 
none  of  the  proprietors,  undertakers,  directors,  conservators, 
trustees,  or  other  persons  interested  in,  or  having  charge 
of,  such  navigable  river,  canal,  or  railway,  or  of  such 
bridge,  shall  be  liable  to  repair  the  damage,  &c.,  but  the 
same  shall  be  repaired  to  the  satisfaction  of  such  pro- 
prietors, &c.  by  the  owner  or  persons  having  charge  of  the 
locomotive  at  the  time  of  the  happening  of  such  damage. 
This  does  not  apply  to  county  bridges.^ 

A  bridge  may  be  so  situate  as  to  be  a  street  withia  the  A  bridge  may 
meaning  of  a  statute.3  _  ...        wlth^^mtn- 

An  indictment  does  not  lie  for  not  repairing  a  bridge  ^o  of  ^ 

•^  °  °     statute. 

"  permit  flood  waters  to  flow  in  '   TFard  v.  Graij,  13  W.  E.  653; 

"  their   accustomed  course  should  11  Jut.,  N.  S.  738;  Si  L.  J.,M.  0. 

"  not  be  treated  as  a  bridge,  though  146;   fi  B.  &  S.  345. 
"  at  ordinary  times  there  may  be  *  Seff.  v.  Kitchener,  29  L.  T.,  N. 

"  no  water  under  them.     At  any  S.  697. 

"rate,    where,    as   in  the  present  ^  Beaver  v.  Manchester,  Mayor  of, 

"  case,  such  arches  are  contiguous  26  L.  J.,  Q.  B.  311 ;  8  E.  &  B.  44 ; 

"  to,  and,  as  it  were,  the  continua-  29  L.  T.,  0.  S.  226.     Declaration, 

' '  tion  of,  an  acknowledged  county  that  plaintiff  was  possessed  of  cer- 

"  bridge,  and  have  been  immemo-  tain  land  forming  part  of  the  bed 

"  riaUy  treated  by  the  county  as  of  a  canal,  and    that    defendants 

"  part  of  the  bridge,  no   rule   of  erected  a  bridge  across  the  canal, 

"law  prevents   our    saying    that  and  caused  it  and  the  walls  ad  join - 

' '  they  are  so  in  point  of  law,  as  it  ing  to  be  so  constructed  that  parts 

"  is  obvious  that  they  are  in  point  of  the  same  extended  and  projected 

"  of  fact.  over  parts  of  the  canal.     Plea,  that 

"  For  these  reasons  we   are  of  several   and   all   the   matters  and 

"opinion  that  the  whole  of  this  things  complained  of  were  la  wf  idly 

"  structure  must  be  taken  to  be  one  done  by  the  defendants  under  and 

"  county  bridge,  and  that  the  ver-  by  virtue  of  powers  given  to  them 

"  diet  entered  for  the  Crown  must  by  an  Act  made,  &c.     Held,  plea  in 

"  stand."  these  general  terms  was  good. 
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Persons 
building 
bridges  under 
special  autho- 
rity for  their 
own  benefit 
primarily 
liable  to  re- 
pair and 
maintain 
them. 


unless  it  be  in  a  highway.^  "  Sighway "  is  a  general 
term  for  aU  public  ways,  as  well  cart,  horse  and  footways,^ 
common  to  all  the  Queen's  subjects. 

As  has  been  remarked  above,  if  a  bridge  be  of  public 
utility,^  and  used  by  the  public,  the  public  must  repair  it ; 
but  where  a  bridge  is  built  by  an  individual,  or  body  of 
individuals,  for  his  or  their  benefit,  and  constructed  without 
public  utility,  or  in  order  to  restore  to  the  public  the  use 
of  a  public  way  which  such  individual  or  body  of  in- 
dividuals has  obstructed,  then  the  latter,  and  not  the 
public,  will  be  Kable  for  the  repair  of  such  bridge.' 

Thus,  iu  the  case  of  Manley  v.  Bt.  Sekn's  Canal  and 
Rail.  Company,'^  a  canal  company  empowered  to  make 
bridges  {inter  alia)  were  held  bound  to  maintaiu  a  bridge 
sufficient  for  the  present  state  of  circumstances  of  the 
county  and  places  through  which  their  canal  passed,  and 
consequently  liable  for  the  death  of  a  person  drowned  in 
their  canal  owing  to  the  insufficient  nature  of  the  bridge. 

Similarly,  a  dock  company  having  a  swing  bridge  on  a 
public  highway  are  bound  in  the  passing  of  vessels  to  use 
all  reasonable  means  (both  as  to  the  number  of  men 
employed,  and  the  number  of  ships  passed  at  a  time)  to 
prevent  unnecessary  delay ;  and  if  they  do  not  do  aU  that 
can  be  expected  of  reasonable  men,  and  any  one  is  ob- 
structed in  consequence,  such  obstruction  wiU  make  them 
liable  to  damages  for  the  injury  sustained.^ 

So,  too,  a  railway  company  which  is  by  Act  of  Par- 


'  Reg.  V.  Saintiff,  6  Mod.  255 ; 
Holt.  129 ;  Eex  v.  Saloiy,  13  East, 
95. 

^  A  bridge  built  in  a  public  "way 
without  pubho  utilitj  is  a  nui- 
sance, and  so  it  is  if  built  colour- 
ably  in  an  imperfect  or  incon- 
venient manner,  with  a  view  to 
throw  the  onus  of  rebuilding  and 
repairing  it  immediately  on  the 
county :  Mex  v.  West  Riding  of  York- 
shire, 2  East,  342. 

'  Rex  V.  West  Riding  of  York- 
shire, 2  East,  342  ;  Rex  v.  Kerrisoii, 


3  M.  &  S.  526  ;  Rex  v.  Lindsay,  14 
East,  317;  Rex  v.  Kent,  13  East, 
220 ;  Rex  v.  Somerset,  16  East, 
305 ;  Manley  v.  St.  Heleti's  Canal, 

4  H.  &  N.  840;  27  L.  J.,  Exch. 
159  ;  Wiggins  v.  Roddiiigton,  3  0.  & 
P.  644  ;  mehcU  v.  Allen,  31  L.  J., 
Q.  B.  283;  low.  R.  741;  1  B.  & 
S.  934;  6L.  T.,  Exch.  699. 

*  2H.  &N.840;  27  L.  J.,  Exch. 
159. 

'  Wiggins  v.  Roddington,  3  C.  & 
P.  544. 
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liament  authorized  to  construct  any  works  is  bound  to 
construct  them  in  such  a  way  as  not  to  cause  a  public 
nuisance,  and  if  the  company  fails  to  do  so,  it  will  be 
compelled  to  alter  the  works  so  as  to  abate  the  nuisance 
caused,  if  it  is  not  the  necessary  consequence  of  the  exercise 
of  the  company's  privileges. 

The  Furness  Eailway  Company  was  by  a  special  Act 
authorized  {inter  alia)  to  divert  a  road  and  to  carry  it 
under  the  railway  by  means  of  a  bridge.  The  bridge  was 
not  constructed  of  the  width  and  height  prescribed  by 
The  Railway  Clauses  Consolidation  Act,  1845,  sect.  49  ;  and 
the  road  beneath  the  bridge  was  made  of  so  low  a  level 
that  it  was  often  flooded,  and  the  passage  of  foot  pas- 
sengers and  the  trafiic  of  goods  thereby  much  impeded : — 
Held,  that  a  mandatory  injunction  must  issue  to  compel 
the  company  to  construct  a  bridge  of  the  prescribed  width 
and  height  from  the  surface  of  the  road,  such  road  being 
of  a  proper  level,  so  as  not  to  be  subject  to  frequent  inun- 
dations.^ 

Still   though  corporate  bodies  or  individuals  making  But  not  where 
bridges  under  special  authority  (or  by  Act  of  Parliament)  authority  is  to 
primarily  for  their  own   benefit,  vsdll  be  bound  to  repair  ^°  works  for 
them,  though  the  public  use  them  ;^  they  will  not  be  so  the  public 
liable  where  such  body  or  individual  is  specially  authorized 
to  do  works  for  the  public  benefit  only,'  or  where  it  can  be 
shown  that  the  particular  liability  has  been  by  statute,  or 
otherwise  shifted  on  to  the  public* 

Hence,  in  Rex  v.  Oxfordshire,^  where  a  county  indicted 
for  non-repair  of  a  bridge  in  a  public  highway  pleaded 
that  such  bridge  was  erected  by  trustees  under  an  Act  of 

'  A.-G.Y.  Furness  Mailiomj  Com-  Rex  v.  Kerrison,  3  M.  &   S.  526; 

pany,  38  L.  T.,  N.  S.  556  ;  see,  too,  Hex  v.  Lindsay,  U  East,  317. 

on   this   point,   Smith    y.  Midland  '  Rex  v.  Oxfordshire,  4  B.  &  C. 

Raihvay  Company,  37  L.  T.,  N.  S.  194;  Reg.  v.  Middle  Level  Commis- 

224;     Manser    v.    Mrth     Eastern  sjo«e)-s,  10  L.  T.,  N".  S.  375,  Q.  B. 

Counties  Railway,  2  Kail.  Cas.  380;  *  Reg.  v.  Southampton,  18  Q.  B. 

A.-G.  Y.  Mid  Kent  Raihvay  Com-  841  ;  17  Jul-.  254;    2  L.  J.,M:.  C. 

pany,  L.  E.,  3  Ch.  App.  100.  201 ;  Meholl  y.  Allen,  31  L.  J.,  Q. 

2  Reg.  Y.  Ely,  i  New  Sess.  Cas.  B.  283. 

222  ;   Rex  v.  Kent,  13  East,  220 ;  ^  iB.&  C.  194  ;  6  D.  &  E.  231. 
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Parliament,  directing  them  to  repair  the  said  road,  and 
empowering  them  to  make  and  repair  bridges,  and  there- 
fore the  said  trustees,  and  not  the  county,  were  liable 
to  repair;  it  was  held  that  the  bridge  being  built  for 
public  purposes,  in  a  public  highway,  the  common  law 
liability  to  repair  attached  upon  the  inhabitants  of 
the  county  as  soon  as  it  was  built ;  and  that  the  plea 
was  clearly  insufScient  to  exonerate,  as  it  did  not  aver 
that  the  trustees  had  funds  adequate  to  the  repair  of  the 
bridge.^  Bayley,  J.,  remarked,  "  Rex  v.  Inhabitants  of 
"  Kent,^  and  Rex  t.  Inhabitants  of  Lindsay^  are  dis- 
"  tinguishable.  In  each  of  those  cases  power  was  given 
"  to  a  canal  company  to  destroy  fords,  and  make,  repair, 
"  and  alter  bridges,  in  each  a  ford  had  been  rendered 
"  impassable,  and  a  bridge  erected  by  the  company.  The 
"  bridges  so  erected  were  for  the  private  benefit  of  the 
"  company,  and  it  was  properly  held  that  the  county  was 
"  never  liable  to  repair."^ 

So,  too,  where  a  private  individual  was  empowered 
under  an  Act  to  build  a  bridge  useful  for  the  public,  and 
to  take  toUs  for  the  same,  and  when  the  said  bridge 
should  be  out  of  repair  was  authorized  to  amend  and 
repair  the  same,  and  to  substitute  a  ferry  for  the  bridge 
during  the  time  of  such  repair ;  and  where  the  said  private 
individual  was  also  by  a  subsequent  Act  empowered  to 
take  increased  tolls  on  account  of  the  increased  burden  of 
repair ;  though  it  was  held  by  the  Court  that  the  builder 
of  the  bridge,  so  long  as  he  remained  proprietor  and  re- 
ceived tolls  was  liable  to  an  action  at  suit  of  a  person  who 
suffered  special  damage  from  its  being  impassable,  and  was 
bound  to  repair  it,  still  they  refused  to  grant  a  mandamus 

1  Semble,  that  if  that  fact  had  •''  U  East,  37. 

been  averred  and  proved,  stiU  the  *  In  Eeff.  y.  Ely,  4  New  Ses8. 

county  would  have  been  primarily  Cas.  222  ;    and  Reg.  v.  Kerrlson,  3 

liable,  and  must  have  taken  their  M.    &     S.    526,    defendants    cut 

remedy  against  the  trustees.     See,  through  a  highway,   and  ha^dno- 

too,  Seg  V.  Kitchener,  29  L.  T.,  N.  rendered  it  thus  impassable,  built 

S.  697,  ante,  p.  513.  a  bridge  to  continue  the  hio-hwav 

2  13  East,  220. 
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to  compel  him  to  repair  the  bridge  and  maintain  it  in  a  fit 
state  for  passage.^ 

By  sect.  5  of  43  Geo.  III.  c.  59,^  it  is  enacted  that  "  no  Statutory 
"  bridge  hereafter  to  be  built  in  any  county  by  or  at  the  to  pubikT^  ^ 
"  expense  of  any  individual  or  private  person,  hody  politic  liat>ility- 

43  Geo.  III. 


'  Nicholl  Y.Allen,  31  L.  J.,  Q.  B. 
283;  10  "W.  R.  761;  1  B.  &  S. 
934  ;  6  L.  T.,  N.  S.,  Exoh.  699. 

The  liability  to  repair,  which 
vests  in  certain  special  authorities, 
may  be  transferred  by  statute. 
This  point  may  be  illustrated  by 
Moff.  V.  Southampton  (18  Q.  B.  841 ; 
17  Jur.  254  ;  2  L.  J.,  M.  C.  201). 
This  was  a  case  of  indictment  for 
non-repair  of  three  public  bridges 
in  the  Isle  of  Wight,  in  the  county 
of  Southampton.  The  Isle  of 
Wight  is  a  division  of  the  county 
of  Southampton,  but  has  no  sepa- 
rate commission  of  the  peace. 
Before  1842,  all  public  bridges  in 
the  island,  not  repairable  by  tenure, 
were  repaired  either  by  the  tith- 
ings,  parishes  or  townships  in 
which  they  were  situate,  or  from 
rates!  evied  on  all  the  parishes  in 
the  island  under  the  following 
circumstances. — The  island  having 
been  assessed  to  the  general  county 
rate,  and  appeals  against  such 
assessment  having  been  entered, 
an  arrangement  was  made,  in  1774, 
by  consent  under  an  order  of 
quarter  sessions,  fixing  certain 
proportions  to  be  paid  by  the 
parishes  in  the  island  towards  the 
general  county  rate,  but  leaving 
the  expense  of  bridges  and  the 
house  of  correction  in  the  island  to 
be  raised  by  a  local  rate ;  the  island 
being  adjudged  and  declared  not 
to  be  liable  to  pay  to  the  county 
bridge  rate  or  county  house  of 
correction,  and  the  inhabitants 
agreeing  to  erect  and  maintain 
houses  of  correction  and  bridges  in 
the  island  at  their  own  sole  ex- 
pense. After  this  arrangement, 
the  practice  was  for  the  county 
quarter  sessions,  on  application  of 
the  justices  for  the  Isle  of  Wight 
division,  to  lay  a  rate  in  .he  nature 
of  a  county  rate  on  every  parish  in 


the  island,  for  the  repair  of  the 
island  bridges  and  bridewells.  TOl 
1842,  there  had  been  no  instance 
of  the  general  county  rate  being 
appKed  to  the  repair  of  the  island 
bridges.  In  1813,  53  Geo.  III.  c. 
cxcii,  appointed  commissioners  for 
the  repair  of  the  highways  in  the 
island,  with  power  to  make  assess- 
ments, and  enacted  that  all  bridges 
previously  repaired  by  any  parishes, 
tithings,  divisions  or  townships  in 
the  island  should,  for  the  future, 
be  repaired  "  in  such  and  the  same 
"  manner,  and  by  such  and  the 
"  same  ways  and  means,"  as  other 
bridges,  "usually  called  county 
"  bridges,"  within  the  island  had 
been  accustomed  to  be  repaired. 
In  1842,  and  since,  the  island  was 
assessed  generally  with  the  county, 
and  no  separate  island  rate  made. 
Application  for  the  repair  of 
bridges  and  bridewells  in  the 
island  had  been,  since  that  time, 
made  to  county  quarter  sessions : — 
Held,  that  all  bridges,  which  at 
the  time  of  the  passing  of  the  Act 
were  repairable  by  the  tithings, 
&o.  in  which  they  were  situate, 
were  for  the  future  repairable  by 
the  county  generally,  and  that  the 
arrangement  of  1774  did  not  affect 
the  legal  liability  of  the  county, 
and  was  no  answer  to  an  indict- 
ment against  it  for  non-repair  of 
such  bridges. 

A  foot-bridge  formed  of  three 
planks,  nine  or  ten  feet  long,  and  a 
handrail,  and  which  carried  a  pub- 
lic footpath  across  a  small  stream, 
was  held  not  to  be  repairable  as  a 
county  bridge,  though  it  had  been 
repaired  by  the  commissioners 
under  the  above-mentioned  local 
Act.  See,  too,  Eeg.  v.  Middle  Level 
Commissioners,  10  L.  T.,  N.  S.  375. 

*  See  ante,  p.  506,  note  ('). 


59,  o.  5. 
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"  or  corporate,  shall  be  deemed  a  county  bridge  unless 
"  erected  in  a  substantial  and  commodious  manner  under 
"  the  direction  or  to  the  satisfaction  of  the  county  sur- 
"  veyor." 

Trustees  appointed  by  a  local  Turnpike  Act  are  in- 
dividuals or  private  persons  within  the  meaning  of  the 
statute;  and  a  bridge  built  by  them  not  under  the  direc- 
tion or  to  the  satisfaction  of  the  county  surveyor,  &c.,  is 
not  a  bridge  which  the  inhabitants  of  the  county  are  liable 
to  repair.^ 

The  section  applies  only  to  bridges  newly  built,  and  not 
to  a  bridge  merely  widened  or  repaired  since  the  passing  of 
the  Act.2 

Trustees  under  a  Turnpike  Act  having  built  a  bridge 
across  a  stream  where  a  culvert  would  have  been  sufficient, 
but  a  bridge  was  better  for  the  public,  the  county  cannot 
refuse  to  repair  such  bridge  on  the  ground  that  it  was  not 
absolutely  necessary.^ 

But  a  bridge  having  been  washed  away,  and  after  the 
passing  of  the  Act  been  rebuilt,  wider  than  before,  by  the 
parish,  partly  with  the  old  materials,  and  in  the  same 
line  of  passage  over  the  river,  but  without  notice  being 
given  to  the  county  surveyor,  has  been  held  not  to  be  a 
new  bridge  within  the  meaning  of  the  Act,  and  that  the 
county  were  consequently  liable  to  repair  it.' 

In  Meg.  v.  Gloucestershire,'^  a  bridge  had  been  built 
before  the  Act  over  a  stream  of  water  never  known  to  be 
dry,  though  its  depth  in  winter  only  averaged  two  and  a 
half  feet;  it  was  part  of  a  sheet  of  water  crossing  low 
land  at  the  place  where  the  bridge  crossed  it,  being  con- 
fined by  embankments  to  prevent  it  from  overflowing  the 
adjoining  meadows;  and  the  judge  left  it  to  the  jury 
whether  this  structure  were  a  bridge  over  a  stream  of 
water,  for  if  so,  it  was  not  necessary  that  it  should  be  for 

1  Hex  V.  Serhj,  3  E.  &  Ad.  147.  '  Rex  v.  Bevmishire,  2  M.  &  N. 

=  Eex  V.  Lancashire,  2  B.  &  Ad.       212;  5  B.  &  Ad.  383. 
813.  *  2  Car.  &  M.  506. 
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the  convenience  of  tlie  public  under  sect.  5  of  43  Geo.  III. 
c.  59,  but  the  county  were  Kable  to  repair  it.^ 

The  inhabitants  of  a  county  are  not  liable  to  widen  a  County  not 
public  bridge  by  force  of  their  obligation  to  repair  it.^  -ndden 

"  A  similar  question  to  this,"  said  Abbott,  0.  J.,  in  Rex  ^"dges  by 
T.  Demn^  "  came  lately  before  the  Court  in  a  case  from  gatiou  to 
"  the  county  of  Lincoln,'  and  we  then  expressed  a  strong  ^sp^'"^  th.ma.. 


'  A  bridge  in  the  Isle  of  Wight, 
originally  repaired  by  the  tithings, 
was,  after  the  passing  of  53  Geo. 
III.  o.  ozcii  (by  -whioh  commis- 
sioners for  the  repair  of  highways 
were  appointed,  and  bridges  pre- 
viously repaired  by  the  tithings 
were  made  repairable  by  the 
county)  wholly  rebuilt  by  order  of 
the  justices  of  the  island  division 
of  the  county  of  Southampton. 
The  new  bridge  was  larger  than 
the  old,  and  different  in  form,  and 
stood  higher  up  the  stream.  The 
expense  of  the  building  and  repairs 
were  defrayed  out  of  the  island 
rate,  imposed  under  a  previous  ar- 
rangement of  1774,  under  which 
bridges  in  the  island  were  repair- 
able by  the  tithings.  The  condi- 
tions prescribed  by  43  Geo.  III.  u. 
59,  were  not  observed  in  building 
it: — Held,  that  the  county  was 
liable  to  repair  the  new  bridge. 
(See  Heg.  v.  Southampton,  18  Q.  B. 
841;  17  Jur.  254;  2  L.  J.,  M.  C. 
201.) 

By  a  local  Act  of  1807,  a  road 
passing  over  a  bridge  was  made 
repairable  by  trustees ;  but  at  no 
time  was  the  bridge  or  its  ap- 
proaches actually  repaired  by 
them.  The  road  became  an  ordi- 
nary highway.  By  another  local 
Act  of  the  same  year,  a  canal 
company  was  empowered  to  sup- 
port bridges  across  their  naviga- 
tion, provided  no  existing  liability 
to  repair  a  bridge  not  erected  or 
altered  by  the  company  should  be 
affected.  The  company  raised  the 
surface  of  this  bridge  without 
altering  the  structure,  in  order  to 
give  the  approach  to  another 
bridge  over  their  navigation  the 
incline  required  by  their  Act. 
They  did  this  vrithout  reference  to 


the  county  surveyor  or  justices. 
By  33  &  34  Vict.  c.  73,  o.  12,  where 
a  tumpite  road  shall  have  become 
an  ordinary  highway,  all  bridges 
which  were  previously  repaired  by 
the  trustees  of  such  turnpike  road 
shall  become  county  bridges,  and 
shall  be  kept  in  repair  accord- 
ingly : — Held,  that  by  this  altera- 
tion the  bridge  had  become  repair- 
able by  the  canal  company,  and 
that  this  general  provision  of  the 
last  Act  was  not  limited  to  those 
bridges  erected  by  private  expense, 
whioh  alone  were  repairable  by  a 
county  under  43  Geo.  III.  c.  69, 
s.  5,  nor  to  bridges  which  had 
been  actually  repaired  by  trustees : 
:Reg.  V.  Somerset,  38  L.  T.,  N.  S. 
452,  Q.  B.  Div. 

■^  Rex  V.  Inhabitants  of  Devon,  7 
D.  &  R.  147  ;  4  B.  &  C.  670,  over- 
ruling Hex  V.  Cumberland,  6  T.  E. 
194,  where  Lord  Keuyon,  0.  J., 
laid  dovm  that  an  indictment  for 
not  repairing  a  county  bridge  may 
be  removed  by  certiorari,  notwith- 
standing stat.  1  Anne,  o.  18,  s.  5,  and 
those  who  are  bound  to  repair  a 
bridge  are  bound  to  widen  it  if  the 
exigencies  of  the  public  require ; 
Bayley,  J.,  commented  on  Beg.  v. 
Stratford, 'i'LA..  Raym.  1169,  which 
had  been  cited  by  counsel  for  the 
Crown. 

^  Rex  V.  Inhabitants  of  Lincoln- 
(E.  T.  5  Geo.  IV.,  May  10th,  1824), 
where  the  court  suggested  there 
was  no  case  to  be  found  in  which 
it  had  been  held  that  a  county  was 
liable  to  widen  a  public  bridge, 
and  intimated  a  strong  inchuatiou 
of  opinion  that  such  a  liability  did 
not  attach  as  an  incident  to  the 
obligation  of  repair.  In  Rex  v. 
West  Riding  of  Yorkshire  (2  East, 
353,  note  («) ),  where  to  an  indict- 
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"  opinion  that  a  county  was  not  bound  to  make  a  bridge 

"  wider  than  ever  it  had  been  before The 

"  question  now  is,  what  extent  of  charge  can  by  law  be 

"  cast  upon  the  inhabitants  of  a  county Now, 

"if  we  should  lay  down  the  law  to  be,  that  the  inhabi- 
"  tants  of  a  county  may  be  compelled  to  widen  a  bridge, 
"  I  am  utterly  unable  to  say  why  we  should  not  be  at 
"  liberty  to  say  that  the  inhabitants  of  a  parish  are  liable 
"  to  widen  a  public  highway." 

Where,  however,   a  particular  parish  was  bound  by 
prescription  to  repair  an  old  wooden  foot  bridge  (used  by 
carriages  only)  in  times  of  flood;  and  about  forty  years 
ago,  the  trustees  of  the  turnpike  road  bmlt  on  the  same 
site  a  much  wider  bridge  of  brick,  which  was  constantly 
used  ever  since  by  all  carriages  passing  that  way;  it  was 
held,  that,  to  an  indictment  against  the  county  for  not 
repairing   this   bridge,   a   plea   that   the   parish   had  im- 
memorially  repaired,    and  still  ought  to  repair,  the   said 
bridge,  was  not  supported  by  evidence  of  the  above  facts ; 
and  that  the  burthen  of  repairing  the  new  bridge  must  be 
borne  by  the  county  at  large.^ 
43  Geo.  III.         Sect.  2  of  43  Geo.  III.  c.  59,  enacts  that,  «  Where  any 
to  widening     "  bridge  or  bridges,  or  roads  at  the  end  thereof,  repaired 
bndges.  «  ^^  ^]^q  expense    of    any  county,  shall    be   narrow   and 

"  incommodious,  it  shall  and  may  be  lawful  to  and  for  the 
"  '  justices '  of  the  county,  at  any  of  their  General  Quarter 
"  Sessions,  to  order  and  direct  such  bridge  or  bridges,  and 
"  roads,  to  be  widened,  improved,  and  made  commodious 
"  for  the  public."  The  section  also  contains  a  proviso, 
that  "  No  money  shall  be  applied  to  the  amendment  or 

ment  against  a  riding  for  not  re-  townships    have    so    enlarged    a 

pairing  a  putlio  carriage  bridge,  bridge,    which   they   were    before 

the  plea  alleged  that  certain  town-  bound  to  repair  as  a  foot-bridge, 

ships   had    inimemoriaUy    used    to  they  shall  still  be  liable  pro  rata. 

repair   the  said  bridge ;    evidence  Where    an    individual    builds    a 

that    the  township   had   enlarged  bridge,  which  he  dedicates  to  the 

the    bridge  to   a   carriage    bridge,  public,   by  whom  it  is  used,  the 

which  they  had  before  been  bound  county  are  bound  to  repair  it. 
to  repair  as  a  fooi-tridge,  was  held  ^  Hex  v.  Surrey,  2  Camp.  455. 

not  to  support  the  plea.     Where 
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"  alteration  of  any  such  bridge  or  bridges  until  present- 
"  ment  shall  have  been  made  of  the  insufficiency,  incon- 
"  venieney,  or  want  of  reparation  of  such  bridge  or 
"  bridges,  in  pursuance  of  some  or  one  of  the  statutes 
"  made  and  now  in  force  concerning  public  bridges." 

This  section  is  permissive,  and  not  imperative,  and 
leaves  the  justices  a  discretion  whether  or  not  to  order  a 
bridge  to  be  widened,  though  it  is  proved  to  them  to  be 
narrow  and  incommodious.^ 

By  the  common  law  declared  and  defined  by  the  statute  County  Uable 
22  Hen.   VIII.  c  5,  and  the   subsequent  Bridge  Acts,  ^ppSes  to 
where  the  inhabitants  of  a  county  are  liable  to  the  repair  bridges  to  ex- 
of  a  public  bridge,  they  are  liable  also  to  the  repair  of  the  feet. 
highway  at  the  ends  of  the  bridge,  to  the  extent  of  300 
feet ;    and,  if   indicted   for  the  non-repair  thereof,  they 
cannot  exonerate  themselves,  except  by  pleading  specially 
that  some  other  is  bound   by  prescription  or  tenure  to 
repair  the  same.^ 

So,  too,  where  there  is  a  prescriptive  liability  to  repair 
a  bridge,  it  is  an  intendment  of  law,  in  absence  of  any 
evidence  to  the  contrary,  that  the  liability  extends  to  300 
feet  of  the  approaches  of  the  bridge.' 

A  new  and  substantive  bridge  of  public  utility,  built 
within  the  limit  of  one  county,  and  adopted  by  the  public, 
is  repairable  by  the  inhabitants  of  that  county,  although  it 
be  built  within  300  feet  of  an  old  bridge  repairable  by  the 
inhabitants  of  another  county,  who  were  bound  in  course 
under  the  statute  22  Sen.  VIII.  c.  5,  to  maintain  such 
300  feet  of  road,  though  lying  in  the  other  county.*  In 
such  a  case,  each  is  a  substantive  bridge  in  a  diiferent 
county,  and  the  bridge  cannot  be  considered  as  an  appen- 
dage to  the  other.     The  statute  of  Henry  YIII.  attaches 

^  He  Newport  Bridge,  2  El.  &  El.  Segem  (in  error  for  King's  Bench), 

37^  ;    6  Jur.,  N.  S.  97  ;    29  L.  J.,  2  Dow,  1  ;    5  Taunt.  284  ;  7  East, 

M.C.  52  ;   1  L.  T.,  N.  S.  1131;  of.  588  ;   3  Smith,  437. 

Reg.  V.  Adderhury  East,  1  D.  &  M.  ^  jj^,^,    y.    Lincoln,    3    N".    &  P. 

324  ;  5  Q.  B.  187;  7  Jur.  1035 ;  13  273  ;  8  A.  &  E.  65  ;  1  W.,  W.  & 

L.  J.,  M.  C.  91.  H.  260  ;   2  Jur.  615,  807. 

2   West  Riding    of  Yorkshire    t.  *  Rex  v.  Devon,  14  East,  477. 
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Where  the 
parts  of 
bridges  are 
iu  different 
counties 
liability  divi- 
ded between 
the  two. 


equally  on  the  inhabitants  of  each  county  in  respect  to  its 
own  bridge.^ 

Where  a  railway  is  carried  over  a  highway  hy  means  of 
a  bridge,  no  liability  to  keep  in  repair  the  immediate 
approaches  on  each  side  of  the  bridge  is  cast  upon  the 
county  by  any  of  the  provisions  in  the  Railway  Clauses 
Consolidation  Act,  1845,^  even  though  the  company  have 
lowered  the  level  of  the  old  highway  in  making  those 
approaches.' 

It  may  sometimes  happen  that  the  two  parts  of  a  bridge 
may  be  situate  in  different  counties,*  in  which  case  the 
liability  to  repair  would  be  naturally  divided  between  the 
two  counties. 

The  statute  5  (^  6  Will.  IV.  c.  76,  enlarging  the 
boundaries  of  certain  cities  and  boroughs  in  England  and 
Wales,  for  the  purposes  therein  mentioned,  does  not 
relieve  a  county  from  the  repair  of  bridges  situate  within 
the  new  limits  of  boroughs,  but  which,  previous  to  the 
Act,  were  without  the  old  limits,  and  repairable  by  the 
county  at  large.^ 

Where  a  bridge  over  the  Wye  was  situated  in  a  certain 
parish,  part  of  which  was  on  the  right  and  part  on  the 
left  bank  of  the  river ;  and  where,  owing  to  the  passing  of 
7  (^  8  Vict.  c.  61,  doubts  arose  as  to  the  liability  of  two 
counties  on  opposite  sides  of  the  river  to  repair  the  said 
bridge : — Held,  that,  in  the  absence  of  any  words  in  the 
Act  determining  the  boundary  between  the  two  counties, 


^  lb.,  per  Lord  EUenborongh. 

2  8  Vict.  c.  20,  ss   46—65. 

2  London  and  North  Western 
Sailway  v.  Skerton,'  33  L.  J.,  M. 
C.  158  ;  5  B.  &  S.  569.  Cf. 
Waterford  and  Limerick  Hail.  Co. 
V.  Kearney,  12  Ir.  Com.  Law  Rep. 
224,  and  Fosiemj  v.  TJie  Waterford 
and  Limerick  Rail.  Co.,  13  Ir.  Com. 
Law  Rep.  494. 

*  Eeg.  v.  Mw  Sarimi,  2  New 
Sesa.  Cas.  133 ;  7  Q.  B.  241 ;  10 
Jur.  176  ;  15  L.  J.,  M.  C.  15  ; 
Reff.  V.  Brecon,  4  New  Sess.  Cas. 
272  ;  15  Q.  B.  813  ;    19  L.  J.,  M. 


C.  203.    Cf.  Rex  Y.  Devon,  U  East, 
477 ;  ante,  p.  504. 

^  Reff.  V.  Kew  Sarum,  2  New 
Sess.  Cas.  133.  Referring  to  this 
case,  Patteson,  J.,  in  Reg.  v. 
Brecon,  4  New  Sess.  Cas.  272, 
said  :  "In  that  case,  a  parish 
"  containing  a  bridge  was  added 
"to  an  old  borough,  which  had 
"  never  been  liable  to  maintain 
"  any  bridges,  and  it  would  be 
"  strange  to  say,  that,  in  such  a 
"  case,  a  new  liability  was  cast 
"  where  none  had  existed  be- 
"  fore." 
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the  ordinary  rule  of  medium  filum  aqucB  must  apply,  and 
that  the  middle  of  the  river  continuously  was  such  boun- 
dary line.^ 


"  "With  respect  to  the  liability  at  common  law  for  the  Liability  to 
"repair  of  bridges  ratione  tenuvce,"  said  Lord  Denman,  \murcc.'"^°"" 
0.  J.,  in  Baker  v.  Greenhill,^  "  the  result  of  the  authorities  The  owner  of 
"  seems  to  be  to  throw  the  charge  ultimately  upon   the  mately  liaWe, 
"  owner,  though  primarily,  as  far  as  the  public  are  con-  though. 
"  eemed,  the  occupier  may  be  the  person  chargeable  by  occupier  may 
"  indictment  in  case  of  non-repair ;  ^    {The  Queen  v.  Buck-  '^^• 
"  nell,  7  Mod.  55,  98;  Hawk.  P.  C.  b.  1,  c.  77,  s.  3,  vol. 
"  2,  p.  258,  7th  ed.,  and  the  cases  there  cited)  ;   and  it 
"  would  seem  from  those  authorities,  that,  if  the  owner  of 
"  land  charged  with  the  repair  of  a  bridge  ratione  tenurce 
"  suffer  it  to  be  out  of  repair,  and  the  occupier  of  the  land 
"  be  indicted  and  fined,  he  would  be  entitled  to  look  for 
"  re-imbursement  to  the  owner  who  ought  to  have  it  re- 
"  paired,  and  who  holds  the  land  by  the  service  of  repair- 
"  ing  the  bridge."  * 


1  Se//.  v.  Brecon,  i  New  Seas. 
Gas.  272  ;  15  Q.  B.  813  ;  19  L.  J., 
M.  C.  203. 

2  3Q.  B.  148;  2G-.  &D.  435. 

3  Sex  V.  Sutton,  5  N.  &  M.  353  ; 
and  also  Eex  v.  Kerrison,  1  M.  &  S. 
435 ;  Rex  v.  Oxfordshire,  16  East, 
223  ;  Rex  v.  Hayinan,  M.  &  M. 
401  ;  Eex  v.  Middlesex,  3  B.  &  Ad. 
261. 

*  In  this  case, — Baker  v.  Green- 
hill,  3  Q.  B.  148, — a  landowner, 
liable,  amongst  others,  to  repair  a 
bridge  ratione  tenurte,  demised 
land  ;  and  the  lessee  coyenanted  to 
pay  the  rent  clear  of  land  tax,  and 
all  other  taxes  and  deductions  what- 
soever, either  parliamentary  or  paro- 
chial, taxed  or  imposed,  or  to  be  taxed 
or  imposed,  upon  the  premises,  or 
upon  the  lessor,  in  respect  thereof, 
the  landlord's  property  tax  only 
excepted.  A  statute,  reciting  the 
liability  ratione  tenurce,  and  that 
part  of  the  bridge  -was  out  of 
repair,    enacted    that   landowners 


liable  as  above,  should  repair,  and 
keep  in  repair,  the  said  parts 
during  the  continuance  of  the  Act. 
On  their  default,  road  trustees 
appointed  under  the  Act  were  to 
do  the  repairs,  and  recover  against 
owners  ;  a  power  of  distress  under 
a  justice's  warrant  being  given  to 
enforce  payment ;  whUe,  for  rais- 
ing the  sums  reqTiired,  a  power 
was  also  given  to  the  landowners, 
to  call  meetings,  and  to  meet  and 
make  rates  according  to  the  value 
of  the  chargeable  laud ;  such  rates 
to  be  levied  by  distress,  if  neces- 
sary. A  subsequent  Act,  reciting 
the  above  -  mentioned  UabiLity, 
made  further  provisions  as  to  the 
holding  of  such  meetings,  and 
levying  rates  for  the  said  repairs  : 
• — Held,  that  the  original  liability 
for  contribution  to  repaii'S  did  not, 
by  these  enactments,  become  a 
parhamentary  tax  or  deduction 
within  the  lessee's  covenant ;  and, 
therefore   (the   Court    finding   no 
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Liability  of 
an  infant 
seised  of  lands 
in  socage. 


Of  proprietor 
of  a  naviga- 
tion. 


Covenant  to 
build  and 
repair  a 
bridge,  how 
far  binding 
when  damage 
is  done  by  an 
extraordiiiary 
flood. 


Such  appears  to  be  the  general  rule  respecting  liability 
ratione  tenures.  Some  illustrations  of,  and  exceptions  to  it, 
require,  however,  to  be  noted. 

An  infant  seised  of  lands  in  the  actual  possession  of  the 
guardian  in  socage,^  is  not  indictable  for  the  non-repair  of 
a  bridge  ratione  tenurw,  and  the  guardian  in  socage,  if  in 
possession  of  the  lands  charged  with  the  repairs,  is  indict- 
able.i 

An  indictment,  charging  an  iadividual  with  the  repair 
of  a  bridge,  bi/  reason  of  his  being  oivner  and  proprietor 
of  a  certain  navigation,  is  not  equivalent  to  charging  him 
ratione  tenurw,  but  is  erroneous;  and  if  judgment  be  given 
thereon,  upon  error  brought  it  will  be  reversed.^ 

A  count,  it  appears,  charging  such  an  iadividual,  by 
reason  of  his  being  owner  of  a  navigation,  under  a  private 
Act  of  Parliament,  must  set  forth  the  Act. 

On  a  covenant  to  build  a  bridge  in  a  substantial 
manner,  and  to  keep  it  in  repair  for  a  certaiii  time,  the 
party  is  bound  to  rebuild  the  bridge,  though  broken  by  an 
extraordinary  flood. ^ 

"  It  has  been  usual,"  remarked  Lord  Kenyon,  C.  J.,* 
"  for  many  years  past,  to  insert  covenants  of  this  kind  in 
"  contracts  for  building  bridges.  .  .  .  The  principle 
"  stated  by  the  counsel  for  the  plaintiffs  °  is  the  true  one  ; 


clause  in  the  above  statutes  which 
extended  the  ultimate  liability  to 
lessees  and  occupiers,  as  well  as 
owners),  that  the  lessee,  having 
been  compelled,  in  the  lessor's 
default,  to  pay  a  rate  made  as 
above,  and  charged  upon  him  as 
lessee  and  occupier,  might  (in  the 
manner  pointed  out  by  one  of  the 
statutes)  recover  the  amount  from 
the  lessor. 

1  Guardian  in  socage  is  the  next 
friend  in  blood  to  whom  the  in- 
heritance cannot  descend ;  Hex  v. 
Sutton,  5  N.  &  M.  note  (a),  p.  553 ; 
Lit.  123  ;  Park.  65  ;  Dyer,  359  b  ; 
2  RoU.  Abr.  40,  1,  10,  citing  27 
Edw.  III.  79  b  of  the  1st  ed. 
of  the  Tear  Books,  being  27  Edw. 
III.  fo.  3,  pi.  26,  of  the  2nd  ed. ; 


14  Vin.  78,  pi.  2. 

2  Sex  V.  Sutton,  5  N.  &  M.  353 ; 
3  A.  &  E.  697  ;  1  H.  &  W.  428. 
So  any  occupier  of  the  lands 
charged.  Quaere,  whether  the 
guardian  in  socage  or  other  owner 
of  the  lands  charged  not  in  possession 
would  also  be  indictable. 

'  Sex  V.  Kerrison,  1  M.  Sc  S. 
435 ;  cf.  Sex  v.  Senegoes  and 
Machynleth,  3  D.  &  E.  388. 

*  Brecknock  Navigation  v.  Pri^- 
clarrl,  7  T.  E.  750. 

*  Per  counsel  for  the  plaintiffs : — 
"  The  distinction  taken  in  the 
"books  is  this:  When  the  law 
' '  creates  a  duty,  and  the  party  is 
"  disabled  to  perform  it  without 
"  any  default  in  him,  and  he  has 
"  no   remedy   over,   the   law  wiU 
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"  if  the  defendants  had  chosen  to  except  any  loss  of  any 
"  kind,  it  should  have  been  introduced  into  the  contract 
"  by  way  of  exception.  It  is  sufficient  to  say  here  that 
"  the  contract  of  the  defendants  extends  to  this  case ;  that 
"  they  have  not  fulfilled  it ;  and,  therefore,  that  they  are 
"  answerable." 

If  A.  grants  liberty,  licence,  power,  and  authority  to  B.  if  bridge  be 
and  his  heirs  to   buHd  a  bridge   on  his  land,   and  B.  J^l^iduaT 
covenants  to  build  the  bridge  for  public  use,  and  to  repair  and  dedicated 
it,  and  not  to  demand  toll,  the  property  in  the  materials  ownership  of' 
of  the  bridge,  when  built  and  dedicated  to  the  public,  stUl  fabric  remains 
continues  in  B.,  subject  to  the  right  of  passage  by  the 
public  ;    and  when  severed  and  taken  away  by  a  wrong- 
doer, he   may    maintain    trespass    for    the    asportation.^ 
"  They  [the    materials]  were  dedicated   by  him  to  the 
"  public  for  given  purposes ;  but  a  scintilla  of  property 
"  still  remained  in  him."  ^ 

An  indictment  for  not  repairing  a  bridge,  described  as  Form  of  in- 
situate  within  the  parishes  of  Penegoes  and  Machynleth, 
and  averring  that  the  inhabitants  of  Penegoes,  and  the 
inhabitants  of  the  township  of  Machynleth,  were  liable  to 
repair,  by  reason  of  the  tenure  of  certain  lands,  without 
going  on  to  state  what  part  of  the  bridge  was  situate 
within  the  township  of  Machynleth,  and  that  the  in- 
habitants thereof  were  liable  to  repair ;  is  erroneous.' 

To  an  indictment  against  a  county  for  not  repairing  a 
bridge,  it  was  pleaded,  that  J.  S.  is  liable  ratione  teniirce  : 
— Held,  that  this  plea  was  not  supported  by  evidence  that 

'  excuse  him  ;  but  when  the  party  "  Com.  Rep.   627  ;  and  Bullock  v. 

'  by  his  own   contract   creates   a  "  Domville,   6   T.    K.   6.51.)      And 

'  duty  or  charge  upon  himself,  he  "  here  a  loss  by  a  flood  must  have 

'  is  bound  to  make  it  good  if  he  "  been  the  very  loss  in  oontempla- 


dictmeut  for 
non-repair 
ratione  tentirce 


'  may,  notwithstanding  any  acci-  "  tion  of  the  parties." 

'  dent    by    inevitable     necessity'  Wear  Commissioners  v.  Adamson,  2 

'  because  he  might  have  provided  App.   Cas.   743,    ante,    Chap.    III. 

'  against  it  by  his  contract.     And  p.  142. 

'  therefore  if  a  lessee  covenant  to  '  Harrison    v.    Barker,    6   East, 

'  repair  a  house,  though  it  should  154  ;  2  Smith,  262. 

'  bebumedbyUghtning,  or  thrown  ^  lb.  per  Lord  EUenborough. 

'  down  by  enemies,  yet  he  ought  ^  Bex  v.  Benecjoes  and  Machynleth, 

'  to  repair.    (AU.  27  ;  Dy.  33  a  ;  3  D.  &  K.  388  ;  2  B.  &  C.  166. 

C.  MM 
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the  estate  of  J.  S.  was  part  of  a  larger  estate,  ■vvhicli  part 
J.  S.  purchased  of  the  former  owner,  who  retained  the  rest 
in  hisown  hands,  and,  as  well  before  the  purchase  as  since, 
had  repaired  the  bridge.^ 

If  a  manor  be  held  by  the  service  of  tenui-e  of  repairing 
a  common  bridge  or  highway,  and  the  manor  be  divided, 
the  tenant  of  any  parcel,  either  of  the  demesnes  or 
services,  is  liable  to  the  whole  charge,  but  may  recover 
contribution.^  An  agreement  by  the  lord  to  discharge  the 
purchasers,  would  only  bind  him  and  those  who  claim 
under  him,  and  will  not  affect  the  remedy  of  the  public. 
Though  the  manor  comes  into  the  hands  of  the  Crown, 
yet  the  duty  continues  as  against  every  person  claiming 
under  the  Crown.^ 
Liability  to  An  indictment  for  non-repair  of  a  road  or  bridge  on 
iSnemoriaj''^  ^  liability  ratione  tenurm,  cannot  be  sustained  where  it 
appears  that  the  tenement  on  which  the  liability  is  charged 
originated  within  time  of  legal  memory.'  On  such  an  in- 
dictment parishioners  are  admissible  witnesses  for  the  pro- 
secution.* 

In  Rex  V.  Middlesex^  it  was  pleaded  to  an  indictment 
against  the  inhabitants  of  the  county  for  non-repair  of 

'  Rex  V.    Oxfordshire,    16   East,  by  reason  of  the  tenure  of  which 

223.     Bat  where  in  this  case  the  the  obligation  was  alleged,  did  not 

county  was  found  guilty,  the  Court  exist  before  that  time  ;  and  it  was 

gave  leave  to  stay  judgment  upon  contended  that  this  disproved  the 

payment   of   costs    until     another  liability. 

indictment  was  preferred,  in  order  Per  Tindal,  0.  J.,  it  is  essential 

to   try  the  liability.   Lord  Ellen-  to   prove   the  liability  from   time 

borough,  C.  J.,    saying,    "  But  I  out  of  memory.    This  is  disproved, 

"  should  be  sorry  to  conclude  the  and  the   defendant  must    be   ac- 

"  county  from  bringing  forward  quitted.     See,  too,  note  at  p.  403 

"  their  case,  as  it  is  clear  they  have  of  report,  and  Sex  v.  Stoughton,  2 

"  never  repaired. "  Saund.  158. 

-  Reg.   V.  Bucclcueh,   Buehess  of,  *  See  54  Geo.  III.  c.  170,  s.  9. 

1  Salk.  358.  ^  3  B.   &  Ad.   201 ;    ef.  Rex  v. 

3  Rex  V.  Sayman,  M.  &  M.  401.  West  Riding  of  Yorkshire,  2  East, 

There  the  indictment  alleged  that  359;    per  Littledale,  J.,  "I  think 

defendant  and  those  whose  estate  ' '  the  footbridge  which  was  erected 

he  had  of  and  in  a  certain  mill,  "  in   comparatively  modem  times 

from  time  whereof  the  memory  of  ' '  cannot  be  considered  as  having 

man  runneth  not  to  the  contrary,  "  become  parcel  of  the  old  carriage 

had  repaired,  and  of  right  ought  "  bridge  repairable  by  the  owners 

to  repair,  &c.     Certain  documents  "  of  the  abbey  lands,  but  was  a 

of  the  reign  of  Hen.  VIII.  were  "  distinct  structure,  and,  therefore, 

put  in  for  the  defendants,  which  "  that  the  verdict  must  stand  for 

showed  conclusively  that  the  mill,  "  the  Crown." 
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a  foot  bridge,  that  it  was  parcel  of  a  carriage  bridge  which 
A.  B.  was  bound  to  repair  ratione  tenurm.  The  liability 
to  repair  the  carriage  bridge,  which  had  been  built  in  1119, 
and  the  repair  charged  on  certain  abbey  lands  of  which 
A.  B.  was  the  present  proprietor,  was  admitted ;  but  it  was 
denied  that  the  foot  bridge  was  part  of  the  same,  and  it 
was  proved  that  the  latter  had  been  constructed  in  1763  by 
trustees  of  a  turnpike  road  with  the  consent  of  a  certain 
number  of  the  proprietors  of  the  abbey  lands : — Held,  that 
this  (being  the  foot  bridge  mentioned  in  the  indictment) 
was  not  parcel  of  the  carriage  bridge  which  A.  B.  was 
bound  by  tenure  to  repair,  and  consequently  that  the 
county  was  bound  to  repair  the  foot  bridge. — Per  Lord 
Tenterden,  "  Now  it  is  well  established  that  the  iahabitants 
"  of  a  county,  though  bound  to  repair  a  bridge  are  not 
"  bound  to  widen." 

On  an  indictment  for  the  non-repair  of  a  bridge  ratione  Wliat  is  evi- 
tenurce  : — Held,  that  a  record  of  18  Edio.  III.,  setting  out  negative  an 
a  presentment  of  the  Bishop  of  Lincoln  for  non-repair  of  immemonal 
the  bridge  and  his  acquittal  by  the  jury,  which  was  shortly  ratione  unurcc. 
after  followed  by  a  grant  of  pontage  from  the  Crown,  on 
the  ground  that  it  had  been  found  by  inquest  that  no  one 
was  liable  to  repair  the  bridge,  is  admissible  in  evidence  to 
negative  an  immemorial  liability  ratione  tenurm} 

Where,  in  an  answer  to  an  indictment,  it  is  pleaded  that  Evidence  of 

ATTT,  .  ,.  .  -T  P  reputation 

.  IS  liable  to  repair  ratione  tenures,  evidence  oi  re-  admissible  in 

putation  is  admissible  in  proof  of  such  liability.^  py°°*  °^  ^'^- 

The  principle  as  to  prescriptive  liability  is  discussed  by  Liability  to 
Lord  EUenborough  in  Bex  v.  EccksfieU.'-  Eeferring  to  p'^sj^ijfion. 
the  Statute  of  Bridges  and  Magna  Charta,  he  says :  * — 

"  Erom  both  which  statutes  it  appears  that  towns  or 

'  Seg.  V.  Sutton,  3  K.  &  P.  569.  the  liability  to  repair  j'aiioMe  feMMriS. 

The  jury,  after  finding  a  verdict  of  ^  Reg.  v.   Bedfordshire,  i  El.  & 

acquittal,  also  found  thatthebridge  Bl.  535;   1  Jur.,  N.  S.  208;  24  L. 

had  been  recently  built,  and  that  J.,  Q.  B.  81. 

no   one  was    liable  to   repair    it.  '  1  B.  &  A.  348 ;  Bex  v.  Hendon, 

Semble,  that    such   finding  by   a  4  B.  &  Ad.  628,  note  (c). 

jury  in  ancient  times  is  admissible  ''  Page  359. 
as  reputation    on   questions  as  to 

M   M   2 
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"  districts  smaller  tlian  a  county  had  been  accustomed  in 
"  some  cases  to  make  bridges ;  and  so,  in  fact,  they  con- 
"  tinue  to  do  until  this  day.  And  upon  the  whole  it 
"  seems  manifest  that  the  extent  of  the  territory  chargeable 
"  in  the  case  is  to  be  ascertained  by  usage  and  custom, 
"  and  that  in  default  only  of  an  usage  and  custom  to 
"  charge  a  smaller  territory,  the  charge  shall  be  upon 
"  the  larger,  i.e.  upon  the  county;"  and  he  then  goes 
on  to  draw  an  analogy  between  the  liability  of  a  parish  to 
repair  a  bridge  and  that  of  a  township  to  repair  a  road  by 
usage.^ 

As  stated  above,^  the  repair  of  bridges  by  tenure  or 
prescription  is  a  remnant  of  the  trinoda  necessitas,  the  com- 
mon law  liability  of  the  county  not  being  established  fully 
till  the  passing  of  the  Statute  of  Bridges  in  22  Jlen.  VIII. 
In  such  few  cases,  therefore,  as  the  immemorial  custom 
of  repairing  a  bridge  can  be  proved,  it  can  be  pleaded  in 
defence  to  an  indictment.^ 
A  parish  may  Hence,  a  parish  may  be  indicted  for  non-repair  of  a 
be  indictable,    jjrjtjge  -^vithout  stating  any  other  ground  of  liability  than 

immemorial  usage.* 
So,  too,  a  So,  too,  a  hundred  may  be  charged  by  prescription  with 

hundred.  ^j^q  reparation  of  a  bridge ;  and  this,  although  it  appears 

that  by  a  statute  within  time  of  legal  memory  one  of  the 
townships,  parcel  of  the  hundred,  was  then  annexed  to  it.^ 
In  such  a  case  the  proper  way  would  be  to  allege  that  the 
corporation  had  immemorially  repaired ;  and  then,  how- 
ever constituted  the  corporate  body  may  have  been  at 
different  periods,  the  allegation  would  be  sustained.^ 

'  Cf.   Blackstone's  Com.  vol.  i.  *  Sex  v.  Sendon,  4   B.    &  Ad. 

p.  357;  9  Hen.  III.  c.  15  (Euffi.) ;  628. 

22  Hen.   VIII.    u.    75 ;    see   ante,  =  Sex  v.    Oswestry,   6  M.   &   S. 

p.  503.  361. 

=  Page  29.  s  Holroyd,  J.,  in  Rex  v.  Oswes- 

'  Sex  T.   Stratford-on-Avon,    14  try,  6  M.  &  S.  361.     See  note  [a) 

East,  348;  Sex  v.  Oswestry,  6  M.  p.   361  of  the  report,  for  form  of 

&  S.  361;  Sex  -v.  Hendon,  4  B.  &  an  indictment   against  the  corpo- 

Ad.  628;  and  cf .  Seg.  v.  Surrey,  2  ration   of   Kingston  for  the  non- 

C.  &  M.  455  ;  Seg.  v.  Adderbury,  repair  of  King-ston  Brido-e 
1  D.  &  M.  324. 
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A  charter  of  Edward  VI.,  granted  upon  the  recited  Oraprescrip- 
prayer  of  the  inhabitants  of  the  borough  of  Stratford-  tion.°°^^°'^'^" 
upon-Avon,  recited  that  a  guild  in  an  ancient  borough 
was  founded  and  endowed  with  lands,  out  of  the  rents  and 
revenues  and  profits  of  which  a  school  and  an  almshouse 
were  maintained  and  a  bridge  repaired.     That  on  the  dis- 
solution of  the  guild  and  the  passing  of  the  lands  to  the 
Crown,  the  inhabitants  of  the  borough,  reciting  that  the 
said  borough  had  from  time  immemorial  enjoyed  franchises, 
liberties,  &c.,  &c.,  &c.,  which  had  been  enjoyed  by  reason 
of  the  said  guild,  and  that  by  the  dissolution  thereof  the 
borough  and  its  government  would  fall  into  a  worse  state 
without  speedy  remedy,  &c.,  &c.,  prayed  to  be  deemed 
worthy  to  be  made  a  body  corporate,  &c.,  &c.     That  they 
were  in  consequence  granted  to  be  a  corporation  "  with  the 
"  same  hounds  and  limits  as  the  lorough  and  \h.6  jurisdictions 
"  thereof  from  time  immemorial  had  extended  to"  and  that 
the  king,    "willing  that  the  almshouse    and   the   school 
"  should  be  kept   up  and  maintained  as  heretofore   {but 
"  without  mentioning  the  bridge),  and  that  the  great  charges 
"  to  the  borough  and  its  inhabitants  from  time  to  time 
"  incident  might  be  the  better  sustained  and  supported," 
granted  to  the  corporation  the  lands  of   the  late  guild. 
By  parol  testimony  it  was  proved  that  as  far  back   as 
living  memory  went,  the  corporation  had  always  repaired 
the  bridge : — Held,  taking  the  whole  of  the  charter  and 
the  parol  testimony  together,  the  preponderance  of  the 
evidence  was,  first,  that  this  was  a  cor^xration  by  prescription, 
though  words  of  creation  only  were  used  in  the  incorpo- 
rating part  of  the  charter  of  Edward  YI.;  and  secondly, 
that  the  burden  of  repairing  the  bridge  was  upon  such 
prescriptive  corporation  during  the  existence  of  the  guild 
before  that  charter ;  though  the  guild  out  of  their  revenues 
had  in  fact  repaired  the  bridge,  which  was  only  in  ease  of 
the  corporation  and  not  ratione  tenures ;  and  that  the  cor- 
poration were  still  bound  by  prescription,  and  not  merely 
by  tenure  ;  and,  therefore,  that  a  verdict  against  them  upon 
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an  indictment  for  the  non-repair  of  the  bridge  charging 
them  as  immemorially  bound  to  repair  was  sustainable.'^ 

Where  there  is  a  prescriptive  liability  to  repair  a  bridge, 
it  is  an  intendment  of  law,  in  the  absence  of  any  evidence 
to  the  contrary,  that  the  liability  extends  to  300  feet  of 
the  approaches  at  each  end  of  the  bridge.^ 

1  Rex  T.  Stratford-on-Avon,  14  2  Jur.  615,  807.  See  remarks  of 
East,  348;  of.  Rex  v.  Oswestry,  6  Lord  Denman,  C.  J.,  therein  on 
M.  &  S.  361,  note  (a).  the  Abbot  of  Combe's  case,  43  Assis. 

2  Reg.  T.  Lincoln,  3  N.  cfe  P.  273;  pi.  37;  and  on  Rex  v.  West  Riding 
8  A.  &  E.  65;  1  "W.  W.  &  H.  260;  of  Yorkshire,  7  East,  598. 


Digitized  by  Microsoft® 


(    535     ) 


CHAPTER  IX. 

OF   TOLLS    AND    KATES. 

Of  the  incidents  mentioned  in  the  previous  chapter,  two  Tolls  and   ■ 
— viz.  tolls  and  rates — remain  to  be  noticed.     Of  these  the  oident  to 
first  named  is  naturally  connected  with  the  right  of  navi-  "si»ts  of 
gation,  and  has  been  already  incidentally  alluded  to.^   The 
second,  that  of  rateability,  arises  from  the  improvement 
of  land  in  value  by  water  which  either  arises  on  it  in  the 
form  of  springs,  or  passes  over  it  in  the  form  of  a  natural 
watercourse,  or  is  conveyed  over  it  artificially, — as  by  open 
channels  or  pipes. 

Toll,  tolnetnm,  or  telagium  are  all  of  them  terms  of  the  Tolls, 
same  import,  and  signify,  in  a  general  sense,  a  sum  of  Definition, 
money  paid  by  the  buyer  for  exporting  or  importing 
goods  and  merchandise.^  Toll  has  also  been  defined  as 
"a  tribute  or  custom  paid  for  passage;"^  while  in  the 
Termes  de  la  Ley'^  it  is  described  as  "a  payment  used  in 
"  cities,  towns,  markets,  or  fairs  for  goods  and  cattle 
"  brought  thither  to  be  bought  or  sold,  and  is  always  paid 
"  by  the  buyer,  and  not  by  the  seller,  unless  there  is  some 
"custom  otherwise."^ 

Such  definitions  are,  however,  as  is  stated  in  the  autho- 
rity above  quoted,  too  general  for  practical  purposes ;  and 
the  nature  of  toll  will  be  better  understood  if  we  briefly 
examine  the   distinction  between   toll  thorough  and   toll 

'  See  Chap.  I.,  Chap.  V.,  and  '  Wharton's  Law  Lex.  (Cowel), 

Chap.    VII.,   and    as    to    Ferries  p.  937;    Brown's  New  Law  Diet. 

Chap.  VIII.  362. 

2  Gunning    on   Tolls,    p.    1;    2  *  See,  too,  Gunning,  p.  1. 

Inst.  58.  ^  Gunning,  p.  1. 
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Of  tolls  gene- 
rally. 


Toll  tho- 
rough, defini- 
tion of. 


Toll  traverse, 
definition  of. 


The  distinc- 
tion between 


traverse,  the  two  chief  species  of  toll.  This  will  be  con- 
veniently done  here,  since  as  the  law  relating  to  the 
taking  of  tolls  for  passage  on  a  highway  or  through  a 
street  applies  equally  to  that  along  the  sea  or  navigable 
waters,  it  will  be  necessary  to  consider  some  points  relating 
to  the  general  law  of  tolls  before  treating  of  those  incident 
to  various  rights  of  water.^ 

Toll  thorough  is  a  sum  paid  for  passage  through  a  high- 
way,^ or  a  toll  taken  from  men  for  passing  through  a  vill 
in  a  street,'  both  of  which  definitions  apply  equally  to  a 
toll  taken  for  passage  over  the  sea  or  on  a  navigable 
river,  or  over  a  public  ferry  or  bridge.*  It  cannot  be 
claimed  unless  the  party  demandiag  it  can  show  that  the 
public,  whose  common  law  right  to  a  free  passage  along 
the  highway  he  seeks  to  abridge,  receive  from  him  a  good 
consideration  for  the  imposition.^ 

Toll  traverse,  on  the  other  hand,  may  be  prescribed  for 
by  a  corporation  or  an  individual  without  alleging  any 
consideration,  and  the  prescription  will  be  good.^  It 
derives  its  name  from  the  fact  that  it  is  a  toll  paid  for 
traversing  the  land  of  another,'  and  has  been  defined  as 
"  a  sum  demanded  for  passing  over  the  private  soil  of 
"  another,"'  and  also  as  "a  duty  which  a  man  pays  for 
"  passing  over  the  soil  of  another  in  a  way  not  a  high 
"  street,'  though  it  may,  under  certain  circumstances,  be 
"  payable  for  passing  over  the  common  public  highway."'" 

The  distinction  between  the  two  species  of  toll  was 


^  Gunning,  p.  214;  Haspurt  v. 
mils,  i  Vent.  71 ;  1  Sid.  454 ;  1 
Mod.  47 ;  Wnrren  v.  Pridcnux,  1 
Mod.  104;  Mayor  of  Nottingham  Y . 
Lambert,  "Willes,  111;  Truman  v. 
IFalgham,  2  WUson,  296;  Hill  v. 
Smith  (in  error),  4  Taunt,  520; 
Eiekards  v.  Bennett,  1  B.  &  C.  223, 
&c.,  &c. 

^  Gunning,  p.  2;  Com.  Dig.  tit. 
Toll  (C). 

3  lb.  p.  2;  Vin.  Abr.  tit.  Toll 
(A). 

*  lb.;  Saspurty.  Wills,  1  Vent. 
71;  1  Sid.  464;  1  Mod.  47;   War- 


ren V.  Pridmiix,  1  Mod.  104;  2 
Ley.  96 ;  Mat/or  of  Xottingham  v. 
Lambert,  Willes,  111. 

'  Gunning,  p.  3 ;  Smith  v.  Shep- 
herd, Moore,  574 ;  Cro.  Eliz.  710. 

^  Gunning,  p.  27;  Truman  v. 
Walgham,  2  Wils.  296. 

'  Gunning,  p.  26;  Crispe  v. 
JBclwood,  3  Lev.  424. 

8  lb.;  Com.  Dig.  tit.  Toll  (D). 

»  lb.;  Vin.  Abr.  tit.  Toll  (A); 
22  Ass.  58. 

'■"  lb.;  Fel/iamr.  Fickersgill,  IT. 
R.  660;  Brett  v.  Beales,  10  B.  &  C. 
508. 
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exhaustively  discussed  in  the  judgment  of  Willes,  C.  J.,  the  two 

in  Mayor  of  Nottingham  v.  Lambert -^  which  was  a  pre-  sp^oies  of  toU. 

.,.,.,  .    n    r.  .  .      ,  -11      Mayor  of  Not- 

scnption  to  take  a  toll  lor  passing  on  an  ancient  navigable  ungham  v. 

river  Zambert, 

" ....  A  difEerence  has  always  been  taken  betwen  toll 
"  thorough  and  toll  traverse.  It  has  been  holden  several 
"  times  and  by  the  best  authorities  that  toll  thorough 
"  cannot  be  supported  without  a  consideration ;  but  toll 
"  traverse  may,  because  it  in  itself  implies  a  considera- 
"  tion.  In  the  Book  of  Assize,  22  Edw.  III.  c.  58,  it  is 
"  expressly  laid  down  as  a  rule  that  toll  thorough  is 
"  against  common  law  and  common  right,  and  cannot  be 
"  supported  by  usage.  It  is  so  likewise  holden  in  KeiLw. 
"  148,  149,  that  such  toll  is  not  allowable  without  some 
"  particular  consideration.  It  is  said  in  1  Leon.  232,  that 
"  the  king  cannot  grant  toll  thorough  for  passing  through 
"  a  highway,  for  that  is  an  oppression  to  the  people,  for 
"  that  every  highway  shall  be  common  to  everyone.  In 
"  1  Yent.  71,  in  the  case  of  The  City  of  Norwich,^  such 
"  custom  was  holden  to  be  illegal  and  unreasonable,  unless 
"  for  such  vessels  as  unloaded  at  the  quay  there.  In 
"  several  books  it  is  called  malum  tolnetum,  or  an  out- 
"  rageous  toll,  and  an  oppression  on  all  the  subjects  of 
"  England,  which  sort  of  tolls  are  condemned  in  Magna 
"  Charta  (9  Hen.  III.  c.  30),  and  by  the  Statute  of  West- 

'  WiUes,    111  et   seq.;    see   also  wharf   paid    a    certain    duty    for 

Woolrych,  382,  and  G-unning,  22.  which    the    action   was    brought. 

-  Haspurt  v.  Wills   (in  error),  1  The   Court  held  the  custom   had 

Ventr.   71;    1  Mod.  47,  <S.   C.  (re-  and  void  as  to  all  vessels  which 

ported  by  name  of -ffes/«w?  T.  Wills),  did  not  unload  "at  the  wharf  or 

1    Sid.  454.     See,    too.    Gunning,  "  any  other  place  within  the  city, " 

p.    21,   Woolrych,    p.    302.     This  there  beiug  no  benefit  redounding 

was  a  special  action  on  the  case  on  to  them  from  the  maintenance  of 

a  custom  of  wharfage  in  Norwich.  the  wharf,   they  only  passing  by 

Plaintiff  stated  in  his  declaration  bound  for  another  place,  and  they 

that  he  had  and  maintained  a  com-  could,  therefore,  have  no  imposition 

mon  wharf  and  crane  thereto  at-  on  them,  but  if  they  had  received 

tached  for  unloading  such  goods  their  freight  at  the  wharf,  it  might 

as  were  brought  up  the  river  in  extend  to  them.     The  reports  of 

vessels   to    the    city,  and    custom  this  case  in  "Vent,  and  Mod.  differ ; 

alleged  was  that  every  vessel  pas-  on  which  point  see  G-unning,  p.  22, 

sing    through    the    river    by   the  and  Woolrych,  p.  301. 
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"  minder  1  (3  Edw.  I.  c.  31),  where  it  is  said  that  if  any- 
"  one  take  outrageous  tolls  contrary  to  the  common  law  of 
"  the  realm,  if  it  be  in  a  vill  of  the  king's,  the  king  shall 
"  take  away  the  franchise.  And  this  distiuction  is  sup- 
"  ported  by  reason  as  well  as  authority ;  for  how  can  a 
"  duty  be  imposed  on  all  the  subjects  of  England  only  for 
"  enjoying  that  privilege  which  is  their  ancient  birthright, 
"  and  which  every  subject  had  a  right  to  before?  If, 
"  indeed,  they  receive  any  particular  benefit,  as  going 
"  over  a  bridge,  coming  into  a  quay,  wharf,  port,  or  the 
"  like,  this,  indeed,  may  alter  the  case ;  but  then  this 
"  must  be  particularly  shown. ^  Some  cases  have  been 
"  cited  to  the  contrary,  but  when  looked  into  they  either 
"  stand  on  some  particular  reason  which  plainly  distin- 
"  guishes  them  from  the  common  case,  or  it  is  only  said 
"  obiter  that  such  tolls  may  be  supported  by  prescription 
"  without  any  consideration ;  but  the  reasons  given  for  it 
"  are  such  as  make  such  dicta  of  no  weight  or  authority.^ 
"It  is  said,  indeed,  in  some  books,  and  particularly  ia 
"  the  case  of  James  v.  Johnson,^  that  if  the  prescription  be 
"  found  (as  it  is  in  the  present  case),  it  must  have  a  reason- 
"  able  commencement;  but  this  is  laid  down  generally 
"  without  consideration,  and  without  distinguishing  the 
"  nature  of  the  cases.  For  though  this  may  be  true 
"  sometimes  in  the  nature  of  a  private  right,  it  is  plainly 
"  otherwise  in  the  case  of  a  right  to  which  all  the  subjects 
"  of  England  are  entitled.  Eor  if  a  reasonable  com- 
"  mencement  be  presumed,  it  must  be  that  it  began  by 
"  agreement,  and  that  such  an  agreement,  being  so  long 

'  Mayor  of  Yarmouth  v.  Eaton,  3  consideration ;  but  the  Court  were 

Burr.  1402.     Mayor  and  corpora-  of  a  different  opinion.     See,   too, 

tion   of   Yarmouth    prescribed    to  Gunning,   p.    23,    and  Woolrych, 

have  a  toll  called  measurage  from  p.  301. 

every  merchant  exporting  com  or  ^  His  lordship  then  referred  to 

grain  from  the  port  of  Great  Yar-  21  Hen.  VII.   fol.   16;    Smith  v. 

mouth  to  ports  beyond  the  seas,  Slmphcard,  Cro.  Eliz.  711;    Moor, 

but  the  consideration  was  not  set  576;  James  v.  Johnson,  1  Mod.  232, 

forth.    There  was  a  demurrer,  and  and  other  authorities, 
it  was  said  that  there  could  not  be  ^1  Mod.  233. 

any  thorough  toll  without  a  special 
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ago,  cannot  be  proved  well,  may  be  well  enough  in  tbe 
case  of  a  private  right.  But  who  could  agree  for  all 
the  subjects  of  England  ?  They  cannot  consent  to  part 
with  their  rights  any  otherwise  than  by  Act  of  Parlia- 
ment, in  which  the  consent  of  everyone  is  implied. 
This  distinction  is  obvious,  and  founded  on  good  sense. 
....  In  several  of  the  cases  cited  there  is  a  particular 
benefit  to  the  subject,  as  coming  into  a  port,  or  landing 
on  the  plaintiii's  manor  or  quay,  which  distinguishes  it 
from  toll  thorough.  So  are  the  cases  JIaspurt  v.  Wills^ 
Mayor  of  London  v.  Hiint,^  Orispe  v.  Belwood,^  and  several 
other  cases  which  were  cited.*  And  there  is  a  further 
reason  to  be  given  for  the  determination  in  3  Lev.  37, — 
that  the  duty  was  claimed  by  the  city  of  London,  whose 
customs  and  franchises  are  all  confirmed  by  Act  of  Par- 
liament.^   In  the  case  of  Wilkes  v.  Kirhy^  the  duty  was 


1  1  Mod.  478. 

=  3  Lev.  37. 

3  3  Lev.  424 ;  and  of.  Colton  v. 
Smith,  Cowp.  47;  Willes,  117, 
note  (ffl). 

*  In  The  Mayor  of  London  v. 
Hunt,  it  "was  objected  in  assumpsit 
for  weigliage  of  goods  brought 
into  the  Port  of  London  that  there 
was  no  consideration  for  the  duty. 
But  as  the  defendant  had  the 
liberty  of  bringing  his  goods  into 
port,  ■which  is  a  place  of  safety,  it 
was  resolved  that  the  consideration 
■was  impUed  (3  Lev.  37;  see,  too, 
G-uuuing,  pp.  29,  33,  115  ;  and 
Woolrych,  p.  300).  In  Crisjye  v. 
Bdwood,  3  Lev.  424  (see  also 
Gunning,  p.  21  ;  and  Woolrych, 
p.  300),  on  the  other  hand,  the  Court 
supported  the  claim  of  a  lord  of 
the  manor,  to  toU  for  all  goods 
landed  within  tlm  manor,  though 
not  upon  the  ■wharf,  -which  alone, 
as  appeared  by  the  plea,  the  lord 
repaired ;  remarking  that,  origin- 
ally the  lord  -was  o^wner  of  all  the 
soil  in  the  manor,  and  that,  there- 
fore, the  prescription  -was  good  in 
respect  of  the  easement  in  landing 
goods  on  his  soil.  The  case  -was 
distinguished  from  that  of  Warren 


V.  Prideaux,  1  Mod.  104,  ■which  see 
post. 

^  Mayor  of  London  v.  Hunt,  sup. 

^  2  Lutw.  1519.  This  case  (also 
reported  1  Lutw.  490,  and  see  Gruu- 
ning,  pp.  19,  20  ;  and  Woolrych, 
p.  300),  ■was  an  action  of  trespass 
for  taking  plaintiff's  goods  at  the 
port  of  King's  Lynn  in  Norfolk. 
Defendant  justified  under  a  plea 
of  prescription  for  o^wners  of  the 
port  of  King's  Lynn,  to  take  a 
certain  toll  for  merchandise  loaded 
there,  to  be  exported  from  thence 
by  foreigners  not  free  of  the 
borough,  and  plea  alleged  that 
"  this  -was  towards  the  neces- 
"  sary  reparation  of  the  port," 
and  a  right  to  distrain  on  refusal 
to  pay.  On  demurrer,  it  was 
objected  that  this  was  not  a 
good  plea,  because  it  was  stated 
only  that  the  toll  was  towards 
the  reparation  of  the  port,  and 
not  that  the  owners  of  the  port 
in  fact  repaired,  or  were  bound 
to  repair,  the  port,  and,  in  con- 
sideration of  such  obligation,  took 
the  toll.  It  was  also  objected 
that  the  consideration  itself  was 
insufficient  in  law,  even  if  it 
was  ■well  pleaded.     The  case  was 
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"  expressly  laid  to  be  paid  erga  reparationem  partus.  It 
"  is  best,  therefore,  to  adhere  to  the  old  rule,  which  is 
"  founded  upon  the  best  reason,  that  toll  thorough  cannot 
"  be  maintained  without  a  particular  consideration  shown." 

The  principles  here  stated  have  been  confirmed  by 
subsequent  decisions;  and  there  seems  no  ground  for 
believing,  as  stated  by  counsel  in  James  v.  Johnson,'^  that 
the  terms  toll  traverse  and  toll  thorough  are  used  pro- 
miscuously. Though  Woolrych  seems  not  to  dissent  from 
that  doctrine,^  it  appears  to  be  satisfactorily  refuted  by  the 
remarks  of  Willes,  0.  J.,  in  the  judgment  just  noticed,  who 
states  the  distinction  between  the  two  "  to  be  obvious,  and 
"  founded  on  good  sense ; "  and  according  to  Grunning  on 
Tolls,^  the  case  of  James  v.  Johnson  is  one  of  questionable 
authority.* 

These  authorities  seem  sufficient  to  support  the  distinc- 
tion above  given  between  toll  thorough  and  toll  traverse, 
the  former  of  which,  being  contrary  to  common  right,^  is 
treated  with  great  jealousy  by  the  courts,"  which  wUl  re- 
quire the  person  seeking  to  charge  the  public  with  it  to 


not  decided  ;  but  the  Court  (ac- 
cording to  Gunning)  strongly  in- 
clined for  the  defendant,  because 
he  might  have  been  iudicted  for 
not  repairing  the  port. 

1  1  Mod.  232,  per  Serjeant 
Maynard. 

'^  Woolrych,  p.  303  ;  and  see 
Stcinson  v.  Heath,  3  Lev.  ,400. 

^  Gunning,  p.  26. 

^  In  Truman  v.  Walgham  (2 
Wilson,  296),  the  Com-t  said  : 
' '  This  is  a  prescription  for  toll  for 
"  pas.sing  through  the  King's 
' '  highway  ;  .  .  .  which  cannot 
' '  be  taken  unless  a  good  cousidera- 
' '  tion  be  alleged :  the  reason  is, 
"  because  it  is  to  deprive  the 
*'  subject  of  his  common  right  and 
**  inheritance,  to  pass  through  the 
"  King's  highway,  which  right  of 
"  passage  was  before  all  prescrip- 
"  tions  \_Smith  v.  Stephen,  Moore, 
"  .574].  Toll  traverse,  or  for 
"  going  through  a  man's  private 
"  land,   may  be    prescribed    for, 


"  without  any  consideration,  and 
"  payment  time  out  of  mind  is 
•'  sufficient,  and  will  support  the 
"  prescription."  Cf.,  too,  the 
remarks  of  Lord  Tenterden,  C.  J., 
in  Brett  v.  Beaks,  10  B.  &  0.  508  ; 
1  M.  &  M.  416  ;  Bill  v.  Smith,  4 
Taunt.  520;  Popham,  J.,  in  Smith 
V.  Shepherd,  Quo.  Eliz.  710  ; 
Moore,  574.  See  also  Pelham  v. 
PiclcersgiU,  I  T.  E..  660,  remarks 
of  Buller,  J. ;  Brecon  Markets  Co. 
v.  Neath  and  Brecon  Bail.  Co.,  42 
L.  J.,  C.  P.  63,  Exch. ;  Richards 
V.  Bennett,  1  B.  &  C.  223  ;  Lau- 
rence v.  Eitch,  9  B.  &  S.  467; 
Middleton  v.  Lambert,  I  A.  &  E. 
401  ;  Iteg.  v.  Salisbury  [Marquis),  3 
N.  &  P.  476,  Q.  B. 

*  Gunning,  pp.  3,  25  ;  Thorpe, 
J.,  22  Ass.  58  ;  2  Roll.  Abr.  tit. 
Toll  (B),  pi.  1  ;  Mayor  of  Xotting- 
ham  V.  Lambert,  WiUes,  lU  ; 
Woolrych,  p.  299. 

°  Truman  v.  IFaluham,  2  Wils. 
96. 
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prove  to  their  satisfaction  a  good  consideration  for  it,  and 
such  consideration  will  not  be  implied  even  from  a  pre- 
scriptive taking  of  toll.^  It  is,  however,  frequently  a 
right  incident  to  ports,  as  will  be  seen  later  on.  Toll 
traverse,  which  can  only  be  demanded  when  it  has  been 
used  to  be  taken  time  out  of  mind,^  and  the  reservation  of 
which  must  be  contemporaneous  with  the  dedication  of  the 
way  to  the  public,'  is  sometimes  due  for  the  private  ferry, 
bridge,  &c.,  of  another.* 

The  right  to  take  tolls  exists  only  by  Act  of  Parliament, 
by  express  grant  from  the  crown,  or  by  immemorial  usage, 
which  pre-supposes  such  a  grant,  and  from  which,  if  un- 
contradicted, a  grant  must  be  presumed.  In  no  case  can  a 
claim  for  toll  be  supported  unless  some  consideration  can 
be  shown  on  which  to  found  the  claim,  an  express  grant 
from  the  crown  being  void  unless  founded  on  suihcient 
consideration,  the  creation  of  a  toll  being  only  a  mode  of 
paying  for  a  public  service.^ 

Previous  to  the  Prescription  Aet,^  "  it  was  necessary  to  Prescription 
"  show  that  the  right  prescribed  for  existed  in  the  time  r^m'^™''™"' 
"  of  Pichard  I.,  which  was  done  either  by  positive  proof  of 
"  its  existence  at  that  remote  period,  or  by  the  evidence 
"  of  modern  usage  from  which  its  existence  at  that  time 
"  could  be  inferred."' 

Though,  however,  it  is  now  regulated  by  that  statute, 
the  question  of  immemoriality  may  still  arise. 

" '  Prescription,'  '  from  time  whereof  the  memory  of 
"  '  man  runneth  not  to  the  contrary,'  and  '  time  out  of 
"  '  mind,'  are  all  one  in  law,*  and  this,  says  Lord  Coke,^  is 
"  to  be  understood  not  only  of  the  memory  of  anyone 

1  Mayor  of  N'ottingham  v.  La>n-  Free  Fishers  of  Whitstabk,  11  H.  L. 

J«r<,  Willes,  111.  192;  Mayor  of  Nottingham  \ .  Lam- 

=>  Mtz.  tit.  ToU,  pi.  3.  iert,  "WiUes,  ill ;  Mayor  of  Exeter 

3  Felham  v.  Fichersgill,  1  T.  R.  v.  Warren,  5  Q.  B.  773  ;  see  atite, 

660.  Chap.  I.  p.  46,  and^osi,  p.  569. 

«  1  Sid.  454.  6  2  &  3  "WiU.  IV.  c.  71. 

^  Jenkins  t.   Hervey,  1  0.  M.  &  ''  Gunning,  pp.  27,  28. 

E.  877  ;  Kingston-on- Hull  FocJcs  v.  ^  Com.  Dig.  tit.  Prescript  (E). 

Lamarehe,  8  B.  &  C.  42  ;  Falmouth  ^  Co.  Litt.  115  a. 
V.    George,   5  Bing.   206 ;  Oann  v. 


Digitized  by  Microsoft® 


542  OF   TOLLS   AND    RATES. 

"  living,  but  also  of  proof  of  any  record,  writing  or  otlier- 
"  wise  to  the  contrary."' 

"Where  rights  are  claimed  by  prescription,  the  jury 
ought  to  be  directed  that  from  modem  usage  they  are 
warranted  in  presuming  that  the  right  claimed  is  im- 
memorial, unless  they  are  satisfied  of  the  contrary  by 
other  evidence.^ 

No  objection  can  be  made  on  the  ground  of  rank- 
ness'  to  a  toll,  the  right  to  levy  which  depends  upon  a 
corresponding  obligation  to  do  something  beneficial  to  the 
payers  of  the  toll. 

The  long  enjoyment  of  tolls  lays  a  foundation  for  a 
good  consideration  in  respect  of  them.* 

"  Where  a  record  is  produced  to  prove  a  custom,  and 
"  there  is  no  direct  issue  on  the  custom,  the  constant 
"  practice  is,"  said  Lord  Abinger,  C.B.,°  "  to  give  some 
"  evidence  to  show  that  the  custom  was  really  in  question, 
"  otherwise  a  verdict  in  indebitatus  assumpsit  would  prove 
"  nothing." 

"  It  is  well  known,"  said  Best,  0.  J.,  "that  many  toUs 
"  are  good  under  a  custom  of  which  a  good  grant  could 
"  not  be  made  at  the  present  time.  A  custom  which  is 
"  proved  to  have  existed  immemorially  will  be  good  if  it 
"be  of  such  a  nature  that  it  is  possible  it  can  have  had 
"  a  good  beginning.  Although  it  be  such  as  to  confer 
"  what  the  king  cannot  now  grant,  yet  if  it  be  not  con- 
"  trary  to  reason  it  may  be  supported ;  for  it  might  have 
"  had  its  commencement  from  an  Act  of  the  legislature. 
"  Custom  is  a  local  law  which  supersedes  the  general  law, 
"  and  if  the  law  gives  us  the  maxim,  '  Consueto  ex  certa 
"  causa  rationabili  privat  commimem  legem,'  the  custom  on 
"  which  the  plaintiff  rests  his  claim  appears  to  us  to  be 
"  reasonable  and  convenient,  even  to  those  who  resist  its 

'  Grunning,  p.  27.  *  'Woolrych,    p.    305  ;  Mayor  of 

"  Jenkins  y. Harvey,!  G-ale.Exch.  Exeter  v.  Warren,  5  Q.  B.  773;  S. 

23.  C,  Dav.  &  M.  524. 

3  lb.  ;   1   Gale,   45i   (Exch.) ;   5  =  Zatjbiirn  v.  Crisp,  4  JM.  &  W. 

Tyr.  187.  320,  325. 
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"  establishment ;  advantageous  to  the  public  by  en- 
"  couraging  a  valuable  fishery ;  and  highly  beneficial  as 
"  tending  to  the  preservation  of  human  life 

"  Wherever  customs  are  set  up,  judgments  in  cases  be- 
"  tween  parties  are  admissible  to  prove  or  disprove  such 
"  customs."^ 

A  toll  reasonable  in  amount,  but  varying  from  time  to  The  right  to 
time  according  to  the  value  of  money,  is  valid  in  law.^         ^^^^ 

Equality  clauses  are  however  expressly  introduced  into 
all  modem  Acts  empowering  companies  to  levy  tolls,  which 
provide  that  the  tolls  shall  not  exceed  the  maximum 
allowed  by  the  Act.' 

On  this  the  case  of  Hungerford  Market  Co.  v.  City 
Steamboat  Go.  is  important.* 

By  sect.  76  of  11  Geo.  IV.  e.  Ixx,  the  Hungerford 
Market  Company  were  empowered  to  take  from  the  masters 
of  steamboats  in  respect  of  passengers  landing  on  or  em- 
barking from  the  wharf  authorized  to  be  erected  by  them 
such  tolls  within  the  maximum  of  26?.  for  each  passenger 
as  should  "  at  any  time  or  from  time  to  time  be  fixed  and 
"  appointed  by  the  company." 

By  sect.  53  of  6  ^  7  Will.  IV.  c.  cxxxiii,  for  building  a 
foot  bridge  over  the  Thames  from  Hungerford  Market, 
called  "  the  Charing  Cross  bridge,"  recitiug  that  it  was 
contemplated  that  the  northern  pier  of  the  bridge  should 
be  a  landing  place  for  passengers  embarking  or  disem- 
barking at  the  pier,  or  from  any  float  attached  thereto,  the 
company  were  empowered  to  take  the  same  tolls  as  they 
were  empowered  to  take  at  their  wharf  under  their  former 
Act.  The  bridge  having  been  built,  and  the  northern  pier 
having  been  used  as  a  landing  place,  the  plaintiffs  resolved 
that  the  toll  to  be  paid  should  be  2d.,   subject  to  such 

'  Zord    Falmouth    v.    George,     5  s.  90) ;  Harbours,  Docks  and  Piers 

Bingh.  286;  2  M.  &  P.  457.  Clauses  Act,  1847  (10  Vict.   c.  27, 

2  Laurence  v.  Mitch,  9  B.  &  S.  =.  30).  See  also  8  &  9  Vict.  c.  28, 
467.  ante,  p.  480. 

3  See  RaUways  Clauses  Con-  «  7  Jur.,  N.  S.  67  ;  30  L.  J.,  Q. 
Bolidation  Act,  1845  (8  Vict.  c.  20,  B.  25  ;  3  L.  T.,  N.  S.  732. 


Digitized  by  Microsoft® 


544 


OF    TOLLS   AND   RATES. 


"  modifications  as  may  have  teen  agreed  on,  or  may  liere- 
"  after  be  agreed  upon  in  any  particular  cases,  between 
"  this  company  and  the  owners  or  proprietors  of  steamboats 
"  or  vessels." 

By  sect.  125  of  6  <^  7  Will.  IV.  c.  cxxxiii,  the  tolls  to  be 
taken  by  the  Hungerford  Bridge  Company  by  virtue 
of  that  Act  were  to  be  charged  equally,  and  no  reduc- 
tion or  advance  in  them  was  either  directly  or  indirectly 
to  be  made  in  favour  of  any  particular  person  or  com- 
pany : — Held,  1st.  That  there  was  no  obligation  on  the 
plaintiffs  to  impose  an  equal  toll  on  all  persons  or  steam- 
boat companies;  and  that  sect.  76  of  11  Geo.  IV.  c.  Ixx 
did  not  restrain  them  from  making  agreements  with 
steamboat  companies  for  a  lower  toU .  than  that  fixed  and 
appointed  ;  2nd.  That  sect.  1 25  of  6  (^  7  Will.  IV.  c.  cxxxiii 
applied  only  to  tolls  taken  by  the  bridge  company,  and 
not  to  the  defendants.^ 

Where  certain  justices  convicted  a  person  for  taking  a 
toll  greater  than  by  law  he  was  allowed  to  do,  and  a  rule 
was  obtained  to  remove  the  case  into  the  Court  of  King's 
Bench ;  held  that  a  mere  claim  of  a  right  to  take  certain 
tolls,  without  showing  clearly  that  it  is  a  bona  fide  claim,  is 
not  sufficient  to  oust  the  justices  of  their  jurisdiction  to 
convict  for  taking  them  improperly.^ 
Power  to  take  The  power  to  take  tolls  entails  on  bodies  incorporated 
toUs  entails      ^„  g^atute  the  same  liabilities  as  would  exist  in  the  case  of 

on  Douies  m-     ... 

corporated  by  individuals,  and  which  liabilities  form  part  of  the  con- 
liabilifr/a™^  sideration  necessary  to  support  a  toll.  "  "Where  a  body 
would  exist  "  (such  as  the  Mersey  Docks  and  Harbour  Board)  is 
duals.  "  constituted  by  statute  having  the  right  to  levy  tolls  for 

"  their  own  profit,  in  consideration  of  their  making  and 
"  maintaining  a  dock  or  canal,  there  is  no  doubt  of  their 


'  See  remarks  of  Cockburn,  C. 
J.,  as  to  the  power  of  the  com- 
pany to  vary  tolls  and  on  Lord 
Ellenborough's  judgment  in  Zees 
v.  Manchester  and  Ashton'Under- 
Zi/me  Canal,  11  East,  645. 


'  Jtexv.EampshireJustiees,Z'D.V. 
C.  47.  See,  too,  as  to  the  altera- 
tion and  variability  of  tolls,  Lan- 
eum  V.  Zove/l,  6  C.  &  P.  463 ; 
JBartoii  V.  Zenett,  12  W.  K.  709, 
Q.  B. 
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"  liability  to  make  good  to  the  person  using  it  any  damage 
"  occasioned  by  their  neglect  in  not  keeping  the  works  in 
"proper  repair."  ^     Therefore,  such  a  corporation  being  Even  where 
empowered  by  Act  of  Parliament  to  make  and  maintain  oe^g'toUs  for' 
docks  for  the  use  of  the  public,  and  to  take  toUs  from  per-  beneficial  or 
sons  using  them,  was  held  liable  to  the  owners  of  ships  in  po^s^^'^''' '^'^'^' 
actions  for  negligence,  as  long  as  the  docks  remained  open 
for  the  public,  and  was  held  bound,  whether  they  received 
the  tolls  for  beneficial  or  fiduciary  purposes,  to  take  care 
that  the  docks  were  navigable  without  danger.^ 

Tolls  granted  by  statute  may  be  extinguished  either  by  Tolls,  how 

■  1  J      f  n     ^         11         •!  extinguished. 

the  act  01  (lod  or  by  law.'' 

It  would  appear  that  in  order  to  pass  any  iaterest  by  a  Lease  of  tolls. 
Lease  of  tolls  a  deed  is  necessary.  Thus  where  certain  tolls 
traverse  of  a  bridge  were  let,  but  not  by  deed,  it  was  held 
that  no  interest  passed,  and  that  the  owner  of  the  bridge 
was  therefore  rateable  in  respect  of  his  beneficial  occupa- 
tion.* 

Sicaiman  v.  Ambler^  was  an  action  of  debt  on  an  in- 
denture bearing  date  27th  December,  1849,  and  made  be- 
tween five  commissioners  of  an  inland  navigation,  under 
the  authority  of  several  Acts  of  Parliament,  of  the  one 
part,  and  the  defendant  of  the  other  part,  whereby  the 
commissioners,  in  consideration  of  a  certain  rent,  demised 
the  tolls  of  the  said  navigation  to  the  defendant  for  a  year 
from  the  1st  of  January,  1850,  at  the  rent  of  3470/.  to- 
gether with  certain  other  payments,  and  the  defendant  cove- 
nanted with  them,  and  also  with  the  whole  body  of  the 
commissioners,  as  a  separate  covenant  for  the  payment  of 

1  Lord   Cranworth,    L.  C,    in      755:  affirmed  on  appeal,  13  C.  B., 
Mersetj  Dock  Co.  t.  GMs,  11  H.  L.       N.  S.  82. 

Gas.  686  ;  12  Jur.,  N.  S.  571.  *  Heg.  v.  Marquis  of  Halishunj,  3 

2  lb.  (afBrming  the  judgment  of       N.   &  P.  476,  Q.   B.  ;   8  A.  &  E. 
the  Court  of  Exchequer  Chamber,       716. 

8  Jur.,  N.  S.   486)  ;     Pamaby  v.  *  8  Exch.  72;    22  L.  J.,  Exch. 

Lancaster  Canal  Co.,  11  Ad.  &  E.  81.     Seethe  judgment  of  Martin, 

213  ;      Mersey  Bock  and  Sarhour  B.  ;  and  cf.  Pitman  t.  Woodbury,  3 

Board  t.  Cameron,   11  Jur.,  N.   S.  Exch.   Rep.   4  ;    22  L.  J.,   Exch. 

746.     See  ante,  p.  271,  and  p.  455.  83  ;   and  the  judgment  of  Parke, 

^  Brown  v.   Mayor  of  London,  9  B.,  therein. 
C.  B.,  N.  S.  726  ;   17  Jur.,  N.  S. 

C.  N    N 
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Eight  of  dis- 
tress incident 
to  tolls. 


tlj.e  rent.  Breach,  non-payment  of  the  rent.  Plea  that 
the  commissioners  never  executed  the  lease,  and  that  the 
entry  and  occupation  was  at  the  will  of  the  commissioners 
only,  and  not  under  the  demise.  Eeplication  that  the 
defendants  had  entered,  and  had  received  and  enjoyed  the 
tolls,  &c.  by  the  permission  of  the  commissioners,  under 
the  terms  of  the  indenture.  Held,  that  as  the  lessors  had 
not  executed  the  lease,  the  lessee  had  never  received  the 
consideration  for  which  he  had  stipulated,  namely,  a  per- 
manent estate  during  the  demise  and  under  its  terms,  and 
therefore  that  he  was  not  liable  to  be  sued  on  his  covenant 
on  the  lease. 

A  right  of  distress  is  incident  to  every  toU,^  and  the  dis- 
tress may  be  made  on  the  thing  itself  in  respect  of  which 
the  toll  is  due,  or  on  any  portion  of  it,  as  on  a  ship  or  any 
part  of  it  for  a  toll  due  on  goods  exported  in  the  ship.^ 


Tolls  incident 
to  rights  of 
water. 


Having  thus  indicated  some  of  the  points  which  it  was 
necessary  to  consider  with  regard  to  the  general  law  of 
tolls,  we  will  proceed  to  consider  those  incident  to  the 
rights  of  water,  in  the  following  order :  ^ 
Customary )     I.  Tolls  on  the  sea  and  navigable  rivers. 

Tolls.      J  which  will  be  found  to  include  port  tolls.* 

Statuto      ]      ■"""""■  '^°^^  ^^^  harbours,  lighthouses,   docks, 

'   ToUs.'^     ^^'^  P^"'^'- 

.'      III.  Tolls  in  canals. 


'■  Gunning,  p.  216  ;  Bae.  Abr. 
tit.  Distress,  pi.  6  ;  Vin.  Abr.  tit. 
Toll,  I. ;  Heddij  v.  Wheelhouse,  Cro. 
Eliz.  558;  aaipost,  p.  591. 

2  Gunning,  p.  216.  Tinkensterne 
V.  Mdm,  1  Raym.  386  ;  1  Salk. 
248  ;   Garth.  357. 

^  While  the  first  class  of  tolls 
are  created  only  by  grant,  custom, 
or  prescription,  it  -will  be  found 
that  the  second  and  third  are  for 
the  most  part  levied  on  the  autho- 
rity of  Acts  of  Parliament.  There 
are  also  certain  species  of  toUs 
closely  connected  though  not  en- 
tirely identical  with  porttolls,  which 


Lord  Hale  (see  p.  564,  post)  terms 
shore  tolls,  which  sometimes  are 
originated  by  custom  and  some- 
times by  statute.  The  division, 
therefore,  of  tolls  customary^  tolls 
partially  statutable  and  partially 
customary,  and  tolls  statutory,  might 
have  been  adopted.  It  would  not, 
however,  seem  to  be  so  convenient 
in  a  work  treating  specially  on  tolls 
incident  to  water,  and  it  has, 
therefore,  been  deemed  better  to 
follow  the  method  adopted  by 
Woolrych. 

*  For  feiTy  tolls  see  ante,  Chap. 
VIII. 
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"  The  riglits  of  water,"  says  Woolrycli,^  "  are  not  in  ToUs  on  the 
"  general  liable  to  tolls.  Indeed,  it  may  be  laid  down  as  |ablTriye^l!' 
"  a  principle,  subject  to  certain  qualifications  which  will 
"  be  stated  by  and  by,  that  public  waters  are  exempt  from 
"  any  claim  of  this  kind.  They  are  the  birthright  of  every 
"  man,  and  a  duty  cannot  therefore  be  impoeed  in  respect 
"  of  such  privileges."  Hence  no  toll  is  demandable  from 
vessels  navigating  the  high  seas,  which  have  been  called 
"  the  great  highway  of  the  world  ;"^  and  there  can  be  no 
prescription  to  take  toll  on  an  ancient  navigable  river,' 
which  is  in  the  nature  of  a  highway,  and  where,  if  the 
water  alters  its  course,  the  way  alters  also.* 

This  freedom  from  toll,  however,  is  subject  to  two  ex-  But  to  this 
oeptions,'*  both  in  the  case  of  the  sea  and  navigable  rivers,  exceptions.^ 
As  has  been  stated  above,  toll  over  a  public  highway  is 
usually  toll  thorough,  and  a  prescription  for  toll  thorough  ^ 
cannot  be  supported  in  law  unless  a  good  consideration  be 
shown  for  it,  though  toll  traverse,  where  a  consideration  is 
implied,  may.'     Hence  the  exceptions  referred  to  occur,  i.  "WTiere 
1st,  where  benefits  are  done  to  the  community  at  large,  !"'^?^*  ^^  '^™'^ 
which  form  a  good  consideration  for  a  toll ;  and  2nd,  where  munity. 
a  toU  is  created  by  the  legislature.^  2.  "Where  toll 

"With  regard  to  navigable  rivers,  as  well  as  to  tolls  gene-  igi^i^gWux  ^^ 
rally,  the  case  of  Mayor  of  Nottingham  v.  JLamhert^  which  has  Mayor  of  Not- 
abeady  been  alluded  to,  is  of  great  importance.  tingfuim  v. 

It  was  a  case  on  a  special  verdict,  m  which  the  plaintiffs 
declared  that  Nottingham  has  been  time  out  of  mind  a  town 
corporate,  and  called  by  several  names  according  to  the 
several  charters  set  forth  in  the  declaration.      That  the 

'  "Woolrych,  Law  of  Waters,  p.  Kirbtj,    1    Lutw.    490 ;    2    Lutw. 

298.  1519. 

2  lb.  p.  299.  ^  Woolryoh,  p.  299. 

^  Mayor  of  Nottingham  v.  Lam-  "  See  ante,  p.  536. 

hurt,  'Willes,  111;  of.  Lord  Chelms-  '  Mayor  of  Nottingham  v.  1am- 

ford  in   Gann   v.    Free   Fishers  of  iert,  "Willes,  111. 

Whitstalle,  11  H.  L.  Cas.  223.  »  "Woolryoh,  p.  299. 

*  Gunning,   p.    19.     Com.  Dig.  "  "Willes,    111.      The    case   was 

tit.   Chem.   A.    1 ;    citing  Thorpe,  twice  argued,   first,   on   1st  June, 

J.,  22  Ass.  93  ;  and  cf.  G-unning,  1738,  and  again  on  the  2nd  No- 

p.   18  ;    10  Mod.   384  ;    WiVces    v.  vember  of  the  same  year. 

N    N    2 
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manor  of  Nottingham  is  an  ancient  manor,  and  that  time 
out  of  mind  till  15th  September,  28  Hen.  VI.,  it  was 
parcel  of  the  county  of  Nottingham,  and  from  that  time 
and  still  is  within  the  county  of  the  town  of  Nottingham.^ 
That  the  river  Trent  in  and  throughout  the  said  manor  is, 
and  time  out  of  mind  hath  been,  an  ancient  navigable  river; 
and  that  the  mayor  and  burgesses  of  Nottingham,  and  all 
their  predecessors  by  their  several  names,  have  time  out  of 
mind  had  and  received  and  used,  and  ought  of  right  to 
have  and  receive,  by  their  ministers  and  servants  a  certain 
duty  or  toll  of  every  master  or  navigator  of  every  boat, 
barge,  or  other  vessel  laden  with  goods,  wares  and  mer- 
chandize navigated  on  the  said  river  Trent  through  the 
manor  aforesaid  (the  said  master  or  navigator  being  a 
foreigner  and  not  a  burgess  or  freeman  of  the  said  town), 
viz.  2d.  a  ton  for  every  ton  of  goods  loaden  and  being 
upon  any  vessel  so  navigated  as  aforesaid. 

Then  they  set  forth  that  the  defendant  was  a  foreigner 
and  not  a  burgess  or  freeman;  that  he  became  indebted  to 
the  plaintiffs,  &c.,  and  being  so  indebted  promised  to  pay 
and  hath  not  paid,  &c.  Likewise  they  further  declare  for 
a  toll  for  passing  through  a  certain  bridge. 

The  jury  found  a  special  verdict  on  the  first  count  (to 
which  the  defendant  pleaded  the  general  issue  that  he  had 
made  no  such  promise),  affirming  the  matters  alleged  in 
the  declaration,  and  also  "  that  there  was  not  any  con- 
"  sideration  proved  to  them  at  the  trial  for  the  payment 
"  of  the  said  duty  or  toU,"  and  concluded  as  usual,  sub- 
mitting the  matters  of  law  to  the  judgment  of  the  court. 

Willes,  C.  J.,  who  delivered  the  opinion  of  the  Court, 
was  of  opinion  that  the  toU  claimed  was  a  toll  thorough, 
that  a  prescription  for  toU  thorough  in  a  navigable  river 
cannot  be  supported  in  law  unless  a  consideration  be  shown 
for  it,  and  that,  as  in  this  case  no  consideration  was  proved, 

1  WMoh.  was  made  a  county  of  W.  &M.,  incorporating-  the  plain  - 

itself  by  the  charter  of  15th  Sep-  tiffs   by  the   name  of  the  Mayor 

tember,    28    Hen.    VI.,   the   last  and    Burgesses    of    the    town    of 

charter  that  of   October   19th,   4  Nottingham. 
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judgment  must  be  given  for  the  defendants.  The  plain- 
tiffs did  not  claim  as  lords  of  the  manor  or  owners  of  the 
soil  of  the  river ;  but  from  the  case  of  Qann  v.  Free  Fishers 
of  Whitstahle,'^  cited  hereafter,  which  decides  the  point 
with  regard  to  tidal  estuaries,  it  may  be  presumed  that 
such  a  claim  could  not  be  supported  even  in  non-tidal 
waters  without  consideration. 

Commenting  on  this  case,  Woolrych  ^  observes :  "Hence  There  can  be 
"  it  appears  that  there  are  two  cases  in  which  toll  may  be  public  river 
"  had  upon  a  public  river ;  1st.  Where  a  sufficient  con-  ^?^^  T^si^- 
"  sideration  appears,  and  2nd.  Where  the  nature  of  the  cient  consider - 
"  benefit  is  such   as  to  imply  a  consideration."     As  an  ij,enefit  to  the 
example  of  the  first  named  instance,  he  cites  an  action  for  v^'o^'^  imply- 

1112'  SUCXl  COIX" 

toll '  brought  by  the  mayor  and  burgesses  of  Gloucester  sideration. 
in  respect  of  every  boat  passing  up  the  river — when  the 
claim  was  allowed  ;  and  for  the  second  case  he  adduces  as 
an  authority  Roy  v.  The  Corporation  of  Boston,  *  where  quo 
icarranto  was  brought  against  the  corporation  for  demand- 
ing toll  thorough,  and  they  justified  the  demand  by  reason 
of  a  consideration  for  repairing  a  bridge  and  a  pavement, 
and  also  a  sea  bank,  when  the  Court  held,  that  although 
toll  thorough  could  be  claimed  as  such  without  more,  yet 
as  here  it  was  founded  upon  a  consideration,  it  should  be 
deemed  good.* 

'  11  H.  L.  Cas.   192.     See  ante,  wharf  with  a  crane  to  it,  and  that 

p.  48,  and^05i,  558.  there  was  a  custom  for  all  goods 

^  P.  303.  brought  down  the  river  and  passing 

■■'  lb.  21  Hen.  VII.  16.  by  to  pay  a  duty.     It  was  objected 

*  lb.  Cro.  EUz.  11,  by  Popham,  that  this   claim  of   toU  was  bad, 

C.J.     Sir  W.  Jones,  162.  being   for  toll  thorough.      "If," 

5  Cf.  Saspurt  V.  Wills  (1  Mod.  said  Mr.  Justice  Twisden,  "they, 

47  \  S.  C.  I  Ventr.  71  ;  S.  0.  8th  "  the  citizens,  had  unladed  at  the 

ed.  454,  nom.  Heshod  v.  Wills  ;  S.  "  quay,  they  should  have  paid  the 

C.    2    Keb.    624,    665 ;    and    see  "  whole   duty,   or   even  had  they 

Woolrych,    pp.     301,     302;     and  "done    so    at   some    other    place 

Gunning,     pp.     624,     665)  ;     and  "  within    the    city,    there    might 

CoUon  V.  Smith  (1  Cowp.  47  ;   and  "  have  been  some  reason  for  the 

see  "Woolryeh,  p.   301;  and  Gim-  "charge,    or    had    they    cleansed 

ning,  pp.  7,  31,  33).   Thefirstwasa  "  the  river."     The  learned  judge 

special  action  upon  the  customs  of  added,  ' '  that  there  had  been  a  toll 

wharfage  and  craneage  in  the  city  ' '  claimed  at  G-ravesend  for  boats 

of      Norwich.      The      declaration  ' '  lying  in  the  river  Thames,  which 

stated  that  there  was  a  common  "  had  been  adjudged  iU  by  Parlia- 
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All  the  principal  navigable  rivers  of  the  kingdom  are 
now  under  the  control  of  conservators  incorporated  by 
particular  statutes,  which  regulate  the  amount  and  mode 
of  levying  tolls  thereon.  Such  tolls,  being  statutory  tolls, 
will  fall  within  the  rules  to  be  noticed  hereafter.^ 


ToUs  on  the 
sea  only  de- 
mandable 
where  such 
consideration 
as  a  port  can 
be  shown. 


Ancient  ports 
of  the  realm 
free  of  toll  to 
all  subjects  of 
the  realm. 


"With  regard  to  the  sea,  the  rule  laid  down  as  to  navi- 
gable rivers  vnR  be  found  to  hold  good,  and  toll  may  be 
lawfully  demanded  where  private  exertions  have  succeeded 
in  forming  a  port,  harbour,  or  quay,  so  as  to  be  beneficial 
to  the  public  f  or  where  accommodation  is  made  on  the 
land  of  any  party  demanding  therefor  a  toll.' 

We  will  now,  therefore,  proceed  to  tolls  relating  to 
ports. 

Of  common  right  the  subjects  of  the  king  have  the  liberty 
of  using  the  ancient  ports  of  the  realm,  and  they  are  as 
free  to  all  as  the  king's  highway ;  and  those  who  seek  to 
restrain  them  of  this  free  liberty,  ought  to  show  a  meri- 
torious consideration — a  quid  pro  qiio^ 

"If  a  man,"  said  Lord  Hale,  C.  J.,  in  Warren  v. 
Prideaii.r,^ "  will  prescribe  for  a  toll  on  the  sea,  he  must 
"  allege  a  good  consideration,  because  by  Magna  Charta 
"  and  other  statutes,  every  one  hath  a  liberty  to  go  and 


"  ment." 

The  second-named  case  was  an 
action  for  tolls  for  landing  goods 
on  a  wharf  at  Gaiasborough. 
Declaration  stated  that  the  plain- 
tiff was  lord  of  the  manor  of 
Gainsborough,  and  that  he  and  all 
those,  &c.  had  used  to  keep  and 
repair  a  wharf  within  the  manor, 
and  that  in  consideration  thereof 
they  had  been  used  to  receive  toU 
for  all  goods  landed  ivithin  the 
manor,  not  confining  it  to  the 
wharf,  which  alone  the  declaration 
stated  the  plaintiff  to  have  main- 
tained. The  plaintiff  having  re- 
covered, the  defendant  afterwards 
moved  in  arrest  of  judgment,  on 
the  ground  that  the  prescription 
laid  was  too  large  for  the  con- 
sideration alleged ;  but  the  Court 
thought  otherwise,  Lord  Mansfield, 


C.  J.,  observing  "that  everybody 
' '  that  paid  had  a  benefit  of  it,  and 
"  if  they  landed  their  goods  else- 
"  where  within  the  manor,  they 
' '  landed  them  on  the  private  pro- 
' '  perty  of  the  plaintiff,  and  origi- 
"  nally,  indeed,  the  lord  was  the 
"  owner  of  all  the  lauds  in  the 
' '  manor,  and  the  prescription  was 
"  good  according  to  many  cases." 

1  See  post,  569. 

'  Wooh-ych,  p.  299. 

'lb.  In  the  second  case  the 
toU  will  be  traverse,  in  the  first 
usually  thorough. 

*  Gunning,  p.  3,  &c.  &c. 

*  See  Gunning,  p.  20  (1  Mod. 
104  \  S.  C.i  Keb.  249,  275  ;  S.  G. 
Sir  T.  Eaym.  232  \  S.  C.  1  Lev. 
96,  reported  as  Prideaux  v.  Warne, 
S.  C.  Freem.  353,  under  the  same 
name) . 
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"  come  upon  tlie  sea  without  impediment.  If  defendant  had 
"  said  that  he  had  a  port,  and  was  bound  to  maintain  that 
"  port,  that  might  have  been  a  good  prescription.  But 
"  in  this  case  there  must  be  a  special  inducement,  and 
"  compensation  to  the  subject,  by  reason  of  those  statutes 
"  by  which  all  merchants  and  others  have  liberty  to  come 
"  and  go  out."  There  a  prescription  for  toll  v/as  claimed 
in  consideration  of  maintaining  a  certaia  quay,  and  a 
bushel  of  salt  had  been  immemorially  taken  from  every 
ship  which  came  laden  with  salt  into  Slipper  Poiat.  The 
ship  in  question  came  within  Slipper  Point,  and  was  dis- 
trained for  toll.  It  was  contended  that  the  avowry  could 
not  be  supported  for  want  of  a  meritorious  consideration, 
and  although  the  Court  were  of  that  opinion,  and  so 
against  the  prescription,  yet  they  distinctly  held,  that  if 
the  prescription  had  been  for  a  port,  it  would  have  been 
good.' 

In  The  Mayor  of  Yarmouth  v.  Eaton,^  Lord  Mansfield, 
0.  J.,  said:  "  The  plaintiffs  set  out  that  they  have  a  right 
"  by  prescription  to  the  port  duties  of  Yarmouth ;  and 
"  the  question  is,  whether  they  are  obliged  to  set  out  a 
"  consideration.  The  only  cases  like  the  present  are  port 
"  duties,  the  rest  are  out  of  the  question.  The  making  a 
"  port  is  itself  a  consideration — it  is  a  self  evident  con- 
"  venience  to  the  merchants  ;  it  speaks  for  itself ;  it  may 
"  never  require  repair — therefore  I  do  not  know  that  it  is 
"  necessary  to  show  repair.  The  ownership  of  the  soil  is 
"  out  of  the  case."  The  plaintiffs,  therefore,  had  judg- 
ment. ' 

The  law  relating  to  the  erection  and  creation  of  ports 
has  already  been  discussed  in  a  previous  chapter,*  and  it 
will,  therefore,  only  be  necessary  to  recapitulate  some  few 

^  See  'Woolrych,  p.  300.  Mayor  of  London  v.  Hunt,  3  Lev. 

2  See  'Woolrych,  p.  301,  3  Bmx.  37  ;  Exeter,  Mayor  of,  v.  Trimlett, 

H02 ;    and  see  Gunning-,  pp.  23,  Trin.  32  Geo.  II.  were  referred  to 

24  ;  and  see  ante,  p.  538,  n.  1.  for  the  plaintiff. 

"    ~       "  T.  Ferrers,  Hob.    175  ;  *■  See  ante.  Chap.  I.  p.  42  et  seq. 
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The  erection 
of  ports  is  a 
royal  preroga- 
tive. 


Every  public 
port  is  a  frau- 
ohise. 


Title  thereto 
involves  the 
question  of  1, 
caput  partus, 
and  2,  that  of 
interest  of 
franchise. 


points  respecting  it  which  are  necessary  to  the  explanation 
of  the  present  subject. 

It  is  part  of  the  royal  prerogative  to  erect  puhlic  ports 
in  the  kingdom  ;'^  and  the  Crown  has  therefore  a  special 
interest  in  the  franchise  of  a  common  port,  and  conse- 
quently no  subject  can  erect  one  without  a  charter  or 
lawful  prescription,  either  for  all  comers  or  for  the  men 
of  a  particular  fee  or  precinct,  as  for  his  own  tenants.^ 

Lord  Hale  states^  that  "  Every  public  port  is  a  fran- 
"  chise  or  liberty,  as  a  market  or  fair,  and  much  more, — 
"  for  1st,  It  is  a  place  of  common  resort  of  merchants  and 
"  shipping ;  2nd,  Every  port  had  of  necessity  a  market 
"  belonging  to  it,  as  well  for  the  vent  of  merchandizes 
"  that  were  imported  or  to  be  exported,  as  for  the  vent  of 
"  victuals  and  provisions  for  the  supply  of  mariners  and 
"  victualling  of  ships ;  and  3rdly,  To  every  public  port 
"  there  were  certain  common  tolls  incident,  as  for  wharfage 
"  and  land  leave,  and  the  like,  which  by  law  cannot  be 
"  taken  without  a  lawful  title  by  charter  or  prescription." 

The  question  of  the  title  to  a  port  involves,  according 
to  Lord  Hale,*  two  considerations, — "  1st,  That  of  the  in- 
"  terest  of  the  soil  both  of  the  shore  and  town,  which  is 
"  the  caput  2Jortiis,  and  also  of  the  haven  itself,  '  wherein 
"  '  ships  ride  or  apply ;'  and  2nd,  That  of  the  interest  of 
"franchise,  or  the  liberty  itself, — ^that  civil  signature  which 
"  doth  give  the  liberty  of  public  arivage,  which  is  in  truth 
"  theformale  constituens  of  a  port  in  a  legal  signification." 

Both  of  these  interests  "  may  be  acquired  by  prescrip- 
"  tion ;  and  upon  this  title  a  port  may  as  well  belong  to 
"  a  subject  as  to  the  Crown,  as  well  in  point  of  property 
"  in  the  soil  as  in  point  of  franchise,  of  which  several 
"  instances  are  given  by  Lord  Hale,  inter  alia  Liverpool, 
"  Milford,  Poole,  Topsham,  and  others."* 


1  Bally.  Herbert,  3  T.  E.  261. 
^  G-unning,  p.  114.     Hale,  deP. 
M.,  part  2,  oh.  2,  p.  51. 

'  De  Portihus  Maris,   part  2,  ch. 


2,  p.  50. 

*  De  Port.  Maris,  part  2,  ch.   2, 
pp.  71,  72. 

5  Gunning,  pp.  115,  116,  117. 


Digitized  by  Microsoft® 


TOLLS.  653 

There  are  two  kinds  of  ownership  of  a  port  which  the 
Crown  prima  facie  has,  but  which  a  subject  may  have,  and 
these  are, — 1st,  The  ownership  of  property ;  and  2nd,  The 
ownership  of  franchise, — both  of  which  usually  concur  in 
the  same  person,  though  they  may  be  divided.^ 

The  first  occurs  where  the  Crown,  or  a  subject  by  charter 
or  prescription,  is  owner  of  the  soil  of  a  creek  or  haven 
where  ships  arrive  and  come  to  shore,  and  may  belong  to 
a  subject,  though  he  has  not  thereby  the  franchise  of  a 
port,  neither  can  he  so  use  and  employ  it  unless  he  has 
that  liberty  by  charter  or  prescription.  He  may  bring 
his  own  boats  thither  to  import  and  export  his  own  goods 
that  are  not  customal ;  but  he  cannot  use  it  as  a  public 
port,  or  admit  foreigners,  or  take  toll  or  anchorage.^ 

The  second  species  of  ownership  gives  the  formality  or 
denomination  of  a  public  or  lawful  port  for  ships  to  lade 
or  unlade  their  merchandize  at;  and  this,  as  has  been  said, 
may  be  acquired  by  charter  or  prescription.  And  although 
the  soil  of  a  creek  or  harbour  may  belong  to  A.,  the  Crown 
may  grant  there  the  liberty  of  the  port  to  B.;  but  if  A. 
have  bank  of  the  port,  the  Crown  cannot  grant  to  anyone 
a  liberty  to  unlade  his  goods  upon  the  bank  without  A.'s 
consent,  although  such  liberty  may  by  custom  be  free 
to  aU.2 

"  From  this  jus  dominii  of  property  or  franchise,  or  of  Port  dues 
"  both,  there  arise  several  port   duties,  sometimes  called  ]^^domMi  oi 
"  portatica,  sometimes  tolls,  sometimes  customs, — some  of  property  or 
"  which  are  incident  to  the  ownership  of  the  port,  while 
"  others  are  due  only  by  special  usage  or  prescription."^ 

The  dues  incident  to  the  ownership  of  a  port  are — 

1.  Anchorage^ — A  toll  for  anchoring  a  vessel  in  the  port.  Anchorage. 

'  See  G-unning,  pp.    116,    117  ;  wliioh  see  ante,  p.  48  et  seq.,  and 

Hale,  de  Port.  Maris,  part  2,  ch.  6,  post,  p.  558  et  seq. 

p.  72.  But  little  is  said  of  anchorage 

^  Gunning,  p.  117.  in  the  books,  and  it  is  not  men- 

'  Of.    Gann   v.    Free   Fishers   of  tioned    in    Comyn    or    Viner    or 

Whitstabk,  11  H.  L.  Cas.  192  ;  and  Bacon.     Lord  Hale  mentions  Ply- 

Free  Fishers  of  Whitstabk  v.  Fore-  mouth  as  an  instance  where  the 

man,  L.  K.,  2  C.  P.  688,  both  of  shore  of   the  harbour  belongs   to 
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Ballaslas-e. 


Duties  due  to 
owner  of  a 
post  by  cus- 
tom. 

Busselage. 


Keelage,  &c. 


which  properly  and  prima  facie  arises  from  or  in  respect 
of  the  soil,  of  which  it  is  evidence,  but  sometimes  it  is  due 
to  the  owner  of  the  franchise  merely. 

2.  Ballastage^  of  ships— A  toll  for  the  liberty  of  taking 
up  baUast  from  the  bottom  of  the  port,  and  arising  out  of 
the  property  in  the  soil.  In  the  Thames  this  liberty  is 
granted  by  the  Crown  to  the  Corporation  of  the  Trinity 
House,  and  the  amount  per  ton  which  the  corporation 
may  charge  the  masters  of  vessels  for  baUastage  is  re- 
stricted by  statute. 

The  duties  due  to  the  oiviter  of  a  ])ort  hy  custom  or  pre- 
scription are  various,  and  differ  in  various  ports,  but  the 
following  may  be  enumerated :  ^ — 

1.  Busselage,^  which  Lord  Hale  mentions  as  claimed  at 
Hull,  and  one  of  the  profits  which  were  answered  for 
"  to  the  King  and  Dukes  of  Cornwall  in  the  Port  of 
"  Plymouth." 

2.  Keelage — "  For  every  vessel  coming  within  the  port 
"  a  certain  toU."* 

Besides  these,  may  be  mentioned  petty  customs,^  average, 
primage,^  petty  loading,  lastage,  prisage, — all  of  which  may 
lawfully  be  taken  by  prescription  in  a  port.' 

These  duties  were  sometimes  called  tolls,  sometimes  con- 
suetudincs,  from  which,  when  in  the  king's  hands,  he  might 
grant  a  discharge  by  charter,  but  which,  when  they  were 
already  in  a  subject  or  corporation,  either  by  grant  or  pre- 
scription, he  had  no  power  to  exempt  anyone  from  pay- 


one,  and  the  anchorage  to  the  lord 
of  the  port  in  point  of  franchise. 
Grunning,  p.  117. 

^  Cf .  Trinity  House  v.  Staples,  2 
Chit.  p.  689. 

^  G-unning,  p.  117. 

3  Cf.  Serjeant  v.  Reed,  2  Str. 
1228  ;  S.  G.  I  WUs.  91 ;  Wool- 
ryoh,  301. 

^  lb.  Hale,  de  Port.  Maris, 
part  2,  ch.  6,  p.  72  ;  and  see  part 
3,  ch.  4,  p.  132. 

°  "  In  the  king's  grant  of  the 
"  fee  farm  of  the  port  and  city  of 
"  Exeter    are    mentioned    certain 


' '  duties  called  petty  customs,  ■which 
"  are  small  rates  paid  in  respect  of 
"goods  imported  —  e.g.,  those 
' '  prizes  and  customs  belonging  to 
' '  the  king  in  his  port  of  Newcastle, 
**  which  are  set  forth  in  record, 
"  20  Ed.  I."  Hale,  dePort.  Maris, 
part  3,  ch.  4,  p.  132 ;  see  Gun- 
ning, p.  117. 

'^  a. BradleyY.Newcastle-on-Tync, 
2  El.  &  Bl.  427,  which  see  post, 
p.  563. 

'  Hale,  de  Port.  Maris,  part  2, 
ch.  6,  p.  74. 
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ment  of.     They  would  pass  under   the  words  "  Omnes 
"  consuetudines"  or  "  folneta partus  do  A."^ 

Lord  Chelmsford,  in  his  judgment  in  Gann  v.  The  Free 
Fishers  of  Whitstahle,^  commenting  on  Hale's^  account  of 
the  port  duties  above  mentioned,  said :  "  It  appears  to  me 
"  that  the  correct  interpretation  of  his  language  is,  that 
"  without  the  king's  grant  or  charter  a  subject  cannot 
"  have  the  franchise  of  a  port,  and  without  having  a  port 
"  he  cannot  take  toll  or  anchorage,  which  are  dues  arising 
"  from  and  incident  to  it." 

A  port  may  be  created  in  modern  times  with  a  right  to  Porta  may  be 
receive  a  port  duty  from  all  who  come  within  its  limits,  modem  times 
A  port  duty  ex  vi  termini  implies  a  consideration  for  it.*        —port  duties. 
"  There  is  no  doubt  a  port  duty  may  be  created  within 
time  of  memory.     The  Crown  may  grant  to  the  subject 
the  right  to  create  a  port,  and  may  grant  to  the  owner 
of  the  port,  the  person  under  an  obligation  to  repair,  the 
right  of  receiving  a  consideration  for  all  who  use  it, — 
a  right  to  receive  so  much  for  every  quantity  of  coals  or 
other  commodity  imported  into  the  port.     The  subject 
receives  for  that  duty  an  equivalent  in  repairs  of  the 
port,  and  the  advantage  he  derives  from  it."^ 
Where,   however,   a  party"   suing  for  port   duties   as 
owner  of  a  port,  gave  no  other  evidence  of  title  than  the 
continual  payment  of  a  certain  duty,  which  the  jury  found 
unreasonable  in  amount ;  it  was  held  that  he  could  not 
have  a  verdict  for  a  less  amount  found  by  the  jury  to  be 
reasonable. 

'  Hale   de  Port.  Maris,  part  3,  ch.  6,  pp.  73,  74. 

ch.  4,  p.  132.  *  Jenkins  v.  Harvey,  1  Gale,  23. 

"The  fullest   account    of    this  '  lb.  per  Parke,  B.  p.  27. 

"  Mnd  of  dues  is  in  an  old  book  ^  Bnme    y.    Thomson,    i    Q.    B. 

"called   'Consuetudines    et    usus  543.     Semble,  that  where  the  duty 

"  'Sandaici,'    mentioned  by  Lord  is  claimed  under  a  grant  from  the 

"  Hale,   (part    3,   ch.    2,   p.    118  ;  Crown,  which  appears  on  the  evi- 

"  oh.   4,  p.    133),  and  there  is  a  dence  to  be  enrolled  of  record,  but 

"  long   enumeration    of    them    in  is   not  produced  by  the  plaintiff, 

"  Mayor'ofWaterford'scase  (Davy's  the  jury  ought  not  to  be  directed 

"  Eep.  6);"  Gunning,  p.  117.  to  presume  such  grant  upon  mere 

2  11  H.  Ii.  Cas.  pp.  219,  220.  evidence  of  usage. 

''  De  Port.  Maris,   ch.  2,  p.  4G ; 
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virtue  of 
which  toll  is 
claimed  must 
be  well  sup- 
ported. 


Lord  Denman,  C.  J.,  said,  inter  alia,  "  We  think  the 
"  jury  could  not  properly  be  told  that  they  might 
"  presume  a  grant  where  the  plaintiff  refused  to  produce 
"  it,  especially  a  grant  of  a  toU  of  unreasonable  amount. 
"  This  would  be  pressing  the  doctrine  in  JenkimY.  Harvey'^ 
"  too  far.  The  doctrine  held  in  that  case  is  not  indeed 
"  altogether  satisfactory,  and  any  person  affected  by  it 
"  ought  to  have  an  opportunity  of  tendering  a  bill  of  ex- 
"  ceptions.  "We  also  think  it  open  to  question  whether 
"  the  Grown  can  grant  a  right  of  taking  toll  indefinitely 
"  throughout  a  port  beyond  the  limits  of  the  grantee's  land, 
"  and  where  the  grantee  may  not  even  have  it  in  his 
"  power  to  do  repairs.  The  question,  too,  as  to  the 
"  legality  of  applying  ancient  port  duties  to  new  objects 
"  of  commerce  raised  in  the  Liverpool  case,  but  not  decided, 
"  is  proper  to  be  considered." 

The  decisions  on  the  subject  of  ports  turn  chiefly  on  the 
validity  of  the  custom  or  prescription  in  virtue  of  which 
they  claim  toll. 

In  Vinkensterne  v.  Ebden^  a  custom  was  alleged  that  the 
mayor  and  burgesses  of  Newcastle  had  been  accustomed 
from  time  immemorial  to  repair  the  port  of  their  town, 
and  that  they  had  used  to  have  a  toll  of  2d.  per  chaldron 
for  all  coals  exported.  The  Court  considered  this  a  very 
reasonable  custom ;  for  without  ports  there  would  be  no 
navigation,  and  without  a  duty  the  port  would  not  be 
repaired. 

In  assumpsit  for  weighage  of  goods  brought  into  the 
port  of  London,  it  was  objected  that  there  was  no  con- 
sideration for  the  duty;  but  as  the  defendant  had  the 
liberty  of  bringing  his  goods  into  port,  which  is  a  place  of 
safety,  it  was  resolved  that  the  consideration  was  implied.' 

In  Lmrl  Falmouth  v.  George,*  it  was  held  that  keeping 


1  1  Gale,  23  ;  1  C,  M.  &  R. 
849. 

2  1  Ld.  Eaym.  384;  S.  C,  1 
Salk.  248.  See,  too,  G-unniug, 
pp.    28,   62,    119,   216  ;   Woolrych, 


p.  300. 

'  Mayor  of  London  v.  Hunt,  3 
Lev.  37  ;  G-uiming,  pp.  29,  33, 
118  ;  Woolrych,  p.  30. 

*  5  Bingh.  286. 
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up  a  capstem  and  rope  in  a  cove  to  assist  boats  m  landing, 
and  without  whicli  they  could  not  safely  land  in  bad 
weather,  was  a  good  consideration  for  a  reasonable  toll  on 
all  boats  frequenting  the  cove,  whether  they  used  the  cap- 
stern  or  not;  and  the  custom  to  exact  the  toU  was  also 
held  good,  although  the  party  claiming  it  was  neither 
owner  of  the  cove  nor  lord  of  the  manor,  nor  were  his  pre- 
decessors shown  to  have  been  such ;  but  he  and  they  had 
always  been  owners  of  the  spot  on  which  the  capstem 
stood,  and  of  an  estate  in  the  neighbourhood. 

A  fisherman  frequenting  the  cove  was,  however,  held 
not  to  be  a  competent  witness  for  a  party  resisting  the 
toll.i 

In  that  case  the  plaintiif  sought  under  a  custom  to  es- 
tablish a  claim  to  the  second  best  fish  out  of  every  boat 
load  of  fish  landed  ia  Senan  Cove  in  Cornwall.  A  verdict 
having  been  found  in  his  favour,  a  rule  nisi  was  obtained 
by  Bosanquet,  serjeant,  to  set  it  aside,  but  the  case  having 
been  argued  before  Best,  C.  J.,  the  rule  for  a  new  trial  was 
discharged,  the  Court  sayiag:^ — "It  has  been  objected 
"  that  there  was  no  consideration  for  the  custom  for  taking 
"  toll  from  the  owners  of  boats  who  did  not  make  use  of 
"  the  capstem  to  draw  up  their  boats  from  the  sea.  Al- 
"  though  it  is  not  always  necessary  to  use  the  capstem, 
"  yet  if  boats  in  certaia  seasons  could  not  safely  approach 
"  this  place  unless  they  were  certain  of  having  the  assist- 
"  ance  of  the  rope  of  the  capstem  to  draw  them  out  of  the 
"  surf  of  the  sea,  we  think  that  the  keeping  of  the  capstem 
"  and  rope  ready  for  the  use  of  fishermen  who  resort  to 
"  this  cove  is  a  sufficient  consideration  for  a  toll  to  be  paid 
"  by  them,  whether  they  actually  use  it  or  not.  .  .  . 

"  There  is  no  doubt  that  the  King  may  at  this  time 
"  establish  a  reasonable  toll  for  the  performance  of  any 
"  duty  that  the  public  convenience  or  safety  requires  should 
"  be  performed.  The  creation  of  a  toll  is  only  a  mode  of 
"  paying  for  a  public  service.     The  power  of  creating  tolls 

1  5  Bingh.  286.  ^  5  Bing.  291,  292. 
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"  depends  upon  tlae  necessity  of  the  service  and  the  reason- 
"  ableness  of  the  toll  taken  for  it.  If  the  service  be  not  of 
"  public  advantage,  or  the  toll  be  unreasonable,  it  cannot  be 
"  supported.  But  it  is  impossible  to  contend  that  this 
"  capstern  and  rope  is  not  of  the  greatest  importance  to 
"  these  fishermen.  And  it  was  not  suggested  either  at  the 
"  trial  or  in  the  argument  here  that  the  toll  demanded  was 
"  excessive  or  unreasonable.  If  the  plaintiff  had  purchased 
"  this  land  a  year  ago  and  had  made  a  landing-place  in 
"  this  cove,  had  built  a  capstern,  provided  a  proper  rope, 
"  and  undertaken  to  keep  the  capstern  and  rope  in  a  proper 
"  state  at  all  times  for  the  use  of  the  fishermen  it  would 
"  have  been  a  sufiicient  consideration  for  the  grant  of  such 
"  a  toll  by  the  Grown,  as  the  jury  have  found  was  due  to 

"  the  plaintiff  by  virtue  of  a  custom We  have 

"  therefore  no  doubt  that  this  is  a  valid  custom.     In  the 

"  ease  of  The  Earl  of  Falmouth  v.  Penrose^  the  validity  of 

"  the  custom  was  never  disputed;  the  objection  then  taken 

"  was  that  the  pleadings  were  not  applicable  to  the  case 

"  proved." 

Claim  for  an-       A  claim  of  anchorage  dues  cannot  exist  merely  in  respect 

cannTbe''^'    of  the  use  of  the  soil ;  it  must  be  founded  on  proof  that 

made  merely    the  soil  of  the  claimant  was  originally  within  the  precincts 

in  respect  of™  i_         ^       ^  j_ij.  •  -ij 

the  use  of  the  oi  ^  po^t  0^  harbour,  or  that  some  service  or  aid  to  naviga- 
tion was  rendered  by  the  owner  of  the  soil  who  claimed 
the  anchorage  dues.^  Evidence  of  mere  immemorial  usage 
will  not  support  such  a  claim.^  A  liability  to  make  com- 
pensation for  actual  injury  done  to  certain  oyster  beds  by 
anchoring,  is  therefore  not  to  be  confounded  with  a  liability 
to  toll  for  casting  anchor  in  the  soil  itself.^ 

Lord   Chelmsford,  in   his  judgment  in   Gann  v.  Free 
Fishers  of  Whitstahle,^  said:   "My  Lords,  the  principal 


soil. 


'  6  B.  &  C.  385. 

^  Gann  v.  Free  Fishers  of  TFhit- 
stahle,  11  H.  L.  Cas.  102  ;  35  L. 
J.,  C.  P.  29  ;  20  C.  B.,  N.  S.  1  ; 
13  W.  R.  589  ;  and  see  ante, 
Chap.  I.  p.  48  et  seq.  ;  Free  Fishers 


of  WhitstalleY.  Foreman,  L.  E.,  2  0. 
P.  688  ;  36  L.  J.,  C.  P.  173  ;  L. 
R.,  4  H.  L.  266. 

'  lb.  Cf.  Mayor  of  Colchester  v. 
Brooke,  7  Q.  B.  339. 

*  11  H.  L.  Cas.  215,  222,  223.. 
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"  question  intended  to  be  raised  between  tbe  parties  in  this 
"  appeal  is,  "Whetber  tbe  respondents,  the  Company  of 
"  Free  Fishers  and  Dredgers  of  Whitstable,  who  are 
"  owners  of  a  fishery  for  the  growth  and  improvement  of 
"  oysters  within  the  limits  of  the  manor  of  Whitstable, 
"  are  entitled  to  demand  from  tbe  appellant  a  payment 
"  for  anchoring  his  vessel  within  the  manor ;  their  title 
"  to  demand  such  payment  being  derived  from  the 
"  lord  of  the  manor,  whose  predecessors  have  from 
"  time  immemorial  received  a  customary  payment,  'for 
"  '  and  on  account  of  tbe  anchorage  of  any  ship  or 
"  '  vessel  within  the  said  manor.'  ....  In  considering 
"  the  question  it  is  necessary  to  bear  in  mind  that  it  applies 
"  exclusively  to  the  claim  of  a  toll  or  due  for  anchoring  on 
"  the  high  seas,  and  not  in  any  port  or  haven.  .  .  I  have 
"  therefore  arrived  at  tbe  conclusion  that  the  undoubted 
"  right  of  tbe  public  freely  to  navigate  the  highway  of  the 
"  sea  cannot  be  restricted  by  the  imposition  of  any  payment 
"  whatever  unless  some  good  consideration  can  be  shown 
"  for  it ;  and  the  respondents  have  failed  to  establish  any 
"  other  ground  of  title  in  tbe  lord  of  the  manor  to  the 
"  anchorage  due  than  tbe  mere  use  of  their  soil.  I  con- 
"  sider  this  to  be  whoUy  insufficient  to  justify  the  demand 
"  in  question,  unless  it  can  be  held  that  the  right  of  naviga- 
"  tion  does  not  include  the  right  of  anchoring,  which  can 
"  hardly  be  seriously  contended. 

"  I  admit  that  every  intendment  ought  to  be  made  in 
"  favour  of  a  payment  which  has  been  uninterruptedly 
"  received  time  out  of  mind,  supposing  it  presumably 
"  capable  of  a  lawful  origin;  but  not  being  able  to  dis- 
"  cover  any  ground  upon  which  this  claim  of  an  anchorage 
"  due  could  have  had  a  legal  commencement,  the  case  of 
"  The  Mayor  of  Nottingham  v.  Lamlert^  is  an  authority 
"  for  showing  that  no  length  of  prescription  can  give  it  But  in  case  of 

II       Tj'i.     !)  a  navigable 

validity.  _  arm  of  the  sea, 

If,  however,  a  claim  for  anchorage  dues  on  a  navigable  if  claimbepre- 

i.WiUes,  111. 
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sumably  capa- 
ble of  a  legal 
origin,  every 
intendment 
■will  be  made 
in  its  favour. 


arm  of  the  sea  he  presumably  capable  of  a  legal  origin, 
and  the  payment  of  dues  is  shewn  to  have  been  uninter- 
ruptedly received  time  out  of  mind,  every  intendment 
will  be  made  in  its  favour.^ 

In  The  Free  Fishers  of  WhitstaUe  v.  Foreman,^  an  oyster 
fishery  had  been  possessed,  and  an  anchorage  due  had  been 
claimed  and  received  from  time  immemorial  by  the  lords 
of  the  manor  of  Whitstable,  in  respect  of  all  vessels  easting 
anchor  within  the  limits  of  certain  anchorage  ground 
within  the  manor.  In  1795,  the  fishery  and  soil  thereof 
(including  the  anchorage  ground)  were  conveyed  by  the 
lord,  with  all  its  rights  and  appurtenances,  to  the  plaintiff Sj 
who  thenceforth  claimed  and  received  the  anchorage  due. 
There  was  some  evidence  that  Whitstable  was  a  limb  of 
the  port  of  Sandwich ;  but  there  was  no  direct  evidence  to 
show  that  the  anchorage  ground  was  within  or  connected 
with  the  port,  or  that  the  franchise  of  the  port  was  ever 
granted  out  by  the  Crown.  There  was,  however,  evidence 
that  the  lord  of  the  manor  was  the  owner  of  a  landing 
place  called  Le  Craston,  within  the  limits  of  the  manor, 
and  that  he  took  toll  upon  merchandise  landed  there,  and 
also  that  he  was  the  owner  of  the  anchorage  ground,  and 
took  the  anchorage  due  as  such  lord  and  owner  of  the  soil. 
The  recitals  in  the  Act  of  Parliament,  by  which  the  plaiatiiis 
were  incorporated  and  empowered  to  purchase  the  manor 
and  manorial  rights,  stated  that  there  were  "  customary 
"  payments,  usually  and  of  right,  made  to  the  lord  of  the 
"  manor  for  or  in  respect  of  any  ship  or  vessel  on  the  landing 
"  of  goods  or  merchandise  within  the  said  manor."  There 
vras  also  evidence  that  the  plaintiffs  had,  as  far  back  as 
living  memory  extended,  maintained  buoys  and  beacons, 
which  served  the  douhle  purpose  of  pointing  out  the 
channel  by  which  vessels  of  small  burthen  might  safely 
reach  the  anchorage  ground,  and  also  of  protecting  the 
oyster  beds : — Held,  that  the  maintenance  of  the  buoys 


^  Free   Fishers   of   Whitstable   v. 
Foreman,  L.  E,.,  2  C.  P.  688  ;  36 


L.  J.,  C.  P.  173;  L.  R.,  i  H.  L. 
266. 
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and  beacons,  taken  in  connection  with  the  ownership  of 
the  soil  of  the  anchorage  ground,  and  the  benefit  to  the 
public  therefrom,  afforded  a  sufficient  consideration  to 
support  the  plaintiff's  claim  to  the  anchorage  due. 

Bovill,  C.  J.,  in  delivering  the  judgment  of  the  Court,i 
contrasted  this  case  with  that  of  Gann  v.  The  Free  Fishers 
of  Whitstable,  noticed  above. 

"  The  right  claimed  by  the  plaintiffs  in  this  case  is 
"  similar  to  that  which  was  questioned  in  the  case  of  The 
"  Free  Fishers  of  Whitstable  v.  Gann,  viz.,  the  right  to  an 
"  anchorage  due  from  all  vessels  casting  anchor  on  certain 
"  land  covered  by  the  sea,  called  the  anchorage  ground, 
"  near  Whitstable,  in  the  county  of  Kent.  In  the  former 
"  case  the  right  was  sought  to  be  maintained  by  reason 
"  of  the  plaintiff's  ownership  of  the  soil,  upon  which  the 

"  anchors  were  east The  plaintiff's  case  being  on 

"  that  occasion  based  upon  the  ownership  of  the  soil,  their 
"  evidence  had  been  directed  to  that  point  alone.  No 
"  facts  appeared  from  which  the  claim  could  be  supported 
"  upon  any  other  grounds,  and  the  ultimate  decision  upon 
"  the  then  statements  of  their  case  were  adverse  to  the 
"  plaintiffs.  The  present  case  is  brought  before  us  now  in 
"  a  different  form.  The  claim  is  not  now  based  upon  the 
"  mere  ownership  of  the  soil  of  the  anchorage  ground ; 
"  and  we  are  called  upon  to  decide  whether,  under  the 
"  circumstances  set  forth  in  this  special  case,  the  plaintiffs 
"  have  established  their  right  to  the  payment  in  question. 

"  The  view  which  we  take  of  this  case  is  entirely  in 
"  accordance  with  the  decision  of  the  House  of  Lords, 
"  which  was  that  the  claim  could  not  in  point  of  law  be 
"  supported  in  respect  of  the  ownership  of  the  soil  alone." 
(His  lordship  then  quoted  the  judgment  of  Lord  Westbury, 
L.  C.).2  .  .  . 

"In  the  former  case  no  consideration  whatever  was 
"  attempted  to  be  shown  for  the  payment,  no  facts  were 

1  BoTiU,  C.  J.,  "WiUes,  J.,  Keat-  '  11  H.  L.  208;  20  0.  B.,  N.  S. 

mg,  J.,  and  Montague  Smith,  J.  14. 

C.  0    0 
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"  proved  from  wMoh  it  could  be  inferred.  .  .  .  Upon 
"  the  statements  in  the  case  now  before  the  court, 
"  it  seems  to  us  that  the  defects  which  existed  in  the 
"  former  case  have  been  supplied.  The  buoys  and  beacons 
"  have  been  maintained  as  far  back  as  living  memory 
"  extends ;  and  we  think  we  ought  to  presume  that  they 
"  have  existed  and  been  maintained  from  time  immemorial ; 
"  and  when  we  find  that  the  anchorage  due  has  been  re- 
"  eeived  without  interruption  during  the  same  period,  and, 
"  therefore,  ought  to  be  referred  to  a  legal  origiu,  if  it 
"  can  be  done ;  we  consider  that  the  maintenance  of  these 
"  buoys  and  beacons  may  be  treated  as  the  consideration 
"  for  the  payment  that  has  been  so  immemorially  made ; 
"  and  as  there  would  be  a  benefit  to  navigation  by  point- 
"  ing  out  the  anchorage  ground,  and  on  a  safe  channel  or 
"  entrance  to  it,  under  the  circumstances  before  mentioned, 
"  we  think  there  would,  in  point  of  law,  be  a  suflieient 
"  consideration  to  support  the  claim. 

"Even  if  these  buoys  and  beacons  were  maintained 
"  wholly  and  solely  for  the  purpose  of  preventing  vessels 
"  grounding  upon  the  oyster  beds,  it  is  not  certain  that 
"  this  also  might  not  be  sufficient  consideration  upon  the 
"  principle  stated  by  Lord  "Wensleydale  in  his  judgment.^ 
"  Our  judgment  is,  however,  founded  upon  the  ground 
"  which  we  have  already  stated,  viz.,  the  maintenance  of 
"  the  buoys  and  beacons  for  the  purposes  and  under  the 
"  circumstances  before  mentioned,  in  connection  with  the 
"  plaintiff's  ownership  of  the  soil  and  the  uninterrupted 
"  enjoyment  of  the  anchorage  due  from  time  imme- 
"  morial." 

This  case  was  affirmed  on  appeal  by  the  Court  of 
Exchequer  Chamber^  and  the  House  of  Lords,'  on  the 
ground  that  the  evidence  showed  the  former  existence  of  a 
port  in  the  locus  in  quo  from  the  immemorial  payment  of 
the  tolls  for  merchandize  and  anchorage ;  for  as  anchorage 
dues  were  almost,  if  not  universally,  incident  to  a  port, 

1  11  H.  L.  216;   20  0.  B.,  N.  S.  «  13  L.  T.,  N.  S.  734. 

29.  3  L.  K.,  4  H.  L.  260. 
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and  as  every  intendment  should  be  made  in  favour  of  a 
payment  uninterruptedly  made  time  out  of  mind,  they 
were  justified  in  drawing  the  inference  that  a  port  did 
exist,  and  therefore  that  the  tolls  had  a  legal  origin. 

In  Bradley  v.  Neiccastle-on-Tyne,^  a  charter  of  3  Jew.  II.  Primage, 
granted  to  the  corporation  of  the  master  pilots  and 
seamen  of  Newcastle-on-Tyne  primage  (described  in  the 
charter  as  an  ancient  duty)  upon  goods  brought  by  ship 
into  the  Tyne  or  any  of  the  creeks  of  the  port  of  New- 
castle, of  which  Sunderland  was  one,  to  be  rated  and 
accounted  in  manner  and  form  following,  that  is  to  say : 
aliens  and  strangers  born,  and  all  other  persons  arriving 
with  ships  in  the  Tyne  or  within  any  of  the  creeks, 
members  of  the  port  of  Newcastle,  and  not  belonging  to  the 
same,  to  pay  before  they  departed  with  their  ships ;  and 
every  free  merchant  and  iahabitant  of  Newcastle  arriving 
in  the  Tyne  with  a  ship,  within  ten  days  after  landing  the 
goods.  The  charter  also  granted  to  the  corporation  all 
other  perquisites,  ancient  duties  and  profits,  which  they 
had  theretofore  lawfully  had  and  enjoyed;  and  also 
provided,  that  the  sums  granted  by  the  charter  should  be 
in  lieu  of  all  other  duties  theretofore  received ;  it  was  held 
that  the  charter  was  not  inconsistent  with  the  claim  of 
primage  in  respect  of  goods  imported  into  Sunderland  by 
merchants  resident  there,  and  also  that  evidence  of  usage 
was  admissible  in  support  of  the  claim. 

Ancient  charters,  if  ambiguous,  are  to  be  explained  by  the 
usage  under  them  ;  and  the  jury  in  that  case  may  interpret 
the  charter  by  the  usage.  As  in  the  instance  of  the  above- 
named  charter  of  3  Jac.  II.,  upon  the  issue  of  which  a 
question  was  raised  in  1851 ;  when  in  the  case  of  Netccastle 
Pilots,  (^c.  V.  Bradley  §•  Potts,  it  was  disputed  whether  the 
charter  permitted  primage  to  be  taken  of  all  ships  entering 
Sunderland  (a  creek  of  Newcastle-upon-Tyne),  or  exempted 
ships  belonging  to  merchants  of  Sunderland.^  While 
delivering  judgment,  making  the  rule  for  a   new  trial 

1  2  El.  &  Bl.  427;  18  Jur.  246.  2  2  El.  &  Bl.  428,  note  (a). 
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absolute,  Coleridge,  J.,  said :  "  The  rule  has  never  heen 
"  laid  down  in  this  matter  more  strongly  than  in  JenJcyns 
"  Y.  Harvey}  It  has  been  questioned  whether  it  was  not 
"  there  laid  down  too  strongly;^  but  adopting  the  language 
"  used  there  it  went  no  farther  than  this :  that  '  from 
"  '  uninterrupted  modern  usage,'  a  jury  '  should  find  the 
"  '  immemorial  existence  of  the  payment  unless  some 
"  '  evidence  is  given  to  the  contrary.' " 

The  same  charter  of  Jew.  II.  granted  to  the  master  pilots 
and  seamen  of  Newcastle-upon-Tyne,  certain  dues  to  be 
"  paid  by  all  persons  being  owners  of  any  goods  which  should 
"  be  brought  in  any  ship  from  beyond  the  seas  into  the  river 
"  Tyne,"  in  manner  following :  "  that  is  to  say,  aliens  and 
"  strangers  bom,  and  other  such  persons  who,  with  their 
"  ships  should  arrive  within  the  said  port  and  not  belong 
"  to  the  same,  before  they  depart  with  their  said  ships 
"  from  the  said  port,  should  pay  the  duties  aforesaid,  and 
"  every  free  merchant  and  other  inhabitant  of  Newcastle, 
"  arriving  with  their  said  ships  within  the  river  Tyne, 
"  should  pay  the  duties  aforesaid  within  ten  days  after  the 
"  landing  of  the  goods  as  aforesaid,  upon  lawful  demand." 
The  duties  had  always  been  paid  by  the  importer : — Held, 
that  a  person  who  gratuitously  landed,  entered,  and  ware- 
housed goods  for  the  owners,  who  resided  in  London,  was 
an  "  owner  "  within  the  meaning  of  the  charter,  and  liable 
to  the  dues.' 


Shore  duties  The  varieties  of  tolls  hitherto  noticed  have  been  purely 
sometimes  on  founded  On  custom ;  it  will  now  be  necessary  to  consider 
custom  and       briefly  certain  duties  closely  connected  with  ports,  though 

sometimes  on  j.  -i      j.-     i       -.i     ;i  i  ■  i  ? 

statute.  not  identical  with  them,  which  are  sometimes  regulated  by 

custom  and  sometimes  by  statute.  These  dues,  which  are 
termed  by  Lord  Hale  shore  duties,  arise  by  reason  of  interest 
in  the  soil  of  the  shore  of  a  port,  and  vary  in  difEerent 

1  1  C.  M.  &  R.  877;   1  Gale,  23.  ^  Master  Filots   and    Seamen    of 

'  Urine  Y.  Thompson,  i  (I.  B.  di3,       Newcastle-upon- Ti/iic  v.  Hammond, 
552.  4  Exch.  285. 
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places  both  in  kind  and  amount.  It  is  rare,  he  observes,  to 
find  any  port  where  the  owner  of  the  franchise  has  not  a 
convenient  portion  of  the  shore  and  land  adjoining  where 
wharfs  and  quays  and  warehouses  may  be  buUt  for  the 
lading  and  unlading  and  safe  custody  of  merchandizes; 
but  the  interests  may  be  and  sometimes  are  divided, 
and  the  duties  arising  by  reason  of  the  goods  when  un- 
laden and  laid  on  shore  are  different  from  those  already 
spoken  of.  And  it  often  happens  that  a  particular  place 
within  a  port  may  be  of  great  convenience  to  make  a 
common  quay  or  wharf,  when  the  property  in  the  soil  may 
belong  to  a  subject,  who  is  not  the  owner  of  the  port, 
when  either  his  interest  must  be  bought  in  by  the  owner 
of  the  port,  or  he  must  have  the  benefits  which  arise  by 
the  taking  or  landing  the  merchandize  there.^ 
Of  these  duties  the  most  important  are  wharfage  and  Wharfage 

„ „„„  and  craneage. 

craneage.  ° 

Wharfage  is  a  toll  or  duty  for  the  pitching  or  lodging 
of  goods  upon  a  wharf,^  or  "money  paid  for  landing 
"  goods  on  a  wharf  or  quay,  or  for  shipping  or  taking 
'-'  goods  into  a  boat  from  thence."^ 

"A  duty  for  wharfage  and  craneage,"  said  Lord  Mans- 
field in  Stephen  v.  Coder,^  "  can  not  be  due  where  the 
"  party  has  not  had  the  use  of  the  wharf  or  crane. 
"  "Wharfage  is  due  for  landing  on  the  wharf,  and  craneage 
"  for  the  assistance  of  the  crane.  Anchorage  or  moorage 
"  are  very  different  things." 

The  owner  of  a  wharf  or  quay  is  entitled  at  common  Owner  of  a 
law  to  remuneration  for  the  use  of  them,^  and  in  Serjeant  ^^^^^f^^^ 
V.  Read,^  the  claim  for  wharfage  was  compared  to  that  for  law  to  remu- 
stallage,  the  party  bringing  his  goods  to  the  wharf  or  quay 
having  an  easement,  and  the  owner  of  the  wharf  or  quay  a 


1  Hale  dePortibus  Maris,  Part  2,  *  3  Burr.   1409;  1  W.  Bl.  413, 
Ch.  6,  p.  76;  see  Gunning,  pp.  122,  423. 

123,  ^  Gunning,  p.  123. 

2  Gunning,  p.  123.  »  1   Wils.    91;     2    Stra.     1228; 
'  lb.;  Cunningham's  Law  Diet.  Woolryoh,  p.  301.^' 

tit.  Wharfage. 
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Amount  may 
be  fixed  by 
prescription 
or  grant. 


With  regard  to  amounts  payable  for  wharfage  duty,  in 

many  ports  they  are  fixed  by  prescription,  or  by  the 

grant  imder  which  the  owner  takes  them ;  or  settled  by 

statute,^  and  in  both  of  these  cases  the  amount  so  fixed 

cannot  be  exceeded,  for  it  is  part  of  that  jus  publicum 

which  is  vested  ia  the  community  to  have  their  access  to 

ports  as  freely  as  formerly  was  used.^    A.  may  also  for 

his  own  private  advantage  in  a  port  or  town  set  up  a 

wharf  or  crane,  and  take  whatever  rates  he  and  his  can 

agree  for  wharfage,  craneage,  &c. ;  for  he  does  not  more 

than  what  is  lawful  for  every  man  to  do, — viz.  make  the 

most  of  his  own ;  and  such  are  the  coal,  wood,  and  timber 

wharves  in  the  port  of  London,  and  some  other  ports.^    In 

such  a  case,  however,  where  private  property,  by  consent 

of  the  owners,  becomes  invested  with  a  public  interest  or 

privilege  for  the  benefit  of  the  public,  the  owner  can  no 

longer  deal  with  it  as  private  property  only,  but  must  hold 

it  subject  to  the  rights  of  the  public  in  the  exercise  of  that 

public  interest  or  privilege  conferred  for  their  benefit.' 

Lord  EUenborough,  0.  J.,   in  Allnutt  v.   Inglis,*  when 

speaking  on  this  point,  quoted  Lord  Hale.     "According 

"  to  him,"  said   his  lordship,  "  wherever  the  accident  of 

"  time  casts  upon  a  party  the  benefit  of  having  a  legal 

"  monopoly  of  landing  goods  m  a  public  port — as  where 

"he  is  the  owner  of  the  one  wharf  authorized  to  receive 

"  goods  which  happens,  to  be  built  in  a  port  newly  erected 

"  - — he  is  confined  to  take  reasonable  compensation  only 

"  for  the  use  of  the  wharf.     Lord  Hale  puts  the  case 

"  either  way:  there  the  king  or  a  subject  have  a  public 

"  wharf  to  which  aU  persons  must  come  who  come  to  that 

"  port  to  unlade  their  goods,  either  'because  they  are  the 

"  '  wharves  only  licensed  by  the  queen,^  or  because  there  is 


'  -B.  g.  the  duties  in  Hull  are 
fixed  by  27  Hen.  Till.  c.  3,  and 
33  Hen.  VIII.  o.  33;  see  aunning, 
p.  123. 

'  Hale,  pp.  77,  78. 

•>  Allnutt  V.  Inglk,  12  East,  527. 


■•  12  East,  527. 

^  As  to  the  prerogative  of  the 
Crown  to  ascertain  the  limits  of 
ports  and  assign  quays  for  the  ex- 
clusive landing  of  merchandize,  see 
ante,  Chap.  I.,  p.  44. 


Digitized  by  Microsoft® 


TOLLS.  567 

"  '  no  other  wharf  In  that  port  as  it  may  fall  out,  in  that 
"  '  case'  (he  says)  'there  cannot  be  taken  arbitrary  and 
"  '  excessive  duties  for  craneage,  wharfage,  &c. ;  neither 
"  '  can  they  be  enhanced  to  an  immoderate  rate,  but  the 
"  '  duties  must  be  reasonable  and  moderate,  though  settled 
"  '  by  the  king's  Kcence  or  charter.'  And  then  he  assigns 
"  this  reason,  '  for  now  the  wharf  and  crane  and  other 
"  '  conveniences  are  affected  with  a  public  interest,  and 
"  '  they  cease  to  he  Juris  primti  only.'  " 

In  the  above  case  the  London  Dock  Company  having  built 
warehouses  in  which  wines  were  deposited,  upon  payment 
of  such  rent  as  they  and  the  owners  agreed  upon,  after- 
wards accepted  a  certificate  from  the  Board  of  the  Treasury 
under  the  General  Warehouseing  Act  of  43  Geo.  III.  c.  132, 
whereby  it  became  lawful  for  the  importers  to  lodge  and 
secure  the  wines  there  without  paying  the  duties  for  them 
in  the  first  instance.  It  did  not  appear  that  there  was  any 
other  place  in  the  port  of  London  where  the  importers 
had  a  right  to  bond  their  wines  (though  if  the  exclusive 
privilege  had  been  extended  to  a  few  others,  it  does  not 
appear  that  that  would  have  varied  the  ease) ;  and  it  was 
held  that  such  a  monopoly,  and  public  interest  attaching 
upon  their  property,  they  were  bound  in  law  to  receive 
the  goods  into  their  warehouses  at  a  reasonable  hire  and 
reward. 

Wharfingers  in  London  are  entitled^  to  wharfage  for 
goods  unladed  into  lighters  out  of  barges  fastened  to  their 
wharfs  ;  ^  and  it  appears  that  a  custom  exists  in  the  same 
city  of  mooring  barges  for  a  tide  at  low  water  to  the  piles 
in  front  of  the  wharfs  erected  along  the  river ;  but  the 
custom  does  not  extend  to  allow  them  to  be  moored  to  the 
wharf  itself,  except  through  distress.^ 

The  amount  to  which  a  party  claims  to  be  entitled  for  Amount 


1  Under  22   Car.  II.  c.   11,  and  1  W.  Bl.  413,  423. 

Order   of    Council   of   1st   March,  »   Wi/att  v.  Thomson,  1  Esp.  252 ; 

1674.  see  Gunning,  p.  126. 

^  Stephens  v.  Coster,  3  Burr.  1409 ; 
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claimed  must   wharfage  by  prescription  ought  in  a  plea  to  be  set  forth 

^th  oer-"^^     with  sufficient  certainty.^ 

tainty.  To   an   action  of    trespass  for  seizing    the  plaintiff's 

barley,  defendant  pleaded  that  one  R.  D.  was  seised  in  fee 
of  the  manor  of  Penzance,  in  which  there  was  a  quay  or 
pier,  part  of  the  manor ;  and  that  he  and  all  those  whose 
estate  he  had,  at  their  own  cost  and  time  out  of  mind, 
repaired  and  ought  to  repair  such  quay  or  pier ;  and  had 
of  right  taken  a  reasonable  toll  (called  barleijage),  to  wit, 
three  Winchester  bushels  of  barley  out  of  every  ship's 
cargo  brought  upon  the  quay  or  pier,  to  be  exported  in 
any  ship.  The  plea  then  alleged  that  the  plaintiff  brought 
upon  the  quay  1,200  Winchester  bushels  of  barley  to 
be  so  exported.  A  verdict  having  been  found  for  the 
defendant,  it  was  pleaded  in  arrest  of  judgment  that  the 
prescription,  as  set  forth  in  the  plea,  was  bad — being  to 
take  a  certain  out  of  an  uncertain  quantity  :  that  it  was 
xmcertain,  because  "  cargo "  was  too  general,  and  un- 
reasonable, as  one  fixed  toU  of  varying  quantities.  But 
the  Court  held  the  prescription  good;  observing  that  the 
word  "  cargo  "  was  a  mercantile  word  well  understood.'^ 

So,  again,  where  the  Corporation  of  Newcastle  claimed 
bd.  for  every  chaldron  of  coals  exported,  and  it  was 
contended  that  this  was  unreasonable  and  excessive,  being 
5cl.  duty  for  a  quantity  of  coals  which  was  only  worth  2s.  : 
as  the  value  of  the  coals  did  not  appear  on  the  pleadings, 
the  Court  observed  that  they  could  not  say  that  the  toll 
was  excessive.^ 

King ston-npon- Hull  Dock  Co.  v.  La  Marche, '  was  an 
action  of  indebitatus  assumpsit  for  wharfage,  with  the  usual 
money  counts.  Plea — the  general  issue.  The  facts 
disclosed  were  that,  by  an  Act  of  Parliament,  certain 
persons  were  incorporated  as  the  Hull  Dock  Company; 

•  Serjeant  v.  Read,  2  Stra.  1228 ;  359 ;  Garth.  357. 
1  WUs.  91.  3  8  B.  &  0.42;  see, too,  Gunning', 

^   Vinkensterne  v.  Ebden,  1  Lord  p.  126. 
Raym.  384  ;  1  Salk.  238  ;  5  Mod. 
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that  premises  (before,  the  property  of  the  Crown)  were 
given  to  them  for  the  purposes  of  the  Aot ;  and  that 
they  were  authorized  to  make  a  dock,  quays,  wharfs,  &o. 
which,  it  was  enacted,  should  be  vested  in  them  for  the 
purposes  of  the  Act.  Amongst  other  things  it  was  pro- 
vided that  "  All  goods,  &c.  which  should  be  landed  or 
"  discliarged  upon  any  of  the  quays  or  wharfs  which 
"  should  be  erected  by  virtue  of  the  Act,  should  be  liable 
"  to  pay,  and  should  be  charged  and  chargeable  with  the 
"  like  rates  of  wharfage  and  payments,  as  were  usually 
"  taken  or  received  for  any  goods,  &c.  loaded  or  discharged 
"  upon  any  quays  or  wharfs  in  the  Port  of  London  :  " — 
Held,  that,  as  the  premises  were  only  vested  in  the 
Company  for  the  purposes  of  the  Act,  they  had  no  common 
km  right  to  a  compensation  for  the  use  of  them  ;  and  that 
the  statute  did  not  give  them  any  right  to  claim  wharfage 
for  goods  shipped  off  from  their  quays  :  Lord  Tenterden, 
C.  J.,  who  delivered  the  judgment  of  the  Court,  saying  : 
"  Two  points  were  made  on  behalf  of  the  plaintiffs  in  this 
"  case — first,  that  they,  as  owners  of  the  wharf,  were  at 
"  common  law  entitled  to  remuneration  for  the  use  of  the 
"  wharf  ;  and  secondly,  that  they  had  such  right  upon  the 
"  words  of  the  statute.  Our  opinion  is  against  them  on 
"  both  points.  On  the  first  we  think  that,  under  the 
"  statute  in  question,  the  plaintiffs  cannot  claim  anything 
"  that  is  not  expressly  given."  ^ 

The  class  of  tolls  now  to  be  treated  of,  as  well  as  those  Tolls  for 
payable  on  canals,  which  it  is  proposed  to  consider  in  the  ^^htlT^^' 
next  section,  are  levied  almost  entirely  by  the  authority  of  docks  and 
particular  statutes;  and  all  the  decisions  in  both  cases  turn  statutory 
almost  entirely  on  the  construction  of  these  special  Acts.  ^°^- 
It  will  be  therefore  convenient  to  notice  here  two  general 

'  Of.    as    claims   for   wharfage,  665),  and  Colton  v.  Smith  (1  Cowp. 

Haspurt  v.  Wills  (1  Mod.  47;  S.  C,  47),  both  of  which  see  ante,  note, 

1  Vent.  71  ;   S.  G.,l  Sid.  54,  nom.  p.  549. 
EeshodY.  Wills,  S.  C,  2  Keb.  624, 
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Exemption  of 
the  Crown 
from  toll. 


Meaning  of 
the  legisla- 
ture to  tax 
the  subject 
must  he 
clearly  ex- 
pressed where 
a  burthen  is 
imposed. 


principles  which  seem  to  apply  in  all  such  cases,  before 
proceeding  to  consider  them  in  detail. 

It  is  to  be  observed,  firstly,  that  the  prerogatives  of  the 
Crown  cannot  be  affected  except  by  express  legislative 
enactment — a  rule  which  is  very  clearly  explained  by 
Cockburn,  C.  J.,  in  The  Mayor  of  Weymouth  v.  Nugent,^ 
with  express  reference  to  tolls. 

The  other  principle  to  be  noted  may  be  best  stated  in 
the  words  of  Lord  Brougham  in  Stockton  and  Darlington 
Railway  v.  Barrett}  "  It  must  be  observed,"  said  his 
lordship,  "  that,  in  dubio,  you  are  always  to  lean  against 
'  the  construction  which  imposes  a  burthen  on  the  subject. 
'  The  meaning  of  the  Legislature  to  tax  him  must  be 
'  clear.  It  was  so  held  in  The  Still  Dock  Company  v. 
'  Browne,^  which  both  parties  in  this  case  relied  on, 
'  though  for  different  purposes ;  and  which  the  plaintiffs 
'  in  error  especially  cited  in  support  of  the  argument  for 
'  them.  The  like  law  was  laid  down  by  the  Court  of 
'  King's  Bench  in  the  case  of  a  company  claiming  against 
'  the  public.  Gildart  v.  Gladstone  *  and  other  cases  entirely 
'  concur  in  the  same  reasonable  view.  The  Court  there 
'  said  in  effect.  Here  is  a  company  which  gets  an  Act  of 
'  Parliament  to  tax  the  subject ;  it  is  incumbent  upon 
'  that  company  to  do  two  things  : — to  take  care  that  the 
'  Act  of  Parliament  is  made  clear  and  undoubtful,  es- 
'  pecially  upon  those  clauses  by  which  the  company  seeks 
'  to  impose  a  burden  upon  the  public  ;  and  if  companies 
'  do  not  choose  to  take  the  trouble  to  do  that,  let  them 
'  abide  by  the  consequences ;  they  will  not  be  able  to  levy 
'  the  duty.     But  here  the  question  is  of  an  exemption  or 


1  llL.  T.,N.  S.  672.  See  the 
judgment  of  Cockburn,  C.  J.;  and 
cf.  as  to  vessels  employed  in  the 
service  of  the  Crown,  Master  of 
Trinity  HoUm  v.  Clark,  4  M.  &  S. 
288;  see  "Woolrych,  p.  304;  Vallego 
V.  Wheeler,  Camp.  143  ;  and  M.  v. 
Jones,  8  East,  451 ;  Trinity  Cor- 
poration V.  Staples,  2  Ch^  Rep. 
689;    Smithctt   v.  Blythe,   1   B.    & 


Adol.  509  ;  see  Woolrych,  p.  304 ; 
Samilton  v.  Stow,  SB.  &  A.  649 ; 
see  Woolryoh,  p.  305 ;  Gunning, 
p.  121. 

'  11  C.  &F.  590;  8Soott,N.  E. 
641. 

M  B.  &  Ad.  43. 

^  11  East,  675  ;  12  East,  439  ;  2 
Taunt,  97. 
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"  restriction  of  the  duty  imposed.  The  Article  in  question 
"  restricts  the  duty  on  exported  coal  to  a  halfpenny, 
"  being  5^d.  less  than  the  second  Article  allows,  making  it 
"  one-eighth  part  only  of  the  tax  :  therefore  we  are, 
"  according  to  the  books  cited,  to  lean  in  favour  of  the 
"  construction,  where  it  is  doubtful,  which,  by  extending 
"  the  limits  of  the  port,  enlarges  the  bounds  of  the  exemp- 
"  tion  from  the  special  taxation."  ^ 

We  will  now  note  a  few  of  the  decisions  on  Acts  relating 
to  lighthouses  and  harbours  and  docks. 

It  is  well  known  that  the  beaconage  and  lighthouse  Lighthouses, 
duties  demanded  by  the  corporation  of  the  Trinity  House 
are  authorized  by  Parliament  by  reason  of  their  evident 
utnity,^  but  there  must  be  some  benefit  accruing  to  the 
vessels  chargeable  for  the  dues  so  demanded.^ 

Hence,  it  has  been  held  that  British  ships  in  passing  by 
the  Eddystone  and  other  lighthouses  in  the  Channel,  not 
touching  at  any  place  in  Great  Britain  or  Ireland,  are  not 
liable  to  pay  the  lighthouse  duties  to  the  Trinity  House,* 
and  where  a  harbour  Act^  gave  the  trustees  a  duty  of  six- 
pence per  ton  on  every  British  or  foreign  ship  sailing  from, 
to,  or  by  Eamsgate,  or  coming  into  the  harbour  there; 
the  Court  were  of  opinion  that  such  duty  was  not  payable 
by  a  vessel  passing  on  the  north-east  side  of  the  Groodwin 
Sands,  and  not  through  the  Downs ;  ^  nor  by  a  foreign  ship 
sailing  from  a  place  in  Norway  for  Falmouth,  and  which, 
in  the  course  of  her  voyage,  sailed  four  leagues  south-east 
of  the  Groodwin  Sands,  and  did  not  put  into  the  Downs, 
nor  sail  within  sight  of  Eamsgate.' 

1  Of.  as  to  this  principle,  Tindal,  "  Trinity  Souse  v.  Sorsiie,  3  T. 

C.  J.,   in  Barrett  v.   Stockton  and  E.  763,  note  (a). 

Darlington  Railway  (2  Scott,  N.  R.  ^  lb.;  Matson  v.  Scobell,  4  Burr. 

337;  2  M.   &  Gr.   134),  where,   in  2258;    FooU  or  Pole  v.  Johnson,   2 

addition  to    Gildart  y.    Gladstone,  Sic  W.  Bl.  764. 

SuU  Dock  Co.  T.  Broione  (2  B.   &  '  Trinity  Souse  t.  Sorshie,   3  T. 

Ad.  68),  Leeds  and  Ziverpool  Canal  B.  768:  see  Woolrych,  p.  304. 

V.  Sustler  (1  B.  &  C.  424  ;  2  D.  &  *  22  Geo.  II.  u.  40. 

R.   556),  and  Britain  v.   Cromford  "  Matson  v.  Seobell,  4  Burr.  2258. 

Canal  Co.  (3  B.  &  Aid.   140),  were  '  Boole  or  Bole  v.  Johnson,  2  Sic 

cited  in  support  of  it.     See,  too,  W.  Bl.  764. 
.  Casher  v.  Solmes,  2  B.  &  Ad.  592. 
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Exemptions 
of  the  Crown 
and  its  ser- 
vants. 


It  has  been  noted  above  that  the  Crown  is,  unless  ex- 
pressly charged,  exempt  from  payment  of  tolls.  Thus, 
the  exception  of  her  Majesty's  ships  of  war  in  an  Act  em- 
powering the  promoters  of  a  lighthouse  to  take  tolls  was 
held  not  to  warrant  the  inference  that  other  ships  belong- 
ing to  the  Crown  were  chargeable.  The  exception  might 
be  ex  majori  cauteJa} 

Where  the  owner  of  a  ship  chartered  it  to  the  commis- 
sioners of  transport  service  on  behalf  of  the  Crown,  it 
was  considered  that  a  temporary  ownership  in  the  vessel 
thereby  passed  to  the  Crown,  and  that  he  consequently, 
during  the  voyages  made  in  the  course  of  such  employ- 
ment, was  not  considered  as  owner  vidthin  the  charters 
granted  to  the  Trinity  House  which  imposed  lighthouse 
duties  and  duties  for  buoyage  and  beaconage  on  the  owners 
or  masters  of  ships.^  Similarly  a  vessel  hired  by  the  Post- 
master-General to  carry  the  mails  and  government  de- 
spatches to  and  from  Dover  to  Calais,  &c.,  the  master  of 
which  was  permitted  to  carry  passengers  and  their  luggage, 
and  bullion  upon  freight,  was  held  to  be  a  vessel  within 
the  exception  of  an  Act  imposing  a  tonnage  duty  on  vessels 
coming  into  the  harbour  of  Dover,  but  which  contained 
an  exception  in  favour  of  all  vessels  employed  on  her 
Majesty's  service.'  Abbott,  C.  J.,  said,i  "The  statute 
"  contains  two  exemptions, — 1st,  aU  vessels  belonging  to 
"  his  Majesty ;  and,  2nd,  all  vessels  employed  in  his  ser- 
"  vice;  the  case  of  Rex  v.  Jones*  is  a  good  authority  to 
"  show  that  the  vessel  in  this  case  belonged  to  the  captain 
"  and  not  to  the  king ;  but  it  does  not  apply  to  the  latter 
"  branch  of  exemption.  It  is  impossible  to  say  that  this 
"  vessel  was  not  employed  in  his  Majesty's  service  when  it 
"  came  into  Dover.    The  captain  is  appointed  by  thePost- 

1  Smithett  v.  Bhjtlie,  1  B.  & 
Adol.  509. 

^  Master  of  the  Trinitij  House  v. 
Clark,  4  M.  &  S.  288 ;  of.  Vallego 
V.  JVIieeler,  Cowp.  143 ;  B.  v.  Jones, 
8  East,  451  ;  Triiiiti/  Jloitse  t. 
Staples,  2  Chit.  689. 


^  Samilton  v.  Slow,  5  B.  &  A. 
649  ;  see,  too,  Woolryoh,  p.  305  ; 
Gunning,  p.  121. 

*  8  East,  451,— cited  for  the  de- 
fendant, the  harbour  master  of 
Dover. 
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"  master-Greneral.  The  appointment  of  the  captain  states 
"  the  vessel  to  be  employed  in  his  Majesty's  service,  and 
"  he  is  directed  to  obey  such  orders  as  he  shall  from  time 
"  to  time  receive  from  the  agents  of  the  government. 
"  This  latter  stipulation  is  quite  inconsistent  with  the  right 
"  of  employment  being  in  the  captain.  Whatever  is  taken 
"  on  board  the  vessel  besides  the  mails  and  despatches  is 
"  by  the  express  permission  of  government.  I  am  clearly 
"  of  opinion  that  this  vessel  was  at  the  time  of  committing 
"  the  trespass  in  the  service  of  his  Majesty." 

All  the  cases  regarding  the  rights  and  duties  of  harbour 
trustees  will  be  found  to  depend,  like  the  above,  on  the 
construction  of  particular  Acts. 

Where  an  Act  for  keeping  in  repair  a  harbour  imposed  Piers  and 
certain  duties  on  goods  exported  and  imported,  and  under 
the  head  "  metals,"  certain  specified  duties  were  imposed 
on  copper,  brass,  pewter,  and  tin,  and  on  all  other  metals 
not  enumerated  in  the  schedule  of  the  Act,  for  every  10/. 
value  lOfi?.;  it  was  held,  that  the  latter  words  did  not 
include  gold  and  silver ;  and,  therefore,  that  the  commis- 
sioners were  not  entitled  to  demand  for  specie  or  bullion 
lOd.  for  every  10/.  value.^ 

In  the  case  of  Jones  v.  Phillips  and  others,^  certain  harbour 
commissioners  under  a  local  Act  of  Parliament^  were 
authorized  to  charge  a  sum  not  "  exceeding  Id.  for  every 
"  ton  or  less  quantity  than  a  ton,  and  for  every  package 
"  and  parcel  of  goods,  wares,  merchandize,  &c.  exported  or 
"  imported  over  the  bars  of  certain  rivers;"  and  the  ques- 
tion for  the  opinion  of  the  Court  was  whether  the  commis- 
sioners could  legally  claim  Id.  jwr  box,  harbour  dues  on 
certain  exported  boxes  of  tin  plates,  which  formed  part  of 
and  composed  one  entire  shipment  in  one  vessel,  to  the  same 
consignee,  at  a  uniform  rate  of  freight  on  the  quantity  of 
tons  weight ;  or  whether  the  sum  was  to  be  charged  for 
at  the  rate  of  Id.  per  ton : — Held,  that  they  were  entitled 

1  Casher  v.  JSolmes,  2  B.  &  Ad.  M  Exoh.  85;  21  L.  J.,  Exoh.  7. 

592,  ^  55  Geo.  III.  c.  clxxxiii. 
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to  charge  the  former  rate,  and  were  not  hound  to  charge 
Id.  per  ton  weight. 

The  words  "  shipped  for  exportation  "  are  not  necessarily 
restricted  to  an  exportation  to  foreign  countries,  but  may 
mean  exportation  in  its  widest  sense ;  that  is,  a  carrying 
out  of  a  port.^ 

A  Railway  Act  empowered  the  proprietors  to  levy  on  all 
coals  carried  along  any  part  of  their  line,  such  sum  as  they 
should  direct,  "not  exceeding  the  sum  of  4:d.  per  ton  per 
mile."  It  then  went  on  thus:  "And  for  all  coal  which 
"  shall  he  shipped  on  board  of  any  vessel,  &c.  in  the  port 
"  of  Stockton-upon-Tees  aforesaid,  for  the  purpose  of 
"  exportation,  such  sum  as  the  said  proprietors  shall 
"  appoint,  not  exceeding  the  sum  of  ^d.  per  ton  per  mile." 
Held,  that  with  respect  to  coals  shipped  for  exportation, 
this  was  not  a  cumulative  but  a  substituted  toll. 

Held,  also,  that  the  words  "  the  port  of  Stockton-upon- 
"  Tees  aforesaid"  meant  the  whole  port  of  that  name,  and 
was  not  restricted  to  the  port  of  the  tovni  of  Stockton-upon- 
Tees  ;  and  that  there  was  not  such  an  ambiguity  in  the 
enacting  part  of  the  Act  as  to  compel  a  reference  to  the 
preamble  of  it ;  and  that  the  word  "  aforesaid  "  did  not 
limit  the  expression  to  the  port  of  the  town  as  described 
in  that  preamble. 

Another  Act,  passed  on  the  same  subject,  after  reciting 
the  former  Act,  and  also  reciting  that  the  proprietors 
had  been  at  great  expense  in  forming  inclined  planes  on 
the  line  of  railway,  authorized  them  to  demand  "  for  all 
"  articles,  &c.  for  which  a  tonnage  is  hereinbefore  directed 
"  to  be  paid,  which  shall  pass  any  inclined  plane  upon  the 
"  said  railway,  such   sum   as   the   said  proprietors  shall 

1  Stockton   ami  Darliiiffton  lia'il-  685),     per    Lord    Ellenborouo-li  ■ 

«-ffj/  Y.  Harrett,  11    C.    &  P.   590;  Kingston- on- SuU    Dock      Co."  y. 

8  Scott,  N.  E,.  eil ;  and  of.  on  this  Broicne  (2  B.  &  Ad.  58),  per  Lord 

point  the  remarks  of  Tindal,  C.J.,  Tenterden  ;    Bayley,    J.,'  in  Zeeds 

hi  Barrett  \ .  Stockton  and  Dariing-  and  Liverpool  Canal    v    Subtler    fl 

ton  Eaihcatj  (2  Scott,  N.  E.  337 ;  2  B.  &  C.  424  ;  2  D.  &  E.  556) ;  and 

M.  &  G.  134),  who  there  comments  Holroyd,  J.,  in  Britain  v.    Crom- 

on   Gildart  v.   Gladstone    (1    East,  ford  Canal  (3  B.  &  Aid.  140). 
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"  appoint,  not  exceeding  the  sum  of  Is.  per  ton :" — Held, 
that  this  was  a  oumnlatiYe  charge. 

It  was  recited  by  stat.  48  Oeo.  III.  c.  civ,  that  the  har- 
hour  of  Benvick-upon- Tweed  ^  had  gone  to  decay  for  want 
of  funds,  and  that  it  was  expedient  that  the  duties  on 
goods  should  be  fixed,  and  vested  in  commissioners,  to 
be  by  them  applied  for  the  purposes  of  the  Act,  and 
commissioners  were  appointed  for  carrying  the  Act  into 
execution,  and  empowered  to  rebuild  the  pier  of  the 
harbour,  to  deepen  the  harbour,  to  remove  obstacles,  to 
set  up  within  the  harbour  jetties,  posts,  &o.  for  carrying 
on  the  navigation,  and  rendering  the  harbour  more  com- 
modious, and  for  other  works  and  conveniences,  as  they 
should  think  fit ;  and  to  make  and  repair  quays,  wharfs, 
and  docks,  for  the  better  accommodation  of  shipping. 
Duties,  to  be  paid  to  the  commissioners,  were  imposed,  ac- 
cording to  a  schedule,  on  goods  "  imported  into  or  exported 
"  from  the  said  harbour."  It  was  enacted  that  the  said 
harbour  should  be  deemed  to  extend  down  the  Tweed  and 
its  shores,  from  the  bridge  over  the  Tweed  to  the  sea. 

A  vessel  brought  goods  from  the  sea  into  the  harbour, 
made  some  use  of  the  posts  erected  therein  by  the  com- 
missioners, and  passed,  without  otherwise  using  the  har- 
bour, under  the  bridge,  up  the  river,  and  landed  the  goods 
at  a  point  above  the  bridge  within  the  flow  of  the  tide, 
where  there  was  no  harbour: — Held  (on  a  special  case, 
which  empowered  the  Court  to  draw  inferences  of  fact), 
that  the  goods  were  not  imported  into  the  harbour,  and 
therefore  not  liable  to  duty,  although  the  schedule  of 
duties  spoke  of  "goods  imported  and  shifted  to  another 
"  vessel  for  exportation  and  not  landed."^ 

In  Bihhle  Navigation  Company  v.  Hargreaves,^  which 
was  an  action  brought  to  recover  from  the  defendant  the 
amount  of  certain  tolls  imposed  by  the  71st  sect,  of  the 

1  Wilson  T.  Holertson,  i  El.  &B1.       bell,  C.  J.,  p.  931. 

923 ;  1  Jur.,  N.  S.  755.  J  17  C.  B.  385 ;  26  L.  J.,  C.  P. 

2  See  remarks  of  Lord  Camp-       97. 
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Eibble  Navigation  Act,i  in  respect  of  goods  "  carried  or 
"  conveyed  in  or  upon  the  river  llibble,"  for  every  time  of 
passing  "the  Eibble  Sea  Line"  and  "the  Eibble  Inner 
Line"  respectively.  The  point  raised  was  the  meaning  of 
the  terms  "  owner,"  "  shipper "  as  governed  by  sects.  3, 
42  and  45  of  The  Harbours,  Bocks  and  Piers  Clauses  Act, 
1847  (10  8f  11  Vict.  c.  27),  which  is  incorporated  with  the 
special  Act,  and  it  was  held,  that  one  who  delivers  goods 
on  board  a  vessel  provided  by  the  purchaser  is  not  the 
"owner"  or  the  "shipper"  within  the  statutes,  so  as  to  be 
liable  to  an  action  for  the  tolls  imposed  by  the  71st  sect, 
of  the  special  Act. 

Where^  the  defendants  were  empowered  by  a  local  Act 
to  levy  tolls  on  all  goods  landed  within  their  harbour,  and 
in  pursuance  of  a  practice  which  had  continued  for  many 
years,  stones  brought  along  the  coast  into  the  harboiir 
were  shot  from  the  plaintiff's  boat  on  to  the  shore,  below 
high  water  mark,  and  remained  on  the  spot  where  they 
were  deposited  till  they  were  shipped  for  exportation  from 
the  harbour : — It  was  held  that  the  stones  were  not  landed 
within  the  meaning  of  the  Act. 
Dock  dues  Mr.  Gunning,  in  his  work  on  Tolls^  points  out  that  the 

entSe^ot  ^^^  to  dook  dues  depends  in  every  case  upon  the  par- 
Act  of  ParHa-  ticular  Act  of  Parliament  under  which  the  docks  are 
the  dock.  °  erected,  and  is  quite  distinct  from  the  question  of  ports 
and  port  dues,  and  that  the  property  in  a  port  and  that  in 
the  docks  situated  within  the  town  which  is  the  head  of 
the  port,  is  frequently  in  different  persons,  and  he  cites 
Liverpool  and  London  as  instances. 

The  powers  and  rights  of  owners  of  docks  are  usually 
expressed  in  the  Act  of  Parliament  under  which  they  are 
erected,  and  when  that  is  the  case  they  cannot  be  ex- 
ceeded.^ Where  the  Act  is  silent  on  this  point  the  public 
have  a  right  to  enjoy  the  privilege  of  using  the  docks 

'   16  &  17  Vict.  c.  clxx.  260 ;  see  remarks  of  Bramwell   B. 

'^  Haney  Y.  Mayor  and  Corpora-       as  to  the  term.  "  landed."  '      ' 

(ion  of  Lyme  Segis,  L.  B.,  4  Exch.  ^  Page  129. 
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upon  "reasonable  terms,"  and  the  owner  cannot  impose 
what  tolls  or  duties  he  pleases  on  them.^ 

The  question  as  to  the  reasonableness  of  a  particular  The  reason- 
toll  is  for  the  Court  and  not  for  the  jury  to  decide.^     The  touTs 'totte 
jury  are  to  give  their  verdict  according  to  the  invariable  ^°"F*  ^^^  "°* 
and  reasonable  custom,  the  judge  alone  can  decide  whether  decide!^''' 
such  tolls  are  reasonable  or  not.^ 

The  term  "  port "  is  used  in  its  popular  sense  when  the  Meaning  of 
limits  of  a  place  liable  to  the  burden  of  dock  duties  re-  *^™  "^'°''^-" 
quires  a  legal  construction.*  Thus  Groole,  which  is  without 
the  port  of  Hull,  was  held  not  liable  to  such  duties,  although 
Groole  and  Hull  might  be  considered  as  a  district  for  the 
purposes  of  revenue.  But  a  vessel  proceeding  with  a 
cargo  taken  in  at  Groole  to  Hull  is  liable  for  tonnage.^ 

Dock  duties,  when   assigned  by  virtue  of   an  Act  of  Assignment 
Parliament,  are  not  mere  chattels  but  charges  upon  the  °     °°'^'^"^^- 
docks ;    and  it  was   accordingly  held  that  an  auctioneer 
could  not  be  caUed  upon  to  pay  the  duty  upon  them  when 
viewed  in  any  other  light  than  as  interests  in  land.'' 

It  woidd  be  out  of  place  here  to  enumerate  all  the 
various  decisions  on  special  Acts  relating  to  docks.  We 
shall,  therefore,  merely  select  from  the  cases  on  the  West 
India  Dock  Acts  and  the  Liverpool  Dock  Acts  such  as 
seem  to  embody  important  principles. 

The  case  of  Allnutt  v.  Inglis  has  already  been  alluded  London 
to '  as  turning  on  points  relating  to  wharfage  payable  to  Decisions  as 
the    London    Dock    Company ;    Harden    v.    Smith    and  *<'  'iie^- 
Shrceder  v.  Smith  were  important  cases  with  regard  to  the 
West  India  Dock  Acts.* 

'  Allnutt  T.  Inglis,  12  East,  527.  *  Kingston-upon-JSull  Dock  Co.  v. 

-  2   Inst.    222 ;    Vinkensterne  v.  Browne,    2    B.    &   Add.    43 ;    see 

Mden,  1  Lord  Eaym.  384;   1  Salk.  "Woolryoh,  p.    318;  and  G-imning, 

248;  5  Mod.  366;  Garth.  357;  Cor-  p.  112,  note  2. 

poration  of  Stamford  t.  Faulet,  1  C.  ^  Bull    Dock    Co.    v.    Priestley, 

&  J.  67 ;  S.  G.  in  error,  1  C.  &  J.  -S".  C,  1  Nev.  &  M.  85;  see  Wool- 

400.  rych,  note  (<;),  p.  318. 

^  Lowden  v.  i?"i«ro«s,  Holt,  N.  P.  ^  HexY.  Winstanley,  8  Price,  180. 

0.  647  ;  '2  B.   Moo.    102  ;    2  Inst.  '  2  East,  527;  see  ante,  p.  566. 

222  ;    Wright  v.  Brewster,  K.   B.,  ^  8  East,  16. 
Novemher,  1832. 

C.  P    P 
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These  were  actions  for  money  had  and  received,  money 
paid,  &c.,  which  were  brought  against  the  defendant  as 
treasurer  of  the  West  India  Dock  Company^  to  recover 
back  certain  sums  which  had  been  paid  by  the  plaintiff 
(who  had  purchased  certain  hogsheads  of  sugar  before  then 
imported  from  the  West  Indies  into  the  port  of  London, 
which  had  oontiaued  all  the  time  in  the  company's  ware- 
houses, and  for  which  all  the  importation  rates  and  duties 
had  been  satisfied),  to  the  officers  of  the  company  for 
wharfage,  and  for  shipping  into  lighters,  sent  into  the 
docks  by  the  plaintiffs  for  that  purpose,  the  same  hogs- 
heads of  sugar,  part  for  home  consumption,  part  for  ex- 
portation. The  company,  on  the  one  hand,  contended, 
that  they  were  only  bound,  in  consideration  of  the  rates 
and  duties  received  upon  importation  of  the  goods,  to 
deliver  the  same  free  of  further  charge  from  their  ware- 
houses by  inland  carriage  ;  the  plaintiffs,  on  the  other  hand, 
maintained,  that  they  had  a  right,  for  the  same  compensa- 
tion, to  receive  the  goods  from  the  warehouses  across  the 
quays,  and  by  means  of  the  cranes  thereon  into  their 
lighters  and  so  remove  them  by  water  carriage,  as  well  as 
to  receive  and  remove  them  immediately  from  the  com- 
pany's warehouses  by  land  carriage. 

The  West  India  Dock  Company  is  incorporated  by  Act 
of  Parliament,  and  sect.  137  of  39  Geo.  3,  c.  69,  gives  the 
company  certain  rates  and  duties  for  all  goods  imported 
from  the  West  Indies  which  shall  be  landed,  &c.  from  on 
board  any  ship  entering  into  and  using  the  dock ;  which 
rates  are  directed  to  be  "  accepted  for  the  use  of  the  docks 
"  and  the  quays,  wharfs  and  cranes  and  other  machines 
"  belonging  thereto,  and  the  land  waiter's  fees  on  account 
"  of  such  goods,  after  being  unshipped,  and  all  charges 
"  and  expenses  of  wharfage,  landing,  housing,  and  weigh- 
"  ing  such  goods,  and  of  such  cooperage  as  the  same  may 

>  Of.  Blackett  v.  Smith,  11  Bast,       and    porterage   against   the   same 
633;    and   see  Wooli-ych,  p.   317,       party, 
irliich  was  an  action  for  wharfage 
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"  want  after  being  unshipped,  and  all  rent  for  warehouse 
"  room  for  twelve  weeks,  and  all  charges  of  delivering  the 
"  same  from  the  saidivarehouses."  The  Court  held  that  the 
latter  words  include  a  delivery  of  the  goods  into  lighters 
in  the  dock,  as  well  as  any  immediate  delivery  from  the 
warehouses  into  land  carriages  placed  under  the  cranes  of 
the  warehouses,  although  for  the  purposes  of  such  delivery 
into  lighters  it  be  necessary  to  put  the  goods  upon  trucks  in 
order  to  carry  them  across  the  quay,  and  afterwards  crane 
them  into  the  lighters.  But  it  seems  that  if  the  owner 
require  any  work  to  be  done  upon  the  goods  ultra  the  mere 
transitus  of  them  from  the  warehouse  to  the  lighters,  the 
company  are  entitled  to  an  extra  compensation,  to  be  set- 
tled by  convention  between  the  parties,  as  in  other  cases 
out  of  the  Act. 

Blackett  v.  Smith^  was  a  decision  on  another  part  of  the 
same  section  of  this  statute,^  in  which  it  was  held,  that  the 
owner  of  a  homeward-bound  ship  entering  the  West  India 
Docks  in  so  leaky  a  condition  as  to  require  immediate  un- 
loading and  assistance,  without  waiting  her  turn  to  be 
unquayed  and  unloaded  in  rotation  in  the  manner  required 
by  39  Geo.  III.  c.  69,  is  bound  to  bear  the  extra  expenses 
of  labourers  for  pumping  the  ship  after  the  crew  are  dis- 
charged, and  for  delivering  the  cargo  into  lighters  in  the 
outward  dock  or  basin;  also  for  coopering  previous  to 
such  deKvery  into  lighters;  the  company  having  after- 
wards unladen  the  cargo  out  of  such  lighters  upon  the 
quays,  in  the  import  dock  and  performed  the  requisite 
coopering,  &c.  upon  such  unloading,  in  the  same  manner 
as  they  would  have  done  if  the  cargo  had  been  delivered 
out  of  the  ship  itself  in  its  proper  time  and  place. 
Lord  EUenborough,  C.  J.,  in  delivering  judgment,  re- 
marked, "  The  law  requires  ships  of  this  description  to  go 
"  into  the  docks ;  and  if  they  be  in  such  a  state  when  they 
"  arrive  there  that  they  cannot  wait  for  their  proper  turn 

1  12  East,  518 ;    see  Gimning,  ^  39  Geo.  III.  o.  69. 

p.  133. 

P   P  2 
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"  to  unload,  they  must  discharge  their  cargo  at  once,  and 
"  if  any  inconvenience  or  loss  ensue  to  the  owners  from  not 
"  being  able  to  do  this  in  the  manner  prescribed  by  the 
"  Acts,  it  must  be  attributed  partly  to  regulations  of  the 
"  Acts  and  partly  to  the  leaky  condition  of  the  ship  itself. 
"It  is  a  grievance,  however,  which  the  Acts  throw  upon 
"  the  owners,  and  not  upon  the  company.  This  is  one  of 
"  the  fairest  cases  of  defence  for  the  company  which  has 
"  come  before  us  upon  the  construction  of  these  Acts.  The 
"  rate  of  6s.  8d.  per  ton  for  ships  required  to  be  paid  by  the 
"  owners  to  the  company  for  the  charges  and  expenses  of 
"  navigating,  unmooring,  removing,  and  management  of 
"  such  ships  in  the  docks,  and  for  the  unloading  their 
"  cargoes,  &c.  must  be  intended  of  the  ordinary  charges 
"  and  expenses  of  navigating,  &c.  for  such  ships  as  are  in 
"  a  reasonably  navigable,  moorable,  unmoorable,  remove- 
"  able,  and  manageable  condition,  and  capable  of  comply- 
"  ing  with  the  requisitions  of  the  Acts ;  and  it  could 
"  never  have  been  intended  by  the  legislature  that  the 
"  company  should  be  obliged,  in  consideration  of  that 
"  rate,  to  take  upon  themselves  all  the  extra  expenses 
"  which  ships,  in  the  state  of  infirmity  in  which  this  ship 
"  presented  itself  to  them,  might  require  to  enable  her  to 
"  discharge  her  cargo." 
Liverpool  The  case  of  Gildart  v.  Gladstone,^  which  turned  on  the 

Decisions  as     Construction  of  certain  statutes  incorporating  and  regu- 
to  dues.  lating  the  Liverpool  Docks,  is  one  of  importance,  in  which 

the  question  as  to  what  constitutes  the  same  voyage  out 
and  home  was  discussed. 

By  the  Liverpool  Dock  Acts  of  8  Anne  and  2  Geo. 
III.,  certain  tonnage  duties  are  payable  to  the  dock 
company  on  all  vessels  sailing  ivith  cargoes  outwards  or 
■inwards,  so  as  no  ship  shaU  be  liable  to  pay  more  than 
once /or  the  same  voyage  out  and  home,  if  there  be  either  an 

1  In  error,  11  East,  675;  see  Brougham's  remarks  in  Stockton 
too,  Gunning,  p.  135  ;  12  East,  and  Darlington  Eailway  v.  Barrett, 
439;  2  Taunt.  97;  and  of.  Lord      11  C.  &  P.  590. 
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outward  or  an  inward  cargo  on  sucli  voyage ;  but  without 
making  any  advance  if  there  should  be  both.  Thus,  a 
Liverpool  ship  carrying  a  cargo  out  to  the  West  Indies, 
and  bringing  another  home  to  Liverpool,  is  only  liable. to 
pay  one  duty,  viz. — the  duty  outwards ;  and  a  foreign  ship 
bringing  a  cargo  to  Liverpool,  and  carrying  another  out, 
is  only  liable  to  pay  the  duty  inwards.  But  where  a  ship 
was  built  in  another  port,  for  an  owner  residing  at 
Liverpool,  -where  she  was  registered,  and  sailed  to  the 
West  Indies  without  first  coming  to  Liverpool,  but  brought 
her  return  cargo  there  as  to  her  home ;  this  was  held  to 
be  one  entire  and  distinct  voyage  within  the  meaning 
of  the  Acts,  for  which  the  duty  inicards  was  payable, 
and  did  not  privilege  the  ship  from  payment  of  the 
duties  again,  when  next  she  sailed  with  another  cargo 
upon  her  outward  voyage  to  the  West  Indies,  though,  in 
fact,  she  only  used  the  dock  iawards  on  her  first  voyage  ; 
for  the  privilege  of  using  the  docks  with  an  outward  and 
inward  cargo  upon  one  payment  of  duty  is  confined  to  the 
same  voyage  out  and  home. 

The  same  point  was  raised  in  another  action  in  which 
the  same  parties  were  concerned,^  where  it  was  held  that 
a  voyage  out  from  Liverpool  with  a  cargo  to  Halifax  in 
North  America,  where  the  ship  delivered  it,  and  took  in 
another  cargo  there  for  Demerara  in  South  America,  and 
after  delivering  that  returned  to  Liverpool  with  a  cargo 
from  Demerara,  icas  all  the  same  voyage  out  and  home 
within  the  meaning  of  the  Liverpool  Dock  Acts  (8  Anne 
and  2  Geo.  III.),  and  chargeable  only  with  one  tonnage 
rate  for  the  use  of  the  docks.^ 

Where,  however,  an  Act  provided  that  vessels  trading 
inwards  to  the  port  of  Liverpool  should  pay  dock  rates 

'   Oildart  v.   Gladstone    §    Glad-  another,  5  M.  &  S.  328  ;  see  G-un- 

stone,  2  Taunt.  97 ;  <S.  C.  in  error,  ning,   p.  137  ;    and  Kingston-i(pon- 

12  East,  439.  Mull  ioele    Co.    v.    Huntingdon,    2 

^  lb.;  of.  on  this  point,  Trustees  Chit.  Eep.  597;  see  Woolrych,  p. 

of  Livei'pool  Docks  v.  Gladstone  and  315. 
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Southampton 
Jhc/c  Co.  V. 
Sill. 


Tj/ne  Keelmen 
V.  Davison. 


according  to  a  fixed  scale  proportioned  to  the  distance  of 
the  port  from  which  they  were  trading,  and  that  vessels 
arriving  in  ballast,  but  trading  outwards,  should  pay  in 
proportion  to  the  distance  of  the  port  to  which  they  were 
trading;  it  was  held  that  a  vessel  that  had  discharged 
her  cargo  at  a  port  in  England,  and  taken  on  board  bal- 
last prior  to  sailing  to  Liverpool  for  the  purpose  of  loading 
a  cargo  for  the  West  Indies,  and  which  took  on  board  a 
bale  of  cotton  and  a  few  other  articles,  admittedly  in  order 
that  she  might  pay  dock  rates  as  a  vessel  trading  inwards 
from  the  port  where  she  took  on  board  such  articles,  and 
not  as  a  vessel  arriving  in  ballast,  loas  a  vessel  arriving  in 
ballast  within  the  meaning  of  the  Acts.^ 

The  Southampton  Dock  Company  are  empowered  by 
their  Act,  6  Will.  IV.  c.  xxix,  s.  149,  to  charge  for  the 
landing  of  goods  in  their  docks  the  several  sums  men- 
tioned in  the  schedule  thereto  annexed, -and  for  articles 
not  therein  particularized  such  sums  as  shall  be  equal 
to  the  sums  affixed  on  goods,  &c.  "  of  a  similar  nature, 
"  package,  value,  and  quality"  in  the  schedule.  All  the 
charges  mentioned  in  the  schedule  were  of  small  fixed 
sums — none  being  ad  valorem  except  the  charge  for 
"sculptured  marble:" — Held,  that  the  company  were  not 
entitled  to  make  an  ad  valorem  charge  for  the  landing  of 
goods  not  enumerated,  or  at  all  approaching  in  "  nature, 
"  value,  and  quality"  to  those  enumerated  in  the  schedule.^ 

By  a  local  Act,^  a  toll  or  tax  of  \d.  per  chaldron  is 
imposed  upon  the  owners  or  lessees  of  "  any  collieries  or 
"  coal  mines  near  the  river  Tyne,"  for  every  chaldron  of 
coals  sold  or  delivered  by  them  to  be  exported  from  or 
out  of  the  said  river,  and  which  shall  be  so  exported;  such 
toU,  "  to  be  collected  or  received  at  the  offices  or  places 
"  respectively  where  the  contracts  for  the  sale  or  delivery 


'  De  Garteig  v.  Mersey  Docks  and 
Harbour  Board,  37  L.  T.,  N.  S. 
4U— C.  P.  D. 


Southampton  Dock  Co.  t.  Sill, 
liC.  B.  243;   U  W.  E.  646. 
3  1  Geo.  IV.  c.  liii. 
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"  of  such  coals  are  usually  made,"  in  aid  of  the  Tyne 
Keelmen's  Charitable  Fund,  created  by  28  Geo.  III.  c.  59. 
Since  the  formation  of  railways  and  docks,  the  services  of 
the  keelmen  in  the  shipment  of  coals  on  the  Tyne  have 
become  unnecessary,  the  coals  being  brought  down  to  the 
wharf  or  quay  by  railways  and  shipped  direct : — Held, 
that  coals  shipped  on  the  Tyne  from  collieries  "near"  to 
the  river  were  still  liable  to  the  payment ;  and  that  a  col- 
liery situate  ten  mUes  from  the  Tyne  is  "  near  the  said 
"  river  Tyne"  within  the  meaning  of  the  Act.  Held, 
also,  that  coals  brought  for  shipment  to  the  Tyne  by  a 
public  railway  from  collieries  which,  before  the  formation 
of  railways,  had  always  shipped  their  coals  on  the  river 
"Wear,  to  which  they  had  been  conveyed  by  private 
tramways  from  the  collieries,  were  equally  liable  to  the 
keelmen's  dues.^ 

The  Commercial  Dock  Company  was   created  by  50  -?'•««»«'"  v. 

,         jiosanquet. 

Geo.  III.  c.  207  (local  and  personal  declared  public). 
51  Geo.  III.  c.  66  (local  and  personal  declared  public), 
empowered  them  to  distrain  and  sell  ships  for  non-pay- 
ment of  rates  and  charges  due  for  dockage  of  ships, 
receiving,  warehousing,  and  storing  goods ;  and  if  any 
consignor  or  consignee  of  any  goods  or  merchandize 
neglects  or  refuses  to  pay  rates  or  charges,  the  company 
may  detain  goods,  &c.  untH  paid,  and,  if  removed  before 
payment,  may  distrain  any  goods  of  the  owner,  consignor, 
or  consignee,  and  detain  and  sell  same,  or  may  prosecute 
actions  for  those  duties.  10  8f  11  Vict.  c.  27,  s.  45,  con- 
tains similar  provisions,  which  by  14  8f  15  Vict.  c.  xliii,  are 
extended  to  the  Commercial  Dock  Company.  The  plain- 
tiff having  purchased  from  the  owners  some  timber  stored 
at  the  Commercial  Docks,  and  which  was  entered  in  the 
books  of  the  company  in  the  name  of  a  broker,  the  com- 

'  Society  of  Guardians  of  Keelmen       Keelmen  of  the  Tyne  v.  Elliott,  16 
of  the  Tijne  v.  Davison,  16  C.  B.,       C.  B.,  N.  S.  622. 
N.  S.  612 ;  Society  of  Guardians  of 
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pany  refused  to  transfer  the  timber  into  the  name  of  the 
plaintiff,  on  the  ground  that  the  broker  was  indebted  to 
them  for  rent  and  charges  in  respect  of  other  goods  stand- 
ing in  his  name  in  the  books  of  the  company,  although 
the  plaintiff  tendered  to  them  the  specific  rent  and  charges 
due  in  respect  of  the  goods  purchased  by  him : — Held, 
1st,  That  the  above  statutes  conferred  on  the  company  no 
right  to  do  so ;  2nd,  That  the  company  could  not  rely  on 
any  general  lien  to  that  extent  by  the  common  law,  sup- 
posing that  such  existed,  as  the  statutes  must  be  taken  to 
displace  such  right.^ 

Tolls  on  "  Those  who  seek  to  impose  a  burthen  upon  the  public 

"  should  take  care  that  their  claim  rests  upon  plain  and 

"  unambiguous  language,"  said  Bayley,  J.,  in  Leeds  and 

Liverpool  Canal  \.  Hustler?     This   principle,  which  has 

been  confirmed  by  several  important   decisions,^  applies 

Eight  to  de-     Very  fully  to  canal  tolls ;  for  where  a  canal  is  made  by 

from  the'lit    ^°t  o^  Parliament,  the  right  to  take  tolls  is  derived  en- 

of  Parliament  tirely  from  the  Act,  and  is  to  be  considered  as  a  bargain 

"■  between  the  owner  and  the  public;  and  where  there  is 

any  ambiguity,  it  must  be  construed  against  the  canal 

proprietors,  who  can  claim  nothing  which  is  not   given 

them  by  the  Act.* 

No  obliga-  There  appears  to  be  no  obligation  on  a  company,  how- 

panies  to         ever,  to  impose  an  equal  toll  on  all  persons,  provided  they 

impose  equal    ]jggp  -^ithin  the  amount  appointed  by  their  Acts,^  though 

on  groimds  of  public  policy  such   an   equality  may  be 

desirable   for  the  public,  who  have  an  interest  that  the 

'  Dresser  v.  Bosanquet,  4  B.  &  S.  Stockton  and  Darlington  Railway  v. 

460;  34  L.  J.,  Q.  B.  374.  Barrett,  11  C.   &  F.  590;  8  Scott, 

2  1  B.  &  C.  424;  2  D.  &  E.  556.  N.  E.  041. 

^  Britain  v.  Cromford  Canal,  3  B.  *  Stourbridge    Canal  t.  TF/ieelei/, 

&   Aid.    140:    mai    Dock    Co.   v.  2  B.  &  A.  793;  see,  too,  Woolrycli, 

Browne,  2  B.  &  Ad.  58  ;   Gildart  v.  p.  312. 

Gladstone,  1   East,   685;  Barretts.  ^  Coc]shv.Tn,CJ .,  in  Htmgerford 

Stockton  and  Darlington  Bailwag,  2  Market  Co.  v.   Citg  Steamboat  Co., 

Scott,  N".  E.  337  ;   2  M.  &  G.  134  ;  7  Jm-.,  N.  S.  67  ;  see  ante,  p.  544. 
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canal  sliould  be  kept  up,  and  the  tolls  consequently  to  be 
kept  as  equal  as  possible.' 

At  common  law  tolls  only  become  due  at  the  end  of  a 
voyage,  since  the  contract  is  not  completed  till  the  port  of 
delivery  is  reached,  and  though  this  may  be  altered  by 
legislative  enactments  so  as  to  make  tolls  payable  at  inter- 
mediate distances,  they  must  be  demanded  according  to 
the  rules  of  law  respecting  the  carriage  of  goods  from  one 
place  to  another.^  It  is  in  accordance  with  these  facts  that, 
as  a  general  rule,  the  priaciple  seems  to  be  that  Acts  im- 
posing a  toll  should  be  construed  as  strictly  as  possible,^ 
since,  as  has  been  said  by  a  learned  judge,  "  though  such 
"  construction  may  be  perhaps  inconvenient,  the  Court 
cannot  make  a  new  toll."* 

"  No  general  rules  or  principles,"  says  Gunning,''  "  can  No  general 
"  be  laid  down  applicable  to  canals  in  general ;"  and  this  is  abirtof  ^  ''" 
evident  when  it  is  remembered  that  in  the  case  of  canals, 
as  in  that  of  dock  companies  and  harbours,  each  is  de- 
pendent upon  a  particular  act,  and  therefore  that,  since,  as 
is  pointed  out  by  Woolrych,^  "  the  oases  which  have  arisen 
"  were  decided  upon  the  construction  of  the  several 
"  statutes  relating  to  each  particular  subject,  the  general 
"  principle  is  rather  to  be  gathered  from  the  efEect  which 
"  the  Courts  have  given  to  the  enactments  themselves,  than 
"  from  the  decisions." 

We  shall,  therefore,  consider  such  cases  as  seem  to  be 
most  important. 

In  the  case  of  The  8tourhridge  Canal  v.  Wheely,^  the 
plaintiffs  made  a  canal  on  two  levels,  which  were  con- 
nected by  locks.     On  the  upper  level  there  was  no  lock. 


'  Lees  V.    Manchester  and  Aston  "  Page   102  ;    of.    Woolryoh,    p. 

Canal,  11  East,  645.  306. 

-  Biiller,  J.,   in  Hex  v.   Fage,  4  ^  Woolrych,   p.    306.      A   canal 

T.   E.    549;  cf.    Jiex  v.   Aire  and  Act  is  not  necessarily  a  public  Act ; 

Calder  Navigation,  2  T.  B.  660.  1  Moo.  &M:alk.421;  Brett Y.Beales, 

3  Woolrych,  p.  306.  10  B.  &  C.  508. 

*  lb.;  Bayley,  J.,   in  Britain  v.  '  2  B.  &  A.  793. 
Cromford  Canal,  3  B.  &  A.  140. 
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By  their  Act  all  persons  were  to  be  at  liberty  to  navigate 
the  canal  on  payment  of  certain  rates,  and  the  company 
were  authorized  to  take  certain  tolls  for  certain  goods 
which  might  pass  through  one  or  more  of  the  locks,  while 
owners  of  adjoining  lands  might  use  pleasure  boats  not 
carrying  goods,  so  long  as  they  did  not  pass  through  any 
locks  without  paying  dues  : — Held,  that  the  Act  gave  no 
right  to  demand  tolls  for  boats  navigating  the  level  of  the 
canal  where  there  v/ere  no  locks. 

36  Geo.  III.  c.  67,  empowered  certain  persons  to  make 
the  Tamar  navigable  for  boats,  barges,  and  other  vessels, 
with  proper  cuts  and  deviations  from  the  sides  thereof,  from 
M.  Quay  to  Boat  Pool ;  and  thence  to  make  a  canal,  and  to 
make  and  maintain  a  collateral  cut  or  canal  navigable  for 
boats,  &c.  from  the  said  canal  to  E/.  mill,  and  authorized 
them,  in  consideration  of  expenses,  to  take  from  time  to 
time  tolls  at  so  much  per  ton  per  mile  for  goods,  &c. 
"  carried  upon  the  said  navigation,  canal,  cut,  or  any  of 
"  them."  They  had  expended  considerable  sums  in 
clearing  and  deepening  the  river  for  the  purpose  of  making 
it  navigable  to  a  point  about  one-quarter  mile  of  Boat  Pool, 
but  had  not  made  the  canal  or  collateral  cut : — Held,  that 
they  were  entitled  to  recover  tolls  for  carriage  of  goods 
over  the  part  of  the  river  made  navigable.'- 

Where  a  canal  company  were  authorized  by  their  Acts 
to  make  a  canal,  and  do  other  things  necessary  for  the 
making,  improving,  and  using  it ;  but  were  forbidden  to 
make  more  than  8  per  cent  profit,  and  were  to  lay  their 
accounts  annually  before  justices  : — It  was  held  that  they 
were  authorized  by  their  Act  to  deepen  and  widen  the 
canal  after  it  had  been  completed  (that  being  beneficial  to 
the  public) ;  and  that  the  widening  and  deepening  being 
done  at  the  request  of  those  using  the  canal,  the  charge 
for  so  doing  was  a  charge  attending  the  using  of  the 
canal.^ 

'   Tumar  Kavigation  v.  Wagstaffe,  '  Sex  v.  Glamorganshire,  7  B.  & 

4  B.  &  S.  2S8.  C.  722. 
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In  another  case^  under  the  same  Acts,  it  was  shown 
that  the  company  were  empowered  to  "make  all  such 
"  other  works  as  they  shall  think  necessary  or  proper 
"  for  effecting,  completing,  maintaining,  improving,  and 
"  using  the  said  canal  and  other  works,"  and  that  they 
were  required  to  lay  before  sessions  an  annual  account 
of  the  tolls  collected,  and  of  the  charge  of  supporting  the 
navigation.  The  sessions  were  authorized  under  certain 
circumstances  to  reduce  the  canal  rates.  After  the  com- 
pletion of  the  canal,  and  after  first  account  of  the  capital 
expended  in  the  undertaking  had  been  delivered  upon 
which  the  dividends  were  to  be  calculated,  the  company 
deemed  it  necessary  to  erect  a  reservoir  and  steam  engines. 
When  applying  to  have  an  annual  account  allowed  the 
company  included  the  expenses  of  these  new  works,  but 
certain  freighters  on  the  canal  having  objected  to  the 
items,  the  justices  disallowed  the  sums  in  question,  although 
it  appeared  in  evidence  before  them  that  the  works  had 
been  erected  for  the  support  and  improvement  of  the 
original  line  of  road,  and  for  the  better  supplying  it  with 
water  in  dry  seasons.  This  order  being  brought  before 
the  Court  of  King's  Bench  by  certiorari,  was  quashed,  it 
being  held  that,  though  the  works  were  new  in  specie, 
yet,  being  for  the  maintenance  of  the  old  canal  and  works, 
they  were  justifiably  made.  Had  they  been  oolourably 
executed  for  the  benefit  of  individuals,  the  charges  might 
and  would  have  been  repudiated ;  but  this  was  not  so,  and 
the  sessions  having  proceeded  on  a  wrong  principle,  their 
order  could  not  stand. 

It  has  been  held  that  no  toll  was  imposed  on  empty 
boats  by  the  provision  in  a  canal  Act,  that  no  boats 
navigating  thereon  of  less  burthen  than  twenty  tons, 
or  which  should  not  have  a  loading  of  twenty  tons 
on  board,  should  pass  through  any  of  the  locks  unless 

'  Rex  v.  Glamorganshire,  12  East,  156 ;  see  Woolryoh,  p.  310. 
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on  payment  of  a  tonnage  equal  to  a  boat  of  twenty 
tons} 

A  canal  company  was  empowered  to  take  tolls  on  all 
goods  excepting  manures,  and  it  was  also  provided  that  no 
boat  or  vessel  should  pass  through  any  lock  unless  such 
vessel  should  pay  duty  equal  to  what  would  be  paid  by  a 
vessel  loaded  with  thirty  tons: — Held,  that  this  only 
applied  to  toll-paying  goods,  and  therefore  that  a  vessel 
laden  with  manure  was  entitled  to  navigate  the  canal,  and 
pass  through  the  locks  at  any  time  without  payment  of 
any  toll  whatever.^ 

An  Act  of  Parliament  provided  that  the  Monmouthshire 
Canal  Company  were  not  to  take  any  higher  toll  for  the 
time  being  than  the  Brecknock  Canal.  The  latter  by 
general  resolution  lowered  their  tolls  : — Held,  that  the 
company  could  not  question  collaterally  the  validity  of 
such  resolution,  but  were  bound  by  it.  Abbott,  C  J., 
saying,  "  If,  indeed,  without  any  colour  of  authority,  the 
rates  of  the  Brecknock  Canal  had  been  lowered  the  case 
would  have  been  different.' 

Where  a  canal  Act  imposed  a  toll  on  "  coal,  lime, 
"  timber,  bricks,  stone,  and  all  other  goods,  wares,  or 
"  merchandise  whatsoever,"  gravel  and  materials  for  turn- 
pike roads  were  held  liable  to  toll.* 

Lees  V.  Manchester  and  Asliton  Canal  Co.,^  has  been 
already  referred  to  with  regard  to  the  alteration  of  tolls." 
There  the  defendants,  being  authorized  by  their  Act  to 
take  such  tolls  as  were  fixed  at  a  general  assembly  (at  the 
rate  of  not  more  than  \d.  per  ton  per  mile),  and  also  to 
reduce  rates  at  a  general  assembly,  though  not   without 

^  Leeds   and  Liverpool    Canal  v.  Canal  Co.,   13  M.   &  W.   114;   13 

Mustier,  1  B.  &  0.  424 ;  2  D.  &  E.  L.  J.,  Excli.  203. 

566.     Since  this  decision,  59  Geo.  ^  Monmoutlishire  Canal  v.  Kendal, 

III.  0.    10,  has  imposed  a   simple  4  B.  &  Aid.  453. 

lockage   duty   of   5s.  upon  empty  *   Coulton  v.  Ambler,  3  Rail.  Cas. 

boats;  note  (a),  1  B.  &  C.  424.  724. 

2  Grantham  Canal  Co.  v.  Hall,  14  =  11  East,  645. 

M.  &  W.  880;  of.  Ball  t.  Grantham  «  See  ante,  pp.  480,  543. 
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the  consent  of  the  major  part  of  the  proprietors,  made  a 
contract  with  the  plaintiffs  (but  not  at  a  general  meeting), 
whereby,  in  consideration  of  their  making  a  cut  from  their 
collieries  to  carry  water  to  the  canal,  and  conveying  the 
same  to  the  company,  the  latter  were  to  permit  them  to 
convey  coals  at  a  less  rate. 

It  was  held  that  this  contract  was  illegal  and  void,  since 
it  was  a  speculation  by  which  the  company  might  gain 
more  or  less  than  the  legislature  intended,  and  which  would 
extend  the  company's  power  to  purchase  land  beyond  the 
limits  in  the  Act,  and  enable  them  to  raise  more  capital. 
Also,  that  it  was  void  because  the  tolls  could  only  be 
reduced  at  a  general  meeting. 

Lord  Ellenborough,  who  delivered  judgment,  said,  inter 
alia,  "  The  public  have  an  interest  that  the  canal  should  be 
"  kept  up,  and  whatever  has  a  tendency  to  bring  it  into 
"  hazard  is  an  encroachment  upon  their  right  in  it.  They 
"  have  also  an  interest  that  the  tolls  shall  be  equal  upon 
"  all ;  for  if  any  are  favoured  the  inducement  to  the  com- 
"  pany  to  reduce  the  tolls  generally  below  the  statute  rate 
"  is  diminished.  But  as  it  is  sufficient  in  this  case  to  say 
"  that  this  bargain  is  not  binding  upon  the  company  of 
"  proprietors,  inasmuch  as  it  abridges  their  rights  in  a  way 
"  the  statutes  do  not  warrant,  it  is  unnecessary  to  give  an 
"  opinion  whether  it  so  interferes  with  the  rights  of  the 
"  public  as  to  be  on  that  ground  also  void." 

Cockburn,  C.  J.,  commentLag  on  these  remarks  in 
Eungerford  Market  Co.  v.  City  Steamboat  Co.,^  said,  "  The 
"  observations  of  Lord  EUenborough  go  no  further  than 
"  to  show  that  on  grounds  of  public  policy  it  may  be 
"  desirable  that  such  an  obligation  {i.  e.,  not  to  lower  the 
"  tolls,)  should  attach  to  the  power  of  a  public  company 
"  to  take  toU ;  yet  authority  would  certainly  seem  to  be 
"  required  to  establish  a  proposition  directly  at  variance 

1  17  Jur.,  N.  S.  67;  30  L.  J.,  Q.  B.  25;  3  El.  &  Bl.  365;  3  L.  T., 
K.  S.  732. 
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"  with  the  well-known  axiom,  that  every  one  is  at  liberty 
"  to  renounce  a  right  established  in  his  favour." 

By  sect.  103  of  3  Geo.  IV.  c.  126,  the  proprietors  or 
trustees  of  any  canal,  railway,  or  tramroad,  on  which  any 
materials  for  the  repair  of  turnpike  roads  may  be  con- 
veyed, may  reduce  the  tolls  imposed  by  any  Act  of  Par- 
liament on  the  carriage  of  such  materials,  and  appoint 
lower  tolls,  and  reduced  tolls  may  be  collected  and  re- 
covered in  the  same  manner  as  the  original  toUs.^  Also, 
although  an  Act  should  authorize  the  reduction  of  toUs, 
and  provide  for  the  appropriation  of  any  surplus  of  rates, 
commissioners  may  agaia  raise  the  rates  if  it  should  be- 
come necessary.^ 

The  case  of  The  Medtcay  Navigation  v.  Brooh^  turned 
upon  the  construction  of  a  private  Act  relating  to  the 
navigation  of  the  Medway ;  by  sect.  23  of  which  the  plain- 
tiffs were  empowered  to  take  from  persons  conveying 
goods  upon  the  said  river  between  Maidstone  and  Forest 
Row,  or  any  part  thereof  (which  all  person  or  persons 
should  and  might  lawfully  do),  certain  rates  and  duties 
for  lockage  and  riverage,  which  were  not  to  exceed  a  given 
limit,  and  which,  by  sect.  28,  the  plaintiffs  were  from 
time  to  time  to  publicly  fix  up. 

By  sect.  31,  nothing  ia  the  Act  is  to  be  construed  to 
extend  the  plaintiffs'  authority  to  the  execution  of  any 
works  below  Mr.  Edmond's  wharf  in  Maidstone ;  and 

By  sect.  38,  any  action,  suit,  or  information  for  any- 
thing done  in  pursuance  of  this  Act,  or  in  relation  to  the 
premises,  shall  be  commenced  within  three  months  after 
the  facts  committed. 

Maidstone  extends  along  the  river  upwards,  about  three 
furlongs  from  Mr.  Edmond's  wharf  to  the  College  lock 
constructed  by  the   plaintiffs,   Maidstone  Bridge  being 

1  See  Woolryoh,  p.  312.  u.  28,  ante,  p.  480. 

2  lb.;   Good  v.  Penny,  9  Mees.  &  s  33  l,  X.,  N.  S.  843. 
W.  687.      See   also   8   &   9   Vict. 
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between  the  two.  PiaintifEs,  besides  other  works  on  the 
river,  had  scoured  a  shoal  between  the  said  bridge  and 
Mr.  Edmond's  wharf,  and  on  their  annual  survey  they 
always  disembarked  at  that  wharf. 

In  1874,  the  plaintiffs  having  amended  their  toll  list  so 
as  to  charge  for  the  first  time  tolls  proportioned'  to  a  frac- 
tional part  of  a  mile  traversed,  the  defendant  who  was 
owner  of  oil  miUs  situate  on  the  Medway  less  than  a  mile 
above  the  College  Look,  but  more  than  a  mUe  above 
Mr.  Edmond's  wharf,  refused  to  pay  any  toU  upon  barges 
coming  up  the  river  to  his  mills. 

Held,  that  the  plaintiffs  were  entitled  to  charge  tolls 
proportioned  to  a  fractional  part  of  a  mile  traversed  since  the 
amendment  of  their  list,  without  reference  to  the  three 
months'  limitation  provided  by  sect.  38. 

In  Fiaher  v.  Lee^  it  was  held,  that  blocks  cut  with 
wedges  from  the  quarry,  and,  therefore,  reduced  to  certain 
dimensions  according  to  order,  and  squared  with  a  pickaxe, 
to  be  used  as  railway  sleepers,  each  being  after  such  pre- 
paration worth  ninepence  more  than  unwrought  stone  of 
the  same  weight, — were  liable  to  the  toll  as  stones  only, 
and  not  as  merchandize  under  a  Navigation  Act,^  which 
imposed  a  toll  on  "  every  ton  of  butter  or  other  goods, 
"  wares,  merchandizes,  and  commodities,"  and  a  lower 
toll  on  "  every  ton  of  coals,  cinders,  lime,  and  limestone, 
"  stone,  gravel,  and  manure." 

Tame  v.  Grand  Junction  Canal  Co?  also  turned  on  the 
construction  of  certain  canal  Acts. 

By  33  Geo.  III.  c.  Ixxx,  the  Grand  Junction  Canal 
Company  were  empowered  to  take  tolls  for  the  passage  of 
manure  between  Braunston  and  Brentford.  By  sect.  97, 
persons  occupying  lands  through  which  the  canal  passed 
might  carry  manure  without  payment.     By  34  Geo.  III. 

1  12  A.  &  E.  622 ;  4  P.  &  D.  '11  Exoh.  786;  26  L.  J.,  Exch. 
447.                                                             222. 

2  7  Geo.  in.  0.  96. 
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Beneficial 
interest  in 
tolls  renders 
a  company- 
liable  for 
negligence  in 
■works. 

Distress 
incident  to 
toUs. 


c.  xxip,  for  making  a  cut  to  Buckingham,  the  powers 
and  authorities  mentioned  in  the  former  Act  were  to  be 
exercised  by  the  company  and  by  the  owners  of  land  on 
the  new  cut  as  if  re-enacted,  and  the  like  exemptions  were 
to  be  allowed.  By  35  Geo.  III.  c.  xliii,  reciting  the  first- 
mentioned  Act,  the  company  were  empowered  to  make 
a  cut  to  Paddington ;  and  the  several  powers,  authorities, 
matters,  and  things  in  the  recited  Act  contained,  except 
the  rates,  were  to  be  used  and  exercised  by  the  company,  and 
applied  for  making  the  cut  and  for  ascertaining  tolls,  and 
in  all  respects  as  if  re-enacted,  and  as  if  the  cut  had 
been  part  of  the  works  authorized  to  be  made  by  the  first 
Act. 

By  35  Geo.  III.  c.  Ixxm,  for  making  a  cut  from  Watford 
to  St.  Albans,  reciting  the  before-mentioned  Acts,  the 
powers  granted  thereby  were  to  be  exercised  by  the  com- 
pany and  by  the  owners  of  lands  as  if  re-enacted ;  and  the 
like  exemptions  were  allowed : — Held,  first,  that  on  the 
construction  of  35  Geo.  III.  c.  xliii,  persons  occupying 
land  on  the  Paddington  Cut  could  not  carry  manure  on 
the  canal  free  from  toll;  secondly,  that  the  provisions  of  the 
several  public  local  Acts  with  respect  to  tolls  on  different 
cuts,  part  of  the  same  canal,  might  be  compared  in  order 
to  ascertain  the  meaning  of  a  clause  in  the  Paddington 
Act,  alleged  to  create  exemptions  from  toUs  upon  the 
Paddington  Cut. 

As  has  been  noted  above,  the  possession  of  a  beneficial  in- 
terest in  the  tolls  of  a  canal  renders  a  company  liable  to 
actions  for  nuisance  where  damage  is  caused  by  negligence 
with  regard  to  their  works.^ 

A  right  of  distress  is  incident  to  every  toU.^  Where  a 
canal  company  was  empowered  by  its  Act  to  take  tolls  for 
goods,  and  in  case  of  nonpayment  to  distrain  any  carriage 


1  Pages  25,  79.  Mania/  v.  St. 
mien's  Canal,  2  H.  &  IST.  840; 
Farnaby  v.  Lancaster  Canal  Co.,  11 
Ad.    &   E.    213 ;    Mersey   Bock  v. 


Gibbs,    11    H.   L.   Gas.   C86,   &o.  ; 
ante,  pp.  271,  455,  544. 
^  See  ante,  p.  546. 
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or  goods  in  respect  of  which  such  tolls  ought  to  be  paid ; 
it  was  held,  that  trams  could  not  be  distrained  for  arrears 
of  tolls  due  from  the  owners  for  goods  carried  in  them  if 
they  were  not  carrying  goods  of  such  owners  at  the  time 
of  distress.!  Similarly,  in  Fraser  v.  Swansea  Canal  Co.^ 
it  was  held,  that  where  a  canal  company  were  authorized  to 
impose  rates  of  toll  for  carriage  of  goods ;  and  in  case  of 
nonpayment  to  seize  the  goods  and  the  boats  laden  there- 
with, and  if  such  goods  were  not  redeemed  within  seven 
days  to  sell  the  same ;  this  clause  did  not  empower  them 
to  distrain  goods  when  no  longer  on  the  canal  or  to  sell  the 
boats. 

Mates. 

It  is  proposed  now  to  consider  the  liability  of  the  various  Rates, 
rights  of  water  that  have  been  treated  of  to  be  assessed  for 
the  payment  of  poor  rates. 

The  present  system  of  parochial  relief  is  based  upon  the  43  Eiiz.  c.  2, 
stat.  43  Eliz.  c.  2,'  the  last  important  measure  of  a  series  of  ^   !     . 
enactments  on  the  subject,  which  provides  for  the  appoint-  system  of 
ment  of  "the  churchwardens  of   every  parish,  and  four,  "^'^^^S- 
"  three  or  two  substantial  householders,"  under  "  the  hand 
"  and  seal  of  two  or  more  justices  of  the  peace  in  the  same 
"  county,"  as  overseers  of  the  poor  of  the  same  parish, 
and  directs  the  said  overseers  to  "take  order"  with  con- 
sent of  the  justices  "  for  setting  to  work  the  children  of 
"  all  such  whose  parents"  they  shall  deem  unable  to  main- 
tain them,  as  well  as  "  aU  such  persons,  married  or  un- 
"  married,"  who  are  unable  to  maintain  themselves  and 

»  JenMns  v.   Coohe,   1   A.  &  E.  Kio.  II.  u.  5 ;  12  Eic.  II.  c.  7  ;  15 

872.  Rio.  II.  0.  6  ;   11  Hen.  VII.  e.  2 ; 

M  A.  &  E.  354  ;  see  too  "Wool-  19  Hen.  VII.  o.  12  ;  22  Hen.  VIII. 

rych,  61.  c.  12  ;  27  Hen.  VIII.  o.  25  ;   3  &  4 

3  See  the  remarks  on  the  history  Edw.  VI.  c.  16  ;  2  cfc  3  Philip  and 

and  development  of  this  branch  of  Mary,  c.  5  ;  6  EUz.  c.  3  ;   18  Eliz. 

law  in  Castle  on  the  Law  of  Rating,  c.  3  ;  39  EUz.  c.  3  ;  43  Eliz.  c.  2; 

p.  1.   The  principal  authorities  and  3  Car.  1. 1;.  4  ;  see  Castle,  pp.  1 — 25. 

statutes  to  be  noted  are :  —The  Mir-  See  too  for  the  statutes  dealiag  with 

ror  of  Justice,  sect.  3  ;  Bl.  Comm.  the  subject,  and  for  a  digest  of  the 

vol. i.e. is.  sect.  6;  Dalton's  Justice  decisions  thereon.  Chamber's  Law 

of  the  Peace;  5  Edw.  III.  o.  14  ;  7  relating  to  Rates  and  Rating. 

c.  Q  Q 
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use  no  ordinary  and  daily  trade  of  life  to  get  their  living 
by;"  and,  lastly,  empowers  them  "to  raise,  weekly  or 
otherwise,  {by  taxation  of  every  inhabitant,  parson,  vicar, 
and  other,  and  of  every  occupier  of  lands,  houses,  tithes  im- 
propriate, propriations  of  tithes,  coal  mines,  or  saleable 
underwoods  in  the  said  piarish,  in  such  competent  sum  or 
sums  of  money  as  they  shall  think  fit),  a  convenient 
stock  of  flax,  hemp,  wool,  thread,  iron  and  other  neces- 
sary ware  and  stuff  to  set  the  poor  on  work.  And  also 
competent  sums  of  money  for  and  towards  the  necessary 
relief  of  the  lame,  impotent,  old,  blind,  and  such  other 
among  them  being  poor  and  not  able  to  work,  and  also 
for  the  putting  out  of  such  children  to  be  apprentices,  to 
be  gathered  out  of  the  same  parish  according  to  the  ability 
of  the  same  parish,  and  to  do  and  execute  all  other  things 
as  well  for  the  disposing  of  the  said  stock,  as  other- 
wise concerning  the  premises,  as  to  them  shall  seem 
convenient."^ 


1  43  Eliz.  c.  2,  s.  1— Thia  statute 
referred  to  personal  as  well  as  real 
property,  but  the  custom  of  not 
rating  the  former  early  arose,  and 
was  soon  universally  followed ; 
and  by  3  &  4  Vict.  c.  89,  it  was 
finally  exempted  from  assessment. 
The  principles  now  governing  the 
law  of  assessment  were  laid  down 
in  Sir  Anthony  Barby's  case  (3  Bul- 
strode,  34  ;  of.  Dalton's  Justice  of 
the  Peace ;  and  see  Castle's  Law  of 
Eating,  pp.  17 — 23),  and  are  now 
regulated  by  the  6  &  7  WiU.  IV. 
c.  96;  o.  1.  of  which  provides: 
"  Whereas  it  is  desirable  to  estab- 
' '  lish  one  uniform  mode  of  rating 
' '  for  the  rehef  of  the  poor  through- 
' '  out  England  and  Wales,  and  to 
"  lessen  the  cost  of  appeals  against 
"  an  imfair  rate,"  it  shall  be  en- 
acted "  that  from  and  after  such 
"  period,  being  not  earher  than 
"  the  twenty-first  day  of  March 
"  next  after  the  passing  of  this  Act 
"  as  the  Poor  Law  Commissioners 
"  shall  by  any  order  under  their 
"  seal  of  ofiice  direct;  no  rate  for 
"the  relief  of  the  poor  in  England 


'  and  Wales  shall  be  allowed  by 
'  any  justices,  or  be  of  any  force, 
'  which  shall  not  be  made  upon 
'  an  estimate  of  the  net  annual 
'  value  of  the  several  heredita- 
'  ments  rated  thereunto,  that  is  to 
'  say,  of  the  rent  at  lohich  the  same 
'  might  reasonably  be  expected  to  let 
'  from  year  to  year,  free  of  all  ttsiial 
'  tenants  rates  and  taxes,  and  tithe 
'  commutation,  rent-charge,  if  any, 
'  and  deducting  therefrom  the  pro- 
'  baile  average  annual  cost  of  the  re- 
'  pairs,  insurance  and  other  expenses, 

*  if  any,  necessary  to  maintain  them 
'  inastatetocommandsuchrent:  Pro- 
'  vided  always,  that  nothing  herein 
'  contained  shall  be  construed  to 

*  alter  or  oSefit^e  principUs,ordif- 
'  ferent  relative  liabilities,  if  any,  ac- 
'  cording  to  which  diflferent  kind 
'  of  hereditaments  are  now  by  law 
'  rateable" (of. Castle'sLawof  Bat- 
ing, 350 — 358,  where  the  learned 
author  says  that:  "The  principal 
"  difference  between  the  law  before 
' '  and  after  the  passing  of  the  Paro- 
"  chial  Act,  is,  that  formerly  the 
' '  rate  might  be  on  any  proportion 
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It  is  proposed  to  consider  the  rateability  of  rights  con- 
nected with  water  in  the  following  order  : — 

I.  Piers,  Harboiirs,  Docks  and  Marine  Property. 
II.  Rivers  and  Ferries. 

III.  Fisheries. 

IV.  Canals. 

V.  Water  Companies  ;  and 
VI.  Bridges. 

An  estuary  or  arm  of  the  sea  is  prima  Jacie  extra-paro-  rm-s,  har- 
chial ;  but  this  presumption  may  be  rebutted,^  and,  with  a«Tm«1^w 
respect  to  the  presumption  of  extra-paroehiality,  there  is  property. 
no  distinction  between  the  sea  shore  and  the  shore  of  a  Estu^  and 
tidal  river.^  anus  of  the 

"Where  a  wet  dock  was  constructed  on  a  portion  of  land  /acif'extra- 
reclaimed  from  the  ooze  or  bed  of  a  navigable  tidal  river,  P'^''^'*!'*'''!- 
and  in  order  to  prove  that  it  was  not  part  of  the  adjoining 
parish,  evidence  of  perambulations  of  that  parish,  and  of 
others  abutting  on  other  portions  of  the  reclaimed  land 
was  given,  which  seemed  to  show  that  the  rights  of  those 
parishes  extended  only  to  high  water  mark ;  but,  against 
this,  it  appeared  that  in  each  of  the  parishes  considerable 
tracts  were  reclaimed  from  the  ooze  or  bed  of  the  river,  and 
rated  to  the  poor ;  it  was  held,  that  the  presumption  of 
parochiality,  arising  from  payment  of  these  rates,  out- 
weighed the  contrary  presumption  arising  from  the  per- 
ambulations.' 

"  of  the  net  profit,  provided,  with-  "  pected  to  let  must  be  based  on 

"in  the    parish,   all    lands    were  "an   average   of  past  years;  se- 

"  rated  on  the   same  proportion,  "  oondly,  the  entire  value  of  the 

"  whereas   after  the   Act  the  net  "  property    occupied    within    the 

"  value  is  made  the  basis  that  is  "  yearistohe  taken"  (Castle'sLaw 

"  to  be  universally  adopted)  ;"   cf.  of  Eating-,   p.  472;  and  see  p.  460 

Sex  V.  Adames,  4  B.  &  Ad.  61 ;  and  et  seq.). 

Eeg.  V.  Capel,  12  A.  &  E.  382.  ^  Ipswich  Dock  Commissioners  v. 

With  regard  to  the  question  for  St.  Feters\  Ipswich,  7  B.  &  S.  310. 
and  over  what  period  of  time  the  ^  Trustees  of  Duke  of  Bri 


value  of  property  is  to  be  ascer-  y.  Surveyors  of  Highways  for  Dootle- 

tained,   it  must  be  noted,   "  first  cum-Zinacre,  7  B.  &  S.  348. 

"  that  property  must  be  valued  in  ^  Ipswich  Dock  Commissioners  v. 

'  communibus  annis,  for  the  rent  at  St.  Peters\  Ipswich,  supra. 

'  which  the  property  may  be  ex- 

Q  Q  2 
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The  main  sea  Blackbum,  J.,  inter  alia,  remarked:^  "In  Reg.  v.  Mus- 
chial/  "■P'^™'  "  son,^  it  was  rightly  decided  that  what  Lord  Hale  terms 
Meff.y.Mmson.  "  the  maia  sea  is  prima  facie  extra-parochial,  and  in  the 
"  absence  of  evidence  that  it  forms  part  of  a  parish,  it 
"  must  be  taken  that  it  does  not ;  and  the  same  reason  that 
"  it  is  part  of  the  waste  and  demesnes  and  dominions  of  the 
"  Crown,  would  apply  to  an  estuary  or  arm  of  the  sea ;  it 
"  is  a  part  of  the  great  waste,  both  land  and  water,  of 
"  which  the  king  is  lord.  This  seems  to  be  so  prima  facie, 
"  whatever  evidence  there  may  be  to  rebut  it.  Lord  Hale, 
"  in  the  first  part  of  the  same  chapter'  (Harg.  Law  Tracts, 


McCannon  v 
Sinclair. 


p.  10),  says:    'Thus  much 


freshwater  or 


"  '  inland  rivers,  which,  though  they  empty  themselves 
"  'immediately  into  the  sea,  are  not  called  arms  of  the 
"  '  sea,  either  in  respect  of  the  distance  or  smallness  of 
"  '  them.'  The  distance  from  the  sea,  and  the  small  size 
"  of  the  stream,  are  two  of  the  elements  for  determining 
"  how  far  the  river  extends,  and  when  the  arm  of  the  sea 
"  begins ;  upon  which  depends  prima  facie  whether  it  is  to 
"  be  considered  parochial  or  not.  In  McCannon  v.  Sinclair,'^ 
"  which  bears  very  much  on  the  present  case,  and  where 
"  the  question  was  as  to  the  parochiality  of  the  bed  of  the 
"  Thames,  in  a  part  much  farther  from  the  main  sea  than 
"  the  dock  here  in  question,  and  much  more  like  an  arm 
"  of  the  sea  than  the  channel  of  the  Orwell  at  this  point, 
"  the  Court  decided,  according  to  the  report  ia  2  E.  &  E. 
"  53,  that  the  presumption  was  against  parochiality,  but 
"  that  it  might  be  proved  by  evidence,  and  it  was  proved 
"  that  the  bed  of  the  river  was  not  extra-parochial.  So 
"  in  the  river  Orwell,  looking  at  the  distance  of  the  dock 
"  from  the  sea,  and  the  size  of  the  stream,  inasmuch  as  the 
"  tide  flows  and  reflows,  and  the  channel  is  navigable,  the 
"  prima  facie  presumption  seems  to  be  that  it  is  extra- 
"  parochial."* 


'    Ipswich  DocTc  Commissioners  v. 
Overseers  of  St.  Feters,  7  B.  &  S.  311. 
a  8  E.  &  B.  900. 
^  Pars  Prima,  Ch.  4. 


«  2  E.  &  E.  53  ;  of.  Trustees  of 
Duhe  of  Bridgewater  v.  Surveyors  of 
Sighways  for  Bootle-aim-Linacre, 
7  B.  &  S.  349. 
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By  sect.  55  of  The  Local  Government  Act,  1858,  "  the  Land  covered 
"  occupier  of  any  land  covered  with  water,  or  used  only  '^^^  '^^^^^- 
"  as  a  railway  constructed  under  the  powers  of  any  Act  of 
"  Parliament  for  public  conveyance,"  is  to  be  assessed  to 
the  district  rate  at  one-fourth  only  of  the  net  annual  value 
as  ascertained  by  the  last  poor  rate.  It  has  been  held  that 
a  wet  dock  was  "land  covered  with  water"  within  this 
provision  ;  and  that  a  railway  which  had  been  constructed 
by  a  dock  company  in  connection  with  their  docks,  and 
joining  a  public  railway  and  canal  under  the  powers  of 
their  private  Act,  by  which  the  company  were  bound  to 
complete  the  railway  for  the  use  of  the  public  on  the  pay- 
ment of  tolls,  was  a  railway  within  the  provision,  although 
it  was  not  constructed  to  carry  passengers.^ 

Where  two  companies,  incorporated  under  The  Companies  Piers. 
Act,  1864,  received  toUs  for  the  use  of  a  pier  which  ex- 
tended from  the  shore  into  the  sea  for  several  feet  below 
low  water  mark,  being  constructed  of  a  wooden  deck 
resting  on  iron  piles  driven  into  the  sands,  so  that  the 
water  flowed  under  it,  and  no  alteration  was  made  in  the 
line  of  low  water  mark ;  it  was  held,  that  the  part  of  the 
pier  below  low  water  mark,  being  beyond  the  realm,  was 
not  extra-parochial  withia  the  meaning  of  31  ^  32  Vict. 
c.  122,  s.  27,  and,  as  such,  annexed  to  any  other  parish, 
nor  was  it  an  accretion  from  the  sea  ;  and  that,  therefore, 
that  section  did  not  enable  it  to  be  rated.^ 

^  IReg.  V.  Newport,  31  L.  J.,  M.  "  incorporated  with  the  next  ad- 

C.  267.  "  ioining  parish,  shall,  for  aU  civil 

*  Blackpool  Pier  Co.Y.FyldeUnion,  "and  parochial  purposes,  be  an- 

46  L.  J.,  M.  0.  189 ;  36  L.  T.  251 ;  "  nexed  to  and  incorporated  with 

41  J.  P.  344.     Sect.  27  of  31  #  32  "  the  next  adjoining  parish  with 

Vict.  V.  122,  is  as  follows  : — "  From  "  which  it  has  the  largest  common 

"  the  25th  day  of  December  next,  "boundary;    and    in   case    there 

"  every  place  which  was  or  is  re-  "  shall  be  two  or  more  parishes, 

"  puted    to    be     extra-parochial,  "  with  which  it  shall  have  bouu- 

' '  whether  entered  by  name  in  the  ' '  daries  of  equal  extent,  then  with 

"  report  upon  the  census  for  the  "  that  parish  which  now  contains 

"  year  1851,  or  not,  for  which  an  "  the   lowest   amount   of   rateable 

"overseer  has  not  been  then  ap-  "value;   and  every  accumulation 

"  poiated,  or  for  which  no  overseer  "  from  the  sea,  whether  natural  or 

"  shall  then  be  acting,  or  which  "  artificial,  and  the  part  of  the  sea 

"  has  not  been  then  annexed  or  "  shore  to  the  low  water  mark, 
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By  an  Act  of  Parliament,  certain  commissioners  were 
appointed  for  efEeoting  improyements  in  the  harbom*  of  S. 
They  were  authorized  and  required  to  deepen  and  cleanse 
the  channel  of  the  harbour,  and  to  make  an  artificial 
entrance  with  piers,  by  which  ships  might  pass  from  the 
sea  into  the  harbour.  ToUs  were  to  be  paid  in  respect  of 
such  vessels  as  entered  the  harbour,  but  were  not  to  be 
received  by  the  appellants  to  the  full  amount  authorized 
by  the  Act,  until  the  whole  works  were  completed.  The 
piers  were  erected,  and  the  channel  deepened  and  cleansed, 
and  the  commissioners  received  tolls  in  respect  of  the  vessels 
which  entered  the  harbour.  There  was  nothing  in  the 
Act  to  show  that  they  were  to  be  considered  as  purchasers 
or  owners  of  the  land  upon  which  the  works  were  to  be 
done: — Held,  first,  as  to  the  channel,  that  the  commis- 
sioners had  simply  a  power  to  make  a  right  of  passage 
from  the  sea  to  the  harbour,  and  that  they  were  not 
rateable  to  the  poor  rates  in  respect  of  such  right  of 
passage ;  secondly,  that  although  they  were  occupiers  of 
the  land  upon  which  the  piers  stood,  yet  that  the  occu- 
pation could  not  be  taken  to  be  enhanced  in  value  by  the 
revenue  derived  from  the  tolls,  inasmuch  as  an  occupier 
of  the  piers  would  get  no  part  of  the  tolls,  or  derive  any 
benefit  from  the  harbour ;  and,  therefore,  that  the  appel- 
lants were  not  liable  to  be  rated  to  the  poor  rates,  the 
piers  themselves  being  worth  nothing.^ 
Parish  ex-  Where,  in  beating  the  boundaries    of    the  parish  of 

the  shoreVof^  Eotherhithe,  it  was  shown   that   the   authorities   proceed 
a  river.  along  the  embankments,  wharves,  or  other  shore  of  the 

"  and  the  bank  of  every  river  to  "  adjoins,  in  proportion  to  the  ex- 

"  the  middle  of  the  stream,  -which  "  tent  of  the  common  boundary." 

"  on  the  said  25th  day  of  Decern-  See    remarks   of    Lord  Coleridge, 

"  ber  next   shall  not  be  included  C.  J.,  on  the  construction  of  this 

"  within  the  boundaries  of,  or  an-  section;  46  L.  J.,  M.  0.  191.    See, 

"  nexed  to  and  incorporated  with,  too,  ante,  Chap.  I.  p.  13. 

"  any  parish,  shall,  for  the  same  '  Neio    Shoreham  Marbour    Com- 

"  purpose  be  annexed  to  and incor-  missioners    v.    Landng,    39   L.    J., 

"  porated  with  the  parish  to  which  M.  C.  121;  L.  E.,  5  Q.   B.   489; 

"  such     accretion    part    or    bank  22  L.  T.  434. 
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river,  while  in  the  adjoining  parish  of  Bermondsey  the 
authorities  go  along  the  middle  of  the  river — and  that  the 
parish  of  E-otherhithe  has  never  done  or  exercised  any 
parochial  act  or  authority  beyond  the  embankments,  &c. — 
it  was  held  that  the  inference  from  the  above  circumstances 
was,  that  the  parish  of  Eotherhithe  extended  to  the  middle 
of  the  river,  and  that,  therefore,  a  pier  built  on  piles  in  the 
bed  of  the  river  opposite  one  of  the  embankments,  but  not 
connected  with  it,  was  rateable  to  the  poor  rate  of  the 
parish.'- 

By  sect.  33  of  3  (^  4  Will.  IV.  c.  90,^  the  owners  and  Wet  docks. 
occupiers  of  houses,  buildings,  and  property,  other  than 
land  rateable  to  the  relief  of  the  poor,  shall  be  rated  at 
and  pay  a  rate  in  the  pound  three  times  greater  than  that 
at  which  the  owners  and  occupiers  of  land  shall  be  rated 
at  and  pay  for  the  purposes  of  the  Act.  It  has  been 
held,'  where  certain  appellants  were  the  occupiers  of  cer- 
tain docks,  covering  an  area  of  165  acres,  95  of  which 
formed  a  wet  dock  or  tidal  basin,  that  this  dock  or  basin 
was  property  ejusclem  generis  with  the  houses  and  buildings 
mentioned  in  the  Act,  and,  therefore,  that  the  appellants 
were  rateable  at  the  higher  amount. 

Profits,  if  rated  at  all,  must  be  rated  where  they  are  Profits  of 

,  ^  docks  must  be 

earned.  rated  -where 

In  Heg.  v.  Bristol  Dock  Co.,^  the  question  of  the  rate-  'tliey  are 
ability  of  dock  dues,  and  of  the  profits  of  such  under- 
takings as  water  companies  and  canals,  was  raised. 

By  43  Geo.  III.  c.  cxl  ("  An  Act  for  improving  the  Port 
"  of  Bristol"),  a  dock  company  was  formed  with  power  to 
convert  a  portion  of  a  navigable  river  within  the  city  into 

'  McCannon  v.  Sinclair,  28  L.  J.,  at  the  lo-wer  amount,  as  the  area  of 

M.  C.  247  ;  2  E.  &  E.  53  ;  33  L.T.,  ninety-five  acres  -was  laud. 

0.  S.  226.  *  JReg.    v.   Bristol    Sock    Co.,    10 

"  The  Watching  and  Lighting  L.  J.,M.C.  105  ;  see  Castle,  p.  415  ; 

Act.  cf.  Sex  T.  Mull  Dock  Co.,  7  T.  K. 

3  Peto  V.  yres^lTam,  28L.  J.,N.  219;    Rex    v.    Sull    Dock    Co.,    5 

S.,  M.    C.   240  ;  2  E.  &  E.    144  ;  M.  &  S.  394. 

per  Lord  Campbell,  C.  J.,  Wight-  ^  10  L.  J.,  M.  C.  105  ;  1  Q.  B. 

man,  J.,  and  Crompton,  J.;  Erie,  335  ;   1  a.  &  D.  76. 
J.,  holding  that  they  -were  rateable 
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a  floating  harbour,  and  to  make  a  new  coiirse  for  tlie 
river,  and  a  basin,  to  form  a  passage  from  the  new  course 
into  the  floating  harbour,  and  to  execute  divers  other 
works.  The  port  is  entered  in  the  river  Severn,  nearly 
thirty  miLes  from  the  parish  in  which  the  basin  is  situate. 

By  sect.  74,  certain  dues  were  payable  to  the  company 
for  every  ship  entering  the  port,  which  dues,  after  defray- 
ing the  expenses  of  repairing  the  basin  and  the  other 
works,  were  to  be  divided  among  the  shareholders  of  the 
company. 

By  sect.  64,  reciting  that  the  lands  which  the  company 
were  authorized  to  take  for  the  execution  of  the  above 
works  would,  during  the  time  the  said  intended  works 
were  carrying  on,  and  for  many  years  afterwards,  be 
rendered  unproductive,  and  be  incapable  of  being  rated 
in  aid  of  the  land  and  parochial  taxes,  the  company  were 
made  chargeable  from  the  time  of  their  taking  possession 
of  such  lands  with  all  such  land  and  parochial  taxes  as  the 
same  lands  were  then  or  might  thereafter  be  subject  to. 

It  was  held  that  no  portion  of  the  dues  payable  by  ships 
on  entering  the  port  was  a  profit  arising  from  the  basin  ; 
and  that  the  basin  was  rateable  to  the  relief  of  the  poor  as 
ordinary  land,  and  not  in  respect  of  such  dues.^ 
Meg.  V.  SiM  The  doctrine  laid  down  in  Beg.  v.  Bristol  Bock  Co.,^  that 
no  portion  of  the  dues  payable  by  ships  on  entering  that 
port  was  a  profit  arising  from  the  land,  and  that  the  land 
was  rateable  as  ordinary  land,  came  under  consideration  in 
Beg.  V.  Hull  Bock  Co.^  There  the  company  constructed  a 
harbour  and  docks  under  provisions  of  14  Geo.  III.  c.  56, 
but  the  former  was  distinct  from  the  latter,  and  they  had 
no  property  in  the  harbour,  though  the  soil  of  the  docks 
was  vested  in  them.  They  were,  however,  empowered  to 
take  toll  on  all  vessels,  whether  they  used  the  docks  or  not, 

'  See  judgment  of  Lord  Den-  2 ;  9  J.  P.  405  ;  see  Castle  on  Law- 
man, C.  J.,  and  the  cases  there  of  Rating,  p.  215;  of.  SexY.  Doch 
cited,  10  L.  J.,  M.  C.  111.  Company  of  ffull,    1   T.    R.   219; 

2  10  L.  J.,  M.  C.  105.  Sex  v.  Hull  Dock  Co.,  5  M.  &  S. 

3  14  L.  J.,  M.  C.  114;   7  Q.  B.  394. 
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coming  into  the  harbour,  and  the  Court  held  that  the 
company  were  rateable  for  such  dues  as  were  paid  by  ships 
using  the  docks,  and  drew  a  distinction  between  the  tolls 
paid  by  ships  merely  entering  the  harbour,  and  those  paid 
by  ships  afterwards  using  the  docks.  "  To  those  which 
"  come  into  the  docks,"  said  Lord  Denman,  0.  J.,  "  the 
"  benefit  is  conferred  by  the  docks,  and  in  the  docks,  and 
"  therefore  the  toll  paid  for  that  benefit  must  be  held  to  be 
"  earned  there,  in  the  docks,  and  be  profits  arising  there. 
"  As  to  those  ships  which  do  not  come  into  the  docks,  and 
"  which  never  are  on  the  property  of  the  company  at  all, 
"  the  case  is  very  different.  The  toll  given  to  the  com- 
"  pany,  and  which  such  ships  are  obliged  to  pay,  is  doubt- 
"  less  given  in  respect  of  the  company  having  made  those 
"  docks,  but  still  it  does  not  arise  from  the  use  of  the 
"  docks,  nor  is  it  earned  in  them.  It  is  a  naked  toll,  just 
"  as  much  as  toll  paid  by  vessels  passing  lighthouses  in 
"  similar  cases." 

Mr.  Castle  points  out^  that  the  view  of  the  law  taken  in 
the  Bristol  Dock  Co.'s  case,  does  not  now  obtain,  since 
railways  and  other  properties  are  now  habitually  rated 
parochially  for  earnings  collected  elsewhere. 

The  question  of  the  apportionment  of  the  earnings  Apportion- 
of  docks  was  raised  in  the  case  of  The  Hull  Dock  Co.,  {^^^  °^  dToks' 
who  are  the  owners  and  occupiers  of  several  docks  and 
basins  communicating  with  each  other,  formed  under 
various  statutes  at  different  times,  and  which  are  situate  in 
several  parishes.  They  are  entitled  to  tonnage  duties  for 
every  ship  coming  into  or  going  out  of  the  harbour,  docks 
or  basins,  or  unloading  or  lading  any  of  their  cargo  within 
the  port,  such  duties  being  payable  as  soon  as  the  vessels 
enter  any  of  the  docks  or  the  harbour.  By  one  of  their 
Acts,  no  vessel  passing  up  or  down  the  rivers  Hull  or 
Humber  without  entering  any  of  the  docks  or  basins,  is  to 
be  subject  to  toll,  unless  it  shall  land  or  discharge  part  of 
its  cargo  in  the  old  harbour,  or  within  that  part  of  the 
1  Page  215. 
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Humber  which  is  in  the  port  of  Hull,  in  which  event 
tonnage  rates  are  to  he  paid  only  in  respect  of  goods  so 
landed  or  discharged.  No  separate  accounts  are  kept  for  the 
several  docks,  and  there  is  only  one  set  of  officers  for  the 
whole  establishment.  No  distinct  or  separate  rates  or  duties 
are  payable  for  the  use  of  any  particular  dock  or  docks,  nor 
any  accumulative  rates  for  the  use  of  all  or  any  number  of 
them,  but  the  same  rates  are  payable  into  whatever  dock 
vessels  go,  and  whether  they  use  only  one  or  more  of  the 
docks  they  pay  only  one  single  toll;  and  no  additional 
charge  can  be  made  for  a  vessel  lading  her  cargo  outwards 
in  one  dock,  and  discharging  her  cargo  inwards  in  another 
of  the  docks.  The  further  tonnage  dues  payable  for 
vessels  remaining  above  ten  months  have  always  been 
paid  generally,  and  without  regard  to  their  remaining  in 
one  particular  dock. 

The  net  rateable  value  of  the  whole  of  the  docks  having 
been  ascertained  by  making  the  proper  deductions  from 
the  gross  receipts  from  the  tonnage  dues  received  by  the 
company  in  respect  to  aU  the  docks : — Held,  that  their 
entire  rateable  value  ought  to  be  apportioned  among  the 
several  parishes  within  which  the  docks,  &c.  were  situate, 
in  proportion  to  the  areas  of  the  docks,  &c.  respectively 
within  such  parishes.^ 

1  21  L.  J.,  M.  C.  153  ;  see  too  into  a  dock  acoording  to  an  Act  of 

Castle's  Law   of   Bating,  p.  417.  Parliainent,  declaring   the    shares 

Lord   Campbell,    C.   J.,   said:   "I  of  the  proprietors  should  be  oon- 

' '  am  of  opinion  that  our  decision  sidered    personal   property,    were 

"  should  be  in  favour  of  the  ap-  rateable  to  the  poor  in  proportion 

"  pellants,  and  I  have  little  to  add  to  the  annual  profit. 

"  to  what  is  stated  in  the  case.    The  In  Seg.  y.Sull  Boch  Co.  (7  Q.  B. 

"  Khuj  ^.  Dock  Company  of  Hull,  a-adi  2  ;  S.  C,  U  L.  J.,  M.  C.  114),  the 

"  The  Queen  v.  Hull  Dock  Co.,  do  company  in  accordance  with  their 

"  not   assist   us,  because   in  both  Act,   14  Geo.   III.   c.  56,  made  a 

"those    cases    the    sole    question  dock  in  the  parish  of  T.,  communi- 

"  raised  was  as  to  the  rateabiUty  eating  with  the  harbour  or  river  Hull 

' '  and  not  as  to  the  mode  of  appor-  and  the  river  Humber.    The  dock  is 

' '  tioning  the  rateable  value  among  ia  their  own  land,  granted  under 

"  the  parishes  in  which  the  profits  sect.  18  of  the  Act.    They  have  no 

"  were  made."  right  of  property  in  the  harbour. 

In  Hex  V.  Hull  Dock  Co.  (1  T.  E.  and  occupynothing  on  the  shores  of 

219),  it  was  held,  that  lands  pur-  the  Humber,  except  the  entrance 

chasedby  a  company,  and  converted  basin  of  the  dock.  The  port  of  Hull, 
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A  somewliat  similar  case  is  that  of  Tho  Mersey  Docks  Mersey  Docks 
and  Harbour  Board  v.  Overseers  of  Liverpool,^  where  the  ap-  ^£i^enooi"  "^ 
pellants  occupied  docks  in  several  parishes  and  townships  on 
the  Lancashire  and  Cheshire  sides  of  the  Mersey.  By  the 
Act  of  Parliament  relating  to  these  docks,  it  is  provided, 
that  they  shall  be  held  and  admiaistered  as  one  estate 
under  one  management.  The  rates  for  using  the  dock 
property  are  for  the  most  part  uniform,  and  any  vessel 
having  once  paid  the  dock  rate  is  entitled  to  use  all  docks 
where  the  rates  are  not  larger,  and  to  use  any  other  docks 
on  paying  the  difference.  The  docks  on  the  Lancashire  side 
of  the  Mersey  are  by  far  the  most  profitable  part  of  the 
undertaking,  which  is  carried  on  at  a  loss  on  the  Cheshire 
side  of  the  river.  The  appellants  had  been  rated  by  the 
parish  of  Liverpool  on  the  principle  of  ascertaining  the 
net  income  of  the  docks,  &c.  locally  situated  within  the 
parish  of  Liverpool,  without  taking  into  account  the  profits 
of  the  whole  undertaking: — Held,  that  the  parochial 
principle  must  always,  except  in  cases  of  insuperable 
difiiculty,^  be  preferred ;  that  no  such  difficulty  was  shown 
in  the  present  case,  and  that  the  assessment  was  accord- 
ingly right. 

Cockbum,  C.  J.,  said:  "We  need  not  call  upon  Sir  John 
"  Karslake  to  argue  for  the  respondents,  as  we  are  of 
"  opinion  that  our  judgment  should  be  in  their  favoiu'. 

in  tlie  popular  sense  (adopted  in  this  ing  the  port,  Trhether  they  came 

case),  includes  the  Humber  to  the  into  the  dock  or  not,  still  that  the 

mid  stream,   and   all  ships   using  company    were    rateable    for   the 

these  docks  pass  through  this  portion  duties  on  ships  which  actually  did 

of  the  Humber.     Some  discharge  enter  the  dock,  those  duties  being 

and  load  their  cargoes  in  the  Hum-  profits  of  the   company's  land  in 

her  or  the  harbour  without  using  T.  accruing  there  ;  but  held,  2nd, 

the   dock   or    entering    upon    any  That  they  were  not  rateable  iu  T. 

property    of    the    company ;    but  for  the  dock  in  respect  of  duties 

these,  as  well  as  the  ships  entering  which  were  paid  by  ships  not  en- 

the  dock,  pay  the  tonnage  duties  :  tering  or  using  it. 
— Held,  on  appeal  against  a  poor  ^  41  L.  J.,  M.  C.  161 ;  L.  R.,  7 

rate  for  the  parish  of  T.,  1st.  That  Q.  B.  643  ;  26  L.  T.   (N.  S.)  868  ; 

even  assuming  the  word  harbour  37  J.  P.  165. 

in  sect.  42  of  the  Act  to  be  syno-  ^  As  in  The  Queen  v.  Kingston- 

nymous  with  "port,"  so  that,  the  iiponSuU  Dock  Co.,  21   L.  J.,  M. 

duties  attached  on  all  ships  enter-  C.  165 ;  S.  C,  18  Q.  B.  Eep.  325. 
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Allan  V.  Over 
seers  of  Liver 
pool. 

Inman  v. 
Overseers  of 
Liverpool. 


"  The  Hull  Docli  case  ^  establishes,  that  where  a  series  of 
"  docks  are  contiguous  to  each  other,  forming  a  part  of  an 
"  entire  system  with  tolls  so  fixed  that  each  vessel,  after 
"  paying  one  toll,  is  entitled  to  the  benefit  of  any  one  or 
"  more  of  the  series  of  docks,  the  principle  of  parochial 
"  rating  cannot  be  applied,  but  recourse  must  be  had  to 
"  the  acreage  priaciple.  Nevertheless,  the  language  of  the 
"  judges  in  that  case,  shows  that  the  acreage  system  must 
"  not  be  resorted  to  except  ex  necessitate  rei.  The  present 
"  case,  however,  is  distinguishable  from  the  facts  before 
"  the  Court  in  the  Hull  Dock  case,  because  the  docks  now 
"  in  question  do  not  appear  to  constitute  one  entire  series. 
"  Some  are  on  one  side  of  the  river,  and  others  on  the 
"  opposite  side  of  the  river  Mersey,  and  they  do  not  come 
"  within  the  description  of  an  entire  system  of  docks.  It 
"  is  true,  that  by  several  local  Acts  they  are  united  in  one 
"  undertaking.  Under  the  Act  of  Parliament,  they  are 
"  united  for  the  purpose  of  general  management  and 
"  pecuniary  operations ;  but  the  fact  remains,  that  they 
"  are  two  distinct  estates,  which  are  considered  as  one 
"  property  for  the  purposes  of  general  management.  .  .  . 
"  This  property  must  be  rated  according  to  the  existing 
"  state  of  things,  and  our  judgment  must  be  for  the 
"  respondents." 

"  The  difference  between  this  case  and  the  Sull  Bock 
"  case"  says  Mr.  Castle,^  " seems  to  be  one  of  distance 
"  only.  In  the  latter  ease  the  docks  all  lay  in  close 
"  connection  with  one  another,  so  that  a  vessel  might  pass 
"  from  one  to  the  other,  whereas  in  the  former  the  river 
"  Mersey  divided  the  two  harbours,  which  were,  therefore, 
"  in  fact  separate  and  divided  properties.^ 

Allan  V.  Overseers  of  Livcrjpool,  and  Inman  v.  Overseers 
of  KirMale,^  raised  the  question  as  to  whether  certain 


1  18  Q.  B.  325;  S.  C,  21  L.  J. 
Rep.,N.  B.,M.  G.  153. 

^  Castle's  Law  of  Hating,  p. 
418. 


'  43  L.  J.,M:.  C.  69;  L.  E,.,  9 
Q.  B.  180;  30  L.  T.  93;  38  J.  P. 

260. 
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persons  were  rateable  as  occupiers  through  the  fact  that 
the  Mersey  Dock  and  Harbour  Board,  under  the  powers 
of  their  Act,  appropriated  certain  accommodation  in  the 
docks  for  their  use  ;  in  the  first  case  certain  berths  for  the 
use  of  steamers  with  sheds  attached ;  and  in  the  other  a 
certain  space  as  a  coal  depot.  The  cases  were  stated 
under  sect.  llofl2i^l3  Vict.  c.  45,  on  appeal  from  certain 
poor-rates,  in  which  was  included  the  name  of  the  Mersey 
Dock  and  Harbour  Board  as  co-respondents,  they  manag- 
ing the  docks  under  the  provisions  of  a  Local  Act,  section 
64  of  which  enacted  that  the  board  might  from  time  to 
time,  upon  payment  of  such  rents  or  other  sums  of  money, 
and  subject  to  such  restrictions  or  regulations  as  they 
should  think  proper,  set  apart  and  appropriate  any  par- 
ticular position,  or  any  dock,  shed,  or  any  other  works  to 
the  exclusive  accommodation  and  use  of  any  company,  &c. 
engaged  in  carrying  on  any  trade,  who  should  be  de- 
sirous of  having  such  exclusive  accommodation  for  the 
reception  of  the  vessels  and  goods  belonging  to  or  con- 
veyed by  them,  provided  that  every  company,  &c.  to 
whom  such  exclusive  accommodation  should  be  afforded, 
and  their  vessels,  crews,  servants,  &c.,  should  be  subject  to 
the  general  rules  and  regulations  of  the  board  applicable 
to  their  docks,  sheds,  &c.,  and  the  vessels  entering  the 
same,  and  the  crews  and  other  persons  employed  in  and 
about  such  vessels. 

By  sect.  82,  the  board  might  construct  such  depots  and 
sheds  for  the  reception  of  goods,  and  might  provide  such 
other  conveniences  upon  or  near  the  quays  as  they  should 
think  expedient  for  the  accommodation  of  the  trade  of  the 
port  of  Liverpool,  and  might  let  any  such  sheds,  and  also 
any  portion  of  the  quays  which,  with  or  without  such 
sheds,  they  might  think  fit  to  appropriate. 

It  was  held,  that  the  board  had  not  parted  with  the 
occupation  of  any  part  of  such  sheds  so  as  to  render  the 
appellants  rateable  in  respect  of  such  occupation. 

It  is  to  be  noted  that  "  a  rate  is  not  always  imposed  on 
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Exemption  of 
the  Crown 
from  rates. 


The  Mersey 
Doch  cases. 


"  property  in  that  particular  year  in  wHcli  it  makes  a  pro- 
"  ductive  return,"^  but,  as  has  been  stated  above,  must  be 
valued  in  communibus  annis}  Thus,  in  the  case  of  Bex  v. 
Hull  Bock  Co.,^  the  company  were  held  rateable  in  respect 
of  the  tonnage  duties  received  by  virtue  of  14  Geo.  III. 
c.  56,  though  it  appeared  that  the  expenditure  in  repairs 
during  the  period  for  which  the  rate  was  made  exceeded 
the  amount  of  the  duties  received. 

Dockyards  in  the  occupation  of  the  Crown,  or  occupied 
for  government  purposes,  are  exempted  from  the  payment  of 
rates.*  But  tenants  of  the  Crown  holding  for  their  private 
benefit  are  rateable.' 

These  two  points  were  thus  decided  by  the  House  of 
Lords  in  the  Mersey  Dock  cases,^  where  it  was  held,  that  the 
Crown  not  being  named  in  43  Elis.  c.  2,  property  in  the 
occupation  of  the  Crown  or  of  persons  using  it  exclusively 
in  or  for  the  service  of  the  Crown  is  not  rateable  to  the 
relief  of  the  poor.  Their  lordships  moreover  were  of 
opinion  that  the  statute  is  in  its  provisions  general  and 
inclusive,  and  no  other  principle  applying  to  create  an 
exemption  from  those  provisions,  all  property  capable  of 
beneficial  occupation,  and  which,  if  left  to  a  tenant,  would 
be  capable  of  producing  rent,  is  liable  to  be  rated,  though 
in  the  hands  of  trustees  who  occupy  it  under  Acts  of  Par- 
liament for  the  maintenance  of  works  declared  to  be  bene- 
ficial to  the  public,  though  such  trustees  derive  no  benefit 
from  the  occupation,  and  though  the  revenues  arising  from 
such  occupation  are  applied  exclusively  to  the  maintenance 
of  the  works.'' 

In  each  of  these  cases  the  Mersey  Docks  and  Harbour 


1  Lord  EUenborough  in  Sex  v. 
SnU  Hock  Co.,  5  M.  &  S.  400;  Rex 
V.  Mirjield,  10  East,  219. 

^  Ante,  p.  595,  note ;  see  Castle, 
p.  460  et  seq. 

3  5  M.  &  S.  394. 

*  Mersey  Sock  cases,  11  H.  L. 
C.  443;  35  L.  J.,  M.  C.  1 ;  see 
Castle,  p.  95. 


*  lb.  See  opinion  of  the  judges 
per  Blackburn,  J. ;  see  Castle,  p. 
102. 

"  Jones  v.  Mersey  Dock  and  Sar- 
iotir  Hoard,  Mersey  Dock  and  Har- 
bour Board  y.  Cameron,  11  H.  L. 
Cas.  443;  35  L.  J.,  M.  C.  1. 

'  lb. 
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trustees  had  brought  an  action  of  replevin  ia  the  Court  of 
Common  Pleas  to  try  the  question  of  theii"  liability  to  a 
rate  for  the  relief  of  the  poor.  In  the  case  of  Jones,  where 
the  question  of  rateability  only  was  raised,  judgment  was 
given  in  favour  of  the  Mersey  Dock  trustees  in  conformity 
with  The  King  v.  Inhabitants  of  Liverpool}  In  the  case, 
however,  of  Cameron,  where,  in  addition  to  the  question  of 
liability  to  the  rate,  the  point  at  issue  was,  whether  an 
action  of  replevin  was  maintainable,  the  Court  were  of 
opinion  that  there  ought  to  be  judgment  for  the  defen- 
dants. Appeals  were  brought  in  both  oases,  and  after 
hearing  the  opinion  of  the  judges  on  three  points  raised  as 
to  the  construction  of  43  Eliz.,  and  of  the  special  Acts  con- 
stituting the  trustees  the  "Mersey  Docks  Board,"  and 
appointing  them  to  have  the  control  of  certain  docks,  &c. 
vested  in  them  as  such  trustees  in  order  to  maintain  these 
docks  for  the  benefit  of  the  shipping  frequenting  the  poi-t 
of  Liverpool,  it  was  held  by  the  House  of  Lords  (over- 
ruling the  cases  of  Bex  v.  Salter's  Load  Sluice^  and  Bex  v. 
LiverpooP),  that  the  trustees  were  liable  to  be  rated  as 
occupiers,  though  they  occupied  such  docks,  &c.  only  for 
the  purposes  of  their  Acts  and  derived  no  benefit  from  the 
occupation. 

Recent  Acts  had  expressly  declared  that  certain  ware- 
houses and  parts  of  the  docks,  then  for  the  first  time  erected 
and  put  under  the  control  of  the  trustees,  were  to  be  liable 
to  rates.  Per  Lord  Chelmsford :  these  Acts  did  not,  by  im- 
plication, declare  that  the  other  parts  of  the  docks  were 
not  liable  to  rates.* 

We  will  conclude  this  notice  of  the  rateability  of  docks  Deductiona 
by  pointing  out  the  class  of  deductions  allowed  in  assessing  assersment^f 
them.  ^°'=^^- 

Beg.  V.  Southampton  Bock^  is  noteworthy  on  this  head. 

1  7  B.  &  C.  61.  law  as  to  the  rateability  of  bodies 

2  4  T.  E,.  730.  holding    for    charitable   or    semi- 

3  7  B    &  C.  61.  public  purposes  was  reviewed. 

*  11  H.  L.  4i4.     Seethejudg-  ^  20  L.  J.,  M.  C.  155  ;  U  Q.  B. 

ments  in  this  case,  where  the  whole       587. 
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The  premises  of  the  company  consisted  in  part  of  the 
custom  house  rented  and  occupied  by  her  Majesty's  Com- 
missioners of  Customs,  and  a  manufactory  and  several 
■workshops,  rented  and  occupied  by  the  "West  India  Mail 
Packet  Company  and  J.  W.  The  company  under  sec- 
tion 188  of  their  Act,  which  empowered  them  to  build  or  pro- 
vide out  of  their  income  steam  tugs  for  towing  vessels  into 
or  out  of  the  docks  from  or  to  Southampton  or  to  any  part  of 
the  British  Channel,  had  actually  in  use  a  steam  tug  which 
offered  considerable  advantages  to  those  who  used  the  docks, 
and  was  conducive  to  the  general  profits  of  the  dock  busi- 
ness, though  it  was  not  indispensable,  since  other  steamboats 
might  have  been  hired  at  Southampton  for  the  same  pur- 
pose, but  at  less  advantage  and  convenience  to  the  company 
and  those  using  the  docks.  Attached  to  the  freehold  and 
essential  to  the  business  of  the  company  was  a  certaiu 
fixed  plant,  consisting  of  cranes,  steam  engines,  shears, 
derricks,  dolphins,  and  other  ponderous  machinery,  which, 
however,  were  capable  of  being  detached  as  easily  and 
with  as  little  injury  to  the  freehold  as  tenants'  fixtures  put 
up  for  the  purposes  of  trade  and  business,  and  usually 
valued  as  between  incoming  and  outgoing  tenants. 

It  was  held,  upon  a  case  stated  as  to  the  extent  of  the 
company's  liability  to  be  rated  to  the  relief  of  the  poor : — 

1st.  That  sect.  25  of  13  Geo.  III.  c.  60,^  which  provided 
that  every  person,  whether  landlord  or  tenant,  who  should 
let  out  his  house  in  separate  apartments  or  ready  furnished 
to  lodgers,  should,  for  the  purposes  of  the  Act,  be  deemed 
the  occupier  and  liable  to  be  rated,  did  not  apply  to  the 
part  of  the  company's  premises  of  which  they  were  not  the 
occupiers. 

2nd.  That  the  steam-tug  must  be  taken  as  ancillaiy  to 
the  docks,  and  a  part  of  the  floating  capital,  and  that  the 
expense  of  it  was  a  proper  deduction  to  be  made  in  esti- 
mating the  amount  of  the  company's  assessment  to  the 
rate. 

'  "For  the  better  regulating  the  poor,  &c.  of  Southampton." 
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3rd.  That  as  an  allowance  to  the  directors  for  manage- 
ment, another  proper  deduction  to  be  made  was  a  reason- 
able amount  of  remuneration  for  personal  trouble  and 
expense,  and  for  the  exercise  of  the  skill  and  judgment  of 
a  supposed  lessee  of  the  company  in  managing  the  affairs 
of  the  docks,  independently  of  the  profit  on  capital  em- 
ployed by  him. 

4th.  That  the  cranes,  &c.  and  other  ponderous  machi- 
nery were  properly  included  in  estimating  the  rateable 
value  of  the  company's  premises. 

5th.  That  no  deduction  could  be  made  for  income  tax  in 
respect  of  the  estimated  profit  of  a  supposed  tenant  of  the 
docks,  that  not  being  a  tax  upon  the  subject-matter  rated, 
but  upon  the  net  income  of  the  tenant  after  paying  the 
rent  of  the  premises.^ 

In  ascertaining  the  net  rateable  value  of  the  property 
assessable  to  the  poor  rate,  an  allowance  is  to  be  made  for 
rates  and  taxes,  and  such  allowance  ought  to  be  made 
upon  the  net  rateable  value  after  the  rates  and  taxes  them- 
selves, in  addition  to  all  other  proper  allowances,  have 
been  deducted.^ 

There  have  been  many  decisions  as  to  the  rateability  EateaHlity  of 

,.,„..  nil  in        marine  pro- 

of   bodies,   like  floating  piers  or  docks,    barges,   hulks,  pertynot 

and  the  like,  which,  while  not  themselves  occupying  the  l^^^^  °^; 

soil,  are  either  attached  to  floats,  &c.  fixed  in  it,  or  other-  soil. 

wise  kept  permanently  in  the  same  position  ;  the  question 

being  usually  whether  they  are  in  permanent  beneficial 

occupation  of  the  soil  in  the  parish,  and  also  whether  such 

bodies  have  increased  the  rateable  value  of  the  occupation 

of  the  moorings.' 

In  Heg.  v.  Leit/i,^  under  a  local  Act  enabling  trustees  to  Hoating  piers 

•^  TIT  •       •  .  and  floating 

levy  rates  upon  persons  holding  or  enjoying  any  tene-  docks. 

1  Aa  to  tenant's  profits,  see  fur-  Sex  v.  SuU  Dock  Co.,  2  B.  &  C.      "^'  '^' 

ther,    Mersey   Docks   v.    Liverpool,  516. 

L.  E.,  9  Q.  B.  84;  43  L.  J.,  M.  C.  ^  21  L.  J.,M.  0.  119;  1  E.  &  B. 

33  ;  29  L.  T.  454  ;  38  J.  P.  27.  121 ;  18  L.  T.,  0.  S.  121 ;  16  J.  P. 

^  Tyne  Improvement  Commissioners  310. 
V.   Churchwardens  and   Overseers  of  *  See  the  remarks  of  Mr.  Castle 

Chirton,   32  JL.  J.,  M.  C.  192  ;    cf.  as  io floativg  bodies,  pp.  180—182. 

C.  R   "fl 
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ments,  land,  building  ground,  hereditaments  or  premises  in 
the  district,  a  steamboat  company -were  rated  in  respect  of 
their  floating  pier  or  landing-place,  by  the  description  of 
"  tenement,  land,  landing-place  and  premises,  and  the  brow 
"  or  brows,  barge  or  barges,  &c.,  lying  upon,  fixed  to,  or 
"  connected  with,  the  same  tenement,  land,  landing-place 
"  or  premises,  and  the  easement  or  easements,  anchorage 
"  or  anchorages,  held,  used,  or  enjoyed  therewith,"  &c. 
The  pier  consisted  of  three  floating  barges,  boarded  over 
and  kept  in  their  places  by  chain  cables  fastened  to  anchors 
sunk  in  the  bed  of  the  river ;  the  barges  were  connected 
by  wooden  bridges,  the  first  bridge  resting  on  the  first 
barge  at  one  end,  and  the  other  end  being  fastened  to  a 
platform  resting  upon  an  abutment  attached  and  made 
fast  to  the  wall  of  a  building  on  the  shore.  Both  bridges 
and  barges  rose  and  fell  with  the  tide.  Passengers  em- 
barking by  the  steamboats  passed  through  the  fioor  of  the 
building,  where  a  fare  was  paid,  and  then  proceeded  over 
the  platform,  bridges  and  barges  to  the  steamboats.  The 
ground  fioor,  as  well  as  the  said  pier  and  landing-places, 
were  in  the  exclusive  occupation  of  the  steamboat  com- 
pany : — Held,  that  the  rate  was  laid  not  on  the  barges, 
&c.,  as  distinguished  from  the  land,  but  on  the  landing- 
place  and  premises  together  with  the  floating  barges,  &c., 
by  which  the  occupation  of  the  land  was  rendered  more 
profitable,  and  that  the  rate  was  therefore  valid. 

The  ground  floor  of  the  building  was  rented  of  one 
J.  S.  by  the  company,  and  formed  part  of  a  mill,  the 
residue  of  which  was  occupied  by  J.  S.  In  the  rate  in 
question,  J.  S.  was  assessed  for  "the  mill  and  premises, 
"  exclusive  of  the  steamboat  pier  :" — Held,  that  this  meant 
to  exclude  not  the  floating  barges,  but  the  ground  floor 
and  landing-place  occupied  by  the  company ;  and,  there- 
fore, the  latter  were  not  twice  rated. 
^i>g-  V.  This  case  was  referred  to  in  Reg.  v.  Morrison,^  which 

Morrison, 

1  22  L.  J.,  M.  C.  15  ;   1  E.  &  B.  150 ;  20  L.  T.,  0.  S.   190 ;   17  J.  P. 
24  ;  cf.  Castle,  pp.  185,  186. 
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raised  the  question  of  the  rateability  of  a  floating  dock. 
There  one  M.  occupied  a  building  yard  on  the  bank  of  a 
tidal  navigable  river,  owners  of  lands  on  the  banks  of 
which  paid  an  acknowledgment  to  the  conservators.  On 
the  river  itself  was  a  ship  dock  belonging  to  M.,  which 
floated  at  high  water,  and  grounded  at  low  water,  to 
which  his  workmen  passed  by  a  plank  resting  on  it,  and 
on  the  land  of  the  yard,  and  which  was  fastened  by  a 
staple  to  the  dock.  The  dock  was  moored  by  chains  to 
the  bed  of  the  river  and  to  the  yard,  the  chains  being 
capable  of  being  slackened,  to  enable  the  dock  to  be  taken 
into  deeper  water,  which  often  occurred,  while  the  harbour 
master  sometimes  removed  the  dock  altogether ;  it  was 
held,  that  the  floating  dock  could  not  be  rated  as  accessory 
to  the  yard — Lord  Campbell,  0.  J.,  distinguishing  the 
case  from  Reg.  v.  Leith,  since  there  the  pier  was  perma- 
nently flxed  to  the  landing-place. 

A  floating  pier  on  the  river  Thames  which  rose  and  fell  -S*"^-  t. 
with  the  tide,  and  was  kept  in  its  place  by  an  iron  chain 
attached  to  an  iron  post  afiixed  to  the  stairs,  which  were 
the  landing-place,  and  by  iron  chain  cables  fastened  to 
anchors  placed  in  the  bed  of  the  river,  has  been  held 
rateable  to  the  poor  rate.^ 

The  corporation  of  Oxford  were  the  owners  of  the  soil  <?'««<  v. 
and  bed  of  the  river  Isis.  A  boat  club,  comprised  of  Board. 
members  of  the  University  of  Oxford,  were  possessed  of  a 
barge  or  house  boat  floating  on  the  river  and  moored  there 
at  a  distance  of  about  thirty  feet  from  the  bank  by  two 
iron  rings  fixed  to  the  barge,  and  passing  loosely  and 
moveably  round  two  solid  fixed  posts  driven  into  the  bed 
of  the  river.  These  posts  were  of  such  a  diameter  as  to 
allow  the  barge  to  rise  and  fall  with  the  water  of  the 
river.  Between  the  barge  and  the  bank  four  other  posts 
were  driven  into  the  bed  of  the  river ;  and  the  club  were 
possessed  of  a  moveable  frame  of  boards  laid  on  the  top  of 

1  Seg.  V.   Forrest,  30  L.  T.,  0.  S.  28i ;    Forest  v.   Greenwich  Church- 
wardens, 8  E.  &  B.  890;  2  J.  P.  130. 
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Derrick 
hulks. 

Watkins  v. 
Gravescnd. 


these  four  posts,  but  not  fixed  either  to  them  or  the  hank, 
so  as  to  form  a  gangway  from  the  barge  to  the  bank. 
The  posts  had  remained  driven  in  the  bed  of  the  river, 
without  express  licence  of  the  corporation,  for  more  than 
twenty  years,  and  no  rent  had  ever  been  paid  by  the  club 
in  respect  of  any  of  the  posts.  The  barge  was  used  as  a 
means'  of  access  to  boats,  and  as  a  dressing  room : — Held, 
that  the  club  were  not  rateable  as  occupiers  of  the  posts, 
and  of  the  barge  attached  to  them.^ 

In  Watkins  v.  Assessment  Committee  of  the  Gravesend 
and  Milton  TJnion^  the  question  was  raised  of  the  rateability 
of  the  proprietors  of  a  coal  hulk  built  for  the  purpose  of 
being  fastened  to  moorings,  which  the  Thames  Conserva- 
tors undertook  to  fix  in  the  bed  of  the  river,  in  order  that 
she  should  be  fixed  thereto,  the  value  of  the  land  being 
enhanced  by  the  mooring  and  anchorage.  The  moorings 
remained  the  property  of  the  conservators,  who  made  an 
agreement  with  the  appellants  in  the  following  terms : 
"  We,  the  conservators,  grant  liberty  and  licence  to  fasten, 
"  and  henceforth  to  keep  fastened,  his  coal,  coal-hulk,  or 
"  vessel  called  the  Black  Prince,  to  the  moorings  placed 
"  by  the  said  conservators  in  the  said  river  at  Grravesend 
"  Beach,  until  either  party  shall  have  given  to  the  other 
"  one  calendar  month's  notice  in  writing  to  determine  or 
"  put  an  end  to  this  licence.  In  consideration  of  which 
"  the  said  William  Watkins  agrees  with  the  said  conserva- 
"  tors  to  pay  towards  the  expenses  of  the  said  conservators 
"  in  placing,  and  maintaining,  and  repairing,  the  annual 
"  sum  of  30/.  lis." 

It  was  held,  that  these  words  did  not  amount  to  a  demise, 
and  that  the  appellant  was  not  an  occupier,  but  merely  a 
person  having  a  licence  to  use  the  moorings.' 

The  above  case  was  commented  on  by  Willes,  J.,  in 


'  Grant  v.  Oxford  Local  Board 
General  District  JRate,  38  L.  J.,  M. 
C.  39  ;  L.  E.,  4  Q.  B.  9  ;  19  L.  T. 
378. 


=  37  L.  J.,  M.  C.  73;   L.  E.,  3 
Q.  B.  350  ;  18  L.  T.  601  ;  32  J.  P. 

294. 

^  See  judgment  of  Blackburn,  J. 
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Cory  V.  Churchtvardens  of  Greemoich}  The  latter  was  a  case 
stated  by  a  stipendiary  magistrate  under  20  §•  21  Vict. 
c.  43. 

The  appellants  were  the  owners  of  a  coal  derrick  Cfe/'y  v.  Green- 
riding  afloat  on  the  river  Thames  within  the  parish  of 
Grreenwich,  and  retained  at  the  spot  where  it  floats  by  two 
single  fluke  anchors  on  the  side  nearest  the  shore,  by  two 
stones  on  the  channel  side,  and  by  two  stream  anchors, 
one  at  the  head  and  the  other  at  the  stern.  The  anchors 
and  stones  were  merely  dropped  into  the  river,  but,  before 
dropping  the  stones,  a  small  quantity  of  the  ballast  was 
removed  in  the  bed  of  the  river,  so  that  the  stones  might 
lie  flat  and  securely.  The  stones  were  merely  to  serve 
the  purpose  of  anchors.  The  derrick  was  formerly  at- 
tached in  another  part  of  the  river,  and  was  moved  thence 
to  its  present  position,  bringing  with  it  anchors  and  stones. 
It  had  been  anchored  at  the  same  place  for  some  years, 
but  duly  changed  its  position  slightly  with  the  ebb  and 
flow  of  the  tide,  and  by  agreement  with  the  Conservators 
of  the  Thames,  in  whom  the  soil  of  the  bed  of  the  river  is 
vested,  and  who  have  the  management,  and  by  whose 
permission  the  derrick  was  moored  where  it  was,  it  was 
liable  to  be  removed  by  them  to  another  part  of  the  river. 
On  the  hearing  of  summonses  against  the  appellants  for 
non-payment  of  rates,  to  which  they  had  been  rated  in 
respect  of  the  moorings  by  which  the  derrick  was  attached 
to  the  soil,  the  magistrate  found  as  a  fact  that  the  ap- 
pellants were  occupiers  of  the  soil  in  the  bed  of  the  river, 
on  which  the  moorings  were  placed. 

It  was  held  on  appeal,  however,  that  notwithstanding  the 
finding  of  the  magistrate,  there  was  no  such  occupation  of 
the  soil  of  the  river,  upon  the  facts  stated  in  the  case, 
by  the  appellants  as  to  make  them  liable  to  be  assessed 
to  the  poor  rate. 

1  41  L.  J.,  M.  0.  142 ;  L.  E.,  7  0.  P.  499  ;  27  L.  T.  150. 
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Willes,  J.,  said,  "  They  no  more  occupy  the  bed  of  the 
"  river  than  does  the  anchor  of  any  vessel  at  anchor  there. 
"  It  is  an  easement  or  privilege  of  navigation.  Loitering 
"  on  the  way  does  not  make  the  loiterer  an  occupier.  .  .  . 
"  In  The  Queen  v.  Forrest,^  the  landing  could  only  be 
"  used  at  Grreenwich,  and  the  pier  was  fixed  to  the  shore, 
"  but  in  this  case  the  derrick  moved  about  the  river ;  so 
"  also  there  were  in  the  above  ease  fixed  blocks  on  which 
"  one  stage  rested  and  occupied  the  ground  when  the  tide 
"  was  low.  As  to  Watkins'  case,^  the  moorings  there  were 
"  fixed  and  immovable,  and  part  of  the  soil,  and  not  of 
"  the  vessel ;  and  if  the  moorings  in  the  present  case  were 
"  distinct  from  the  vessel,  and  fixed  to  the  soil,  there 
"  might  have  been  an  occupation  by  them,  but  I  will  not 
"  follow  out  the  reasoning  of  the  Court  of  Queen's  Bench 
"  to  see  whether  or  no  the  conservators  would  in  such  case 
"  be  the  occupiers." 

Keating,  J.,  said,    "  I  think  this  case  comes  to  nothing 

"  more  than  the  floating  barge  anchored  to  the  posts  in 

"  the  bed  of  the  river,  and  that  the  case  of  Grant  v.  Local 

"  Board  of  District  of  Oxford^  binds  us." 

EateabiKty  of      The  law,  however,  on  this  subject  has  recently  been 

the  Thames      ^'^J  stated  in  the  case  of  Cory  v.  Bristowe*  the  question  in 

Conj  V.  the  action  being  the  liability  of  the  plaintiils  to  be  rated 

to  the  relief  of  the  poor  in  respect  of  certain  moorings  in 

the  Thames. 

Messrs.  Cory,  the  appellants,  who  were  the  plaintiffs  in 
the  action,  by  permission  of  the  Thames  Conservancy, 
lowered  stones  and  ballast  into  the  bed  of  the  river 
Thames,  so  as  to  make  permanent  moorings,  to  which  they 
attached,  by  like  permission,  certain  floating  hulks,  to  be 
used  for  the  loading  and  unloading  of  coal.     The  works 

'  27  L.  T.,  Kep.,  N.  S.,  M.  0.  '  38  L.  J.,  M.  C.  39 ;   S.  C,  L. 

96.  R.,  4  Q.  B.  9. 

2   Watkins  \.  Overseers  of  Milton-  *  2  App.  C.  262;  46  L.  J.,  M. 

next-6ravesend,  37L.  J.,M:.  C.  73;  C.  273;  36  L.   T.   694;    41  J.   P. 

8.  C,  L.  E.,  3  Q.  B.  350.  709. 
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were  carried  out  under  the  superintendence  of,  and  by 
workmen  employed  by,  the  conservancy,  but  at  the  cost  of 
the  plaintiffs,  and  the  hulks  were  to  be  used  subject  to 
regulations  laid  down  by  the  conservancy.  A  rent  was  to 
be  paid  by  the  plaintiffs  to  the  conservators  for  the  accom- 
modation, and  the  moorings  were  to  be  removable  at  the 
pleasure  of  the  conservators  on  a  week's  notice : — Held, 
affirming  the  judgment  of  the  Court  of  Appeal,  that  the 
plaintiffs  were  in  the  exclusive,  permanent,  and  beneficial 
occupation  of  the  moorings,  and  rateable  in  respect  of  the 
same. 

The  Lord  Chancellor,'  after  stating  the  facts  of  the  case, 
continued :  "  These  being  the  facts  as  to  the  moorings,  I 
'  will,  in  the  first  place,  ask  your  lordships  to  observe  how 
'  completely  they  differ  from  the  other  cases  which  have 
'  been  pressed  on  us.  In  the  case  of  Cory  v.  Church- 
'  'Wardens  of  Greemcich,^  a  derrick  was  moored  by  means 
'  of  two  single-fluked  anchors  on  the  side  nearest  the 
'  shore,  and  by  two  stones  on  the  channel  side,  and  by 
'  two  stream  anchors,  one  at  the  head  and  the  other  at  the 
'  stem.  All  these  anchors  and  stones  could  be  hauled 
'  on  board  the  derrick  by  machinery,  and  were  merely 
'  dropped  into  the  river,  and  were  in  fact  a  part  of  the 
'  ordinary  equipment  of  such  a  vessel.  In  this  case,  you 
'  have  moorings  which  are  fixed  and  embedded  in  the  soil 
'  of  the  river  Thames,  and  if  you  find  persons  in  beneficial 
'  occupation  of  such  moorings,  they  are  within  the  statutes 
'  which  constitute  rateabHity. 

"  Now  who  is  ia  occupation  of  these  moorings  ? 
'  Undoubtedly  the  plaintiffs,  and  not  the  conservators, 
'  are  in  occupation  of  them.  In  Watkins  v.  The  Assess- 
ment  Committee  of  the   Cfrmesend  and  Milton   Union,^ 


1  46  L.  J.,  M.  C,  p.  277.  3  43  L.  J.,  M.  C.   69;    S.   C, 

'  L.  R.,  7  C.  P.  499  ;  44  L.  J.,       L.  R.,  9  Q.  B.  180. 
M.  C.  153. 
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"  there  was  a  coal  hulk  whioh  was  moored  in  the  river 
"  Thames  for  the  purpose  of  distributing  coal  by  lighters ; 
"  the  hulk  was  moored  near  Grravesend ;  there  were  two 
"  screw  piles  driven  in  by  and  belonging  to  the  conserva- 
"  tors,  who  granted  a  licence  to  Watkins  to  use  them.  It 
"  does  not  appear  it  was  an  exclusive  permission,  and  from 
"  the  documents  alone,  it  would  appear  that  the  conser- 
"  vators  might  have  moored  their  own  vessels  to  these 
"  pUes.  But  assuming  it  was  an  exclusive  permission, 
"  yet  these  moorings  were  the  moorings  of  the  conser- 
"  vators,  and  not  of  Watkins.  And  the  Court  held,  and 
"  I  assume  rightly,  that  it  was  merely  a  permission,  not 
"  an  occupation.  Whether  or  not,  however,  that  case  was 
"  correctly  decided,  it  does  not  bear  on  the  present  case, — 
"  where  moorings  were  laid  down  by  and  used  exclusively 
"  by  the  plaintifEs,  and  where  they,  and  no  others,  are  the 
"  occupiers. 

"  But  let  us  look  at  the  nature  of  the  occupation.  It 
"  is  clearly  a  beneficial  occupation ;  and,  therefore,  even 
"if  it  were  a  wrongful  occupation,  it  would,  I  think,  be 
"  rateable.  But  this  occupation  arises  in  this  way, — the 
"  conservators  have  by  their  Act  transferred  to  them  all 
"  the  rights  of  the  Crown  in  the  soil  of  the  bed  of  the 
"  river  Thames,  and  are  the  guardians  and  protectors  of 
"  the  river  for  the  purposes  of  navigation.  They  have 
"  extensive  powers  to  grant  licences  to  place  moorings  in 
"  the  bed  of  the  river,  and  were  applied  to  by  Messrs.  Cory 
"  for  permission  to  lay  down  moorings  for  their  derrick. 
"  Accordingly  a  resolution  was  passed  that  permission  be 
"  given  to  Messrs.  Cory  to  lay  down  moorings  in  a 
"  position  therein  specified, — the  work  to  be  done  to 
"  the  satisfaction  of  the  commissioners,  and  under  the 
"  inspection  of  the  harbour  master,  and  to  remain  on  cer- 
"  tain  specified  conditions, — namely,  amongst  others,  that 
"  the  accommodation  be  assessed,  and  rent  paid  thereon, 
"  and  with  the  full  understanding  on  the  part  of  Messrs. 
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"  Cory  that  if  at  any  time  thereafter  it  should  be  found 
"  by  the  conservators  inexpedient  to  permit  the  moorings 
"  for  the  derrick  hulks  to  remain  in  that  or  any  other 
"  part  of  the  river,  the  conservators  might,  under  the 
"  povrers  vested  in  them  by  the  91st  section  of  the  Thames 
"  Conservancy  Act,  cause  the  same  to  be  removed.  Now 
"  I  cannot  look  upon  this  resolution  otherwise  than  as  an 
"  exercise  by  the  conservators  of  the  powers  of  their  Act. 
"  I  therefore  find  fixed  property,  to  the  beneficial  and 
"  permanent  occupation  of  which  the  appellants  and  no 
"  one  else  can  set  up  any  claim,  and  this  property  arises 
"  out  of  a  licence  duly  granted  in  exercise  of  parliamen- 
"  tary  powers.  On  the  whole,  then,  I  am  entirely  satisfied 
"  with  the  unanimous  judgment  of  the  Court  of  Appeal, 
"  and  more,  that  this  appeal  be  dismissed  with  costs." 

In  determining  the  rateabHity  of   certain  wharves,  it  "Wharves, 
was  held  in  Reg.  v.  Doulais  Iron  Co.,^  that  certain  wharfage 
dues  were  to  be  taken  into  account  in  addition  to  the  rent 
of  the  wharves  themselves. 

"Anchorage  and  beaconage  toUs"  have  been  held  to  be  Anchorage 
rateable  as  connected  with  the  use  of  the  soil.^ 

"  The  occupier  of  a  lighthouse  is  rateable  in  respect  of  Lighthouses 
"  the  annual  value  of  the  lighthouse  machinery,  &c.,  unless  house  tolls. 
"  the  occupation  is  that  of  the  Crown ;  but  the  occupier  is 
"  not  rateable  in  respect  of  the  tolls."' 

In  Bex  V.  Reboioe,^  the  facts  disclosed  were  that  King  -S««  ^-  Jieiowe. 
Charles  granted  to  Sir  Isaac  Eebowe  liberty  to  erect 
lighthouses  in  Harwich,  and  towards  the  maintenance 
of  them  certain  tolls  and  duties  payable  by  all  ships 
passing  or  coming  into  that  harbour;  and  that  in  pur- 
suance of  this  authority  two  lighthouses  were   erected, 


1  10  B.  &  S.  208,  11.  *  Cowp.   583  ;    Cald.   155,   351 ; 

2  Seg.  V.  Durham,  Earl  of ,  28  L.  S.  C,  LofEt,  77;  Const.  142,  pi. 
J.,  M.  C.  232 ;  2  E.  &  E.  230 ;  1  177  ;  Nolan's  Poor  Law,  vol.  i.  p. 
L.  T.  30.  99. 

^  Castle's  Law  of  Eating,  p.  197. 


Digitized  by  Microsoft® 


.618  OF   TOLLS    AND    BATES. 

which  Mr.  Eehowe  claimed  under  this  grant  and  subse- 
quent letters-patent.  The  duties  he  received  annually 
amounted  to  1,400/.,  but  only  part  thereof  was  received 
at  the  port  of  Harwich — the  rest  at  many  different  ports 
in  the  kingdom.  The  collections  were  casual,  as  ships 
pass  by  or  come  into  the  harbour ;  and  there  was  no  other 
advantage  arising  from  the  lighthouses.  The  defendant 
occupied  these  lighthouses  by  two  men  kept  in  his  pay  to 
light  and  attend  the  fire  and  lamps,  who  had  a  bed  or  beds 
in  the  larger  lighthouse  to  lie  on  alternately.  Mr.  Eebowe 
did  not  reside  in  the  parish,  nor  was  otherwise  an  occupier 
there  than  as  above.  He  was  rated  for  the  lighthouse  in 
the  same  proportion  to  the  land  tax  as  to  the  poor  rate. 
The  sessions  were  of  opinion  that  he  ought  to  be  rated 
and  assessed  towards  the  relief  of  the  poor  of  St.  Nicholas 
parish,  in  respect  of  the  said  lighthouse  and  the  duties 
collected  and  paid  as  aforesaid.  Lord  Mansfield,  0.  J., 
said :  "  They  have,  properly  speaking,  rated  the  fire  and 
"  the  profits  arising  from  the  licence.  The  Pantheon  play- 
"  house,  and  other  places  of  public  amusement,  are  rated, 
"  I  suppose,  but  not  for  their  profits.  We  will,  however, 
"  consider  of  it ;  but  it  seems  to  me,  at  present,  that  these 
"  duties  are  not  rateable."  Subsequently  he  observed : 
"  We  took  some  time  to  consider  of  the  case  of  Mr.  Eebowe, 
"  and  we  are  all  of  opinion  that  he  ought  not  be  rated  for 
"  the  tolls.  This  property  is  not  in  the  parish.  They 
"  have  not  rated  the  house,  but  they  have  rated  the  toUs. 
"  The  tolls  are  not  locally  situated  within  the  parish,  and 
"  therefore  not  rateable  here."  ^ 
Mex  V.  Tijne-  In  Rex  v.  Inhabitants  of  Tynemouth,^  it  was  held  that 
the  tolls  of  a  lighthouse  situated  in  the  township  of  Tyne- 
mouth,  which  tolls  were  collected  out  of  the  township  in 
the  several  ports  at  which  the  vessels  passing  by  the  coast 
afterwards  arrived,  are  not  rateable  qua  tolls  in  the  town- 

'  Nolan's  Poor  Law,  vol.  i.  p.  ^  12  East,  46. 

90,  &c. ;  Bott's  Appendix,  p.  384. 
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ship.  And  the  residence  in  such  lighthouse  by  one  as 
servant  to  the  owner,  and  at  an  annual  salary,  to  take 
care  of  the  lights,  is  the  occupation  of  the  master,  who 
alone  can  be  rated  in  respect  of  such  occupation  of  the  toll- 
house. 

"  It  is  no  question  now,"  said  Lord  EUenborough,  C.  J., 
"  whether  this  property  could  be  rated  in  some  other  way, 
"  as  if  the  lighthouse,  whose  light  is  the  meritorious  cause 
"  of  earning  the  tolls,  were  in  consequence  let  at  a  larger 
"  rent ;  but  this  is  a  rate  specially  upon  the  toUs,  and 
"  therefore  the  case  is  not  distinguishable  from  Rex  v. 
"  JRebowe,^  which  is  so  immediately  in  specie,  and  in  aR 
"  its  circumstances  the  same,  that  it  concludes  the  ques- 
"  tion — What  local  property  is  there  within  the  township  ? 
"  The  subject-matter  of  the  rate  has  no  locality  within 
"  this  township.  As  to  the  other  point,  it  is  equally  clear 
"  that  it  is  the  occupation  of  the  master  by  his  servant, 
"  and  not  the  occupation  of  the  servant  himself;  and 
"  therefore  the  rate  on  the  servant  is  bad  on  that  ground." 

These  decisions  were  confirmed  in  the  case  of  Hex  v.  Hex  v.  Coke. 
Coke?. 

There  a  poor  rate  was  imposed  upon  "a  lighthouse, 
"  together  with  the  duties  and  contribution  money  pay- 
"  able  in  respect  of  ships  passing  by  the  same ; "  the 
lighthouse  was  occupied  by  a  servant  of  the  owner,  and 
was  situated  in  the  parish,  but  the  duties  were  collected 
out  of  the  parish ;  it  was  held  that  these  duties  did  not 
constitute  part  of  the  annual  profits  of  the  house  or  land 
where  the  light  was  placed,  and  were  not  rateable  to  the 
poor.^ 

Holroyd,  J.,  said,  "  This  is  a  rate  made  not  upon  the 
"  lighthouse  alone,  but  on  the  lighthouse  together  with 
"  the  duties  or  contribution-money  ia  respect  of  ships, 
"  hoys,  and  barques  passing  the  same.     I  am  of  opinion 


'  Cowp.  5S3  ;    Cald.   155,   351 ;  ^  ^^^  y.  p^^^^  5  B.  &  C.  797. 

S.  G.,  Lofft,  77. 
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that  the  lighthouse  is  rateable  for  the  sum  at  which  it  may 
be  valued,  but  that  the  tolls  and  duties  are  not  rateable. 
We  cannot  hold  them  to  be  rateable  unless  we  OYertum 
the  cases  of  Rex  v.  Rebowe^  and  Rex  v.  Tynemouth^  and 
the  principles  upon  which  these  cases  have  been  decided, 
as  well  as  others  in  which  it  has  been  held,  that  tolls, 
although  not  rateable  per  se,  are  rateable  where  they  can 
be  considered  as  money  paid  for  the  use  and  occupation 
of  the  land.  The  case  of  Rex  v.  Reboice  was  very  similar 
to  the  present.  There  the  king  by  letters-patent  granted 
to  Sir  Isaac  Eebowe  liberty  to  erect  hghthouses  at 
Harwich,  and  towards  the  maiatenanoe  of  them  certain 
duties  and  tolls  were  made  payable  by  all  ships  passing 
or  coming  into  that  harbour.  That  was  a  franchise 
granted  by  the  Crown;  it  differs  from  many  others 
which  are  called  so,  but  the  privilege  granted  was  a 
franchise.  The  power  to  erect  lighthouses  originally  be- 
longed to  the  Lord  High  Admiral,  and  afterwards  was 
granted  to  the  Trinity  House.  What  is  the  toll  payable 
for  ?  Not  for  any  benefit  received  within  the  parish,  for 
it  is  payable  every  time  the  ships  pass  the  lighthouse, 
whether  any  benefit  be  received  or  not  by  the  ships, — 
whether  they  pass  by  day  when  the  lights  are  out,  or 
whether  they  pass  in  the  night  when  the  lights  are  burn- 
ing. In  Rex  V.  Rehowe,  the  rate  was  made  upon  the 
tolls  and  duties."  His  lordship  here  quoted  Lord 
Mansfield's  judgment,  noted  above :  "  And  after  taking 
time  to  consider.  Lord  Mansfield  and  all  the  judges  were 
of  opinion  that  Mr.  Eebowe  ought  not  to  be  rated  for 
the  tolls ;  he  says,  '  the  property  is  not  in  the  parish.' 
By  property  he  does  not  mean  the  lighthouse,  but  the 
tolls,  which  did  not  arise  from  any  benefit  received  in 
the  parish  by  the  persons  paying  toll.  He  afterwards 
says,  '  The  tolls  are  not  locally  situate  in  the  parish,  and 
'  are  not  rateable  there.'     If  they  were  to  be  considered 


1  Const.  142,  pi.  177;  Cowp.583; 
Nolan's  Poor  Law,  vol.  i.  p.  99. 


12  East,  46. 
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"  as  part  of  the  money  for  which  the  lighthouse  might  be 
"  rated,  they  might  have  been  rated  under  the  denomina- 
"  tion  of  tolls.  At  a  considerable  interval  of  time  after 
"  the  decision  of  that  case,  came  the  case  of  Bex  v.  Tyne- 

"  mouth Now  in  this  case  the  profits  of  the 

"  lighthouse  arise  from  the  tolls  which  are  rated  under  the 
"  name  of  duties  and  contributions.  I  think,  according  to 
"  these  two  cases,  we  must  decide  that  the  tolls,  not  being 
"  received,  and  having  no  locality  within  the  parish  of 
"  Lydd,  are  not  rateable." 

It  has  been  shown  above,  that  where  the  bed  of  a  river  Rivers  and 
is  in  permanent  and  beneficial  occupation  by  means  of  ^"'"^®- 
moorings,  &c.,  the  owners  thereof  are  liable  to  be  rated  in 
the  parish  in  which  the  land  so  occupied  is  situated.^  The 
question  in  all  the  decisions  there  considered  was, — What 
can  be  said  to  constitute  a  permanent  beneficial  occupa- 
tion ?  A  similar  principle  applies  where  rivers  have  been 
entrusted  by  Acts  of  Parliament  to  companies  or  trustees 
for  the  purposes  of  improving  the  navigation.  In  such 
cases,  unless  the  incorporating  Act  actually  vests  the  soil 
in  them,  the  proprietors  have  been  held  not  rateable.^ 

The  rateability  of  ferries  requires  to  be  fully  noticed, 
since  it  was  with  reference  to  ferry  tolls  that  the  principle 
that  tolls  detached  altogether  from  local  real  property  are 
not  rateable  per  se,^  was  first  laid  down. 

In  the  important  case  of  Ilex  v.  Nicholson,^  which  has 
been  already  referred  to,  it  was  held,  that  the  lessee  and 
occupier  of  an  ancient  and  exclusive  ferry,  not  being  an 
inhaUtant  resiant  within  the  township  in  which  one  of  the 
termini  of  the  ferry  is  situated,  is  not  liaile  to  be  rated 
there  for  any  share  of  the  tolls  of  such  ferry ;  for  supposing 
a  ferry  to  be  real  property,  it  is  not  such  real  property  as 

^  Cory  V.  Bristowe,  see  ante,  p.  CaMer  Navigation,  9  B.  cS;  C.  820  ; 

614  et  seq.  3  B.  &  Ad.  139;  Bruce  v.  Willis, 

=  RexY.  Mersey  and  Inoell  Navi-  11  A.  &  E.  463;    9  L.  J.,  M.  0. 

gation,  9  B.  &  C.  95  ;  Rex  v.  Thomas,  43. 
9  B.  &  C.   114;   Rex  v.  Aire  and  ^  RexY.  Nicholson,  12  East,  330. 
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is  mentioned  in  the  statute  43  Eliz.  c.  2,  the  occupancy  of 
which  subjects  the  party  to  the  relief  of  the  poor  of  the 
place.  And  all  the  cases  where  the  parties  have  been 
held  rateable  in  respect  of  the  occupancy  or  receipt  of 
tolls  (apart  from  the  question  of  inhabitancy)  have  been, 
where  they  at  the  same  time  occupied  real  visible  pro- 
perty connected  with  such  tolls  in  the  place  where  they 
were  rated. 

So,  too,  in  a  case^  decided  on  the  same  authority,  it  was 
held,  that  the  oimer  of  a  ferry  residing  in  a  different  parish, 
but  taking  the  profits  of  the  ferry  on  the  spot  by  his 
servants  and  agents,  is  not  rateable  for  such  toUs  in  the 
parish  where  they  were  so  collected,  and  where  one  of  the 
termini  of  the  ferry  was  situated,  and  on  which  shore 
the  ferry  boats  were  secured  by  means  of  a  post  in  the 
ground — the  soil  itself  at  the  landing-places  being  the 
king's  common  highway,  and  the  owner  of  the  ferry 
having  no  property  in  or  exclusive  possession  of  it. 
■?f''7-  In    delivering    judgment    in  Rex    v.  Nicholson,^  Lord 

EUenborough,  C.  J.,  said  : — "  There  was  a  case  of 
"  Williams  v.  Jones,^  argued  in  the  last  term,  which,  in 
"  principle,  is  the  same  as  the  present,  and  will  be 
"  governed  by  it,  unless  the  Court  should  hereafter  see 
"  any  special  ground  on  which  to  distinguish  it.  The 
"  rate  is  here  imposed  on  the  tolls  merely  of  the  ferry,  and 
"  the  question  is — -Whether  the  proprietor  of  the  ferry, 
"  who  is  not  an  inhabitant  of  the  township  in  which  he  is 
"  rated,  be  liable  to  be  rated  for  such  toUs  received  by 
"  him  there  ?  And  this  being  a  question  upon  the 
"  construction  of  the  statute  43  Eliz.  c.  2,  it  is  material  to 
"  look  to  the  words  of  it.  By  that  statute,  the  parish 
"  officers,  by  consent  of  two  justices  of  peace,  are  directed 
"  to  raise  a  competent  sum  for  the  relief  of  the  poor,  by 
"  taxation  of  '  every  inhabitant,  parson,  vicar,  and  others  ; 
"  '  and  of  every  occupier  of   lands,  houses,  tithes  impro- 

'    Williams    T.    Jones,    12    East,  ^  12  TSast,  3il  et  set/. 

346.  '  12  East,  334. 
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"  '  priate,  propriations  of  tithes,  coal  mines,  or  saleable 
"  '  underwoods  in  tlie  said  parish.'  Now  tolls  do  not 
"  come  within  any  one  specification  of  occupancy  de- 
"  scribed  by  the  statute ;  they  are  not  lands  nor  houses, 
"  &o.  If,  therefore,  the  owner  be  taxable  for  them  at  all, 
"  it  must  be  as  an  inhaUtant  of  the  parish  out  of  which 
"  they  arise  ;  but  there  is  no  case  in  which  the  word 
"  inhabitant  in  that  statute  has  been  held  to  mean  any 
"  other  than  a  resident  within  the  parish.  In  the  cases 
"  which  have  occurred  of  rating  in  respect  of  personal 
"  property,  such  as  The  King  v.  Liverpool,  and  The  King 
"  V.  Collison,  mentioned  in  The  King  v.  Jones^  residence 
"  was  considered  necessary  to  constitute  inhabitancy. 
"  But  we  are  reminded  of  cases  where  tolls  arising  from 
"  navigable  canals,  to  which  the  tolls  of  a  ferry  are 
"  assimilated,  have  been  held  rateable,  without  any  refer- 
"  ence  to  the  question  of  inhabitancy  ;  and  the  Wickham 
"  case  is  much  relied  on — -where  a  corporation  was  held 
"  rateable  for  market  tolls  ;  but  they  were  the  lords  of  the 
"  soil  where  the  market  was  held  in  respect  of  which  they 
"  were  rated  for  the  tolls.  In  the  case  of  The  King  v. 
"  Cardington^  the  rate  was  specifically  upon  the  sluices — 
"  on  that  which  was  local  and  visible  property,  and 
"  producing  profit  within  the  parish ;  and  all  the  cases 
"  where  tolls  have  been  held  to  be  rateable,  when  they  are 
"  examined,  will  be  found  to  have  proceeded  on  that 
"  ground.  It  was  so  in  the  case  of  The  Staffordshire  and 
"  Worcestershire  Canal.^  The  company  were  there  rated 
"  for  '  their  basins,  towing  paths,  and  that  part  of  their 
"  '  canal  and  the  locks  lying  within  Lower  Mitton  ;  and 
"  '  for  the  tolls  and  dirties  arising  therefrom  due  at  Lower 
"  '  Mitton.^  There  could  be  no  doubt  that  the  basins, 
"  totoing  j^mths,  canal,  and  locks  were  local  visible  property 
"  there,  and  the  tolls  and  duties  arising  therefrom,  classed 
"  and  connected  as  they  are  with  the  local  visible  property 

1  8  East,  451—457.  '  8  T.  R.  340. 

^  Cowp.  581. 
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Seg.  V.  North 
and  South 
Shields  Ferry 
Co. 


rated,  were  considered  as  resulting  from  that  local  and 
'  visible  property.  In  all  these  cases,  the  tolls  have 
'  arisen  from  the  use  of  the  canal,  which  is  local  and 
'  visible,  being  part  of  the  land  itself,  lying  within  the 
'  parish  where  the  tolls  have  been  rated.  But  there  is  no 
'  case  where  tolls,  detached  altogether  from  local  real 
'  property,  have  been  held  to  be  rateable  per  se.  When, 
'  therefore,  we  are  called  upon  to  decide  such  a  question 
'  for  the  first  time,  I  am  always  disposed  to  go  to  the 
'  fountain  head,  which  is  the  Act  of  the  43  Uliz.;  and 
'  lookiag  at  the  words  of  that  Act,  I  do  not  find  any  of 
'  them  which  extend  to  rate  any  person  not  being  an 
'  inhabitant  of  the  place,  nor  the  occupier  of  any  of  the 
'  specific  kinds  of  property  mentioned  in  the  Act.  And 
'  not  finding  any  description  in  the  statute  which  applies 
'  to  the  case  of  this  appellant,  I  cannot  hold  him  to  be 
'  rateable  for  these  tolls." 

In  Meg.  v.  North  and  South  Shields  Ferry  Company,^  a 
company  was  authorized  ^  to  maintain  a  ferry  by  boats 
between  North  and  South  Shields,  across  the  Tyne  ;  and 
to  erect  ferry  houses,  landing-places,  &c.  on  either  side. 
The  boats  passed  from  one  to  the  other  across  the  river ; 
and  no  tolls  could  have  been  earned  without  the  use  of  the 
landing-places,  nor  for  such  use  without  the  transit.  The 
company  were  rated  to  the  poor  on  the  north  side,  as 
occupiers  of  a  "  ferry  landing  and  tolls,"  in  a  sum 
including  half  the  net  value  of  the  tolls.  It  was  held, 
however,  that  the  tolls  could  not  be  rated  directly  as 
being  connected  with  real  property  occupied  in  the  town- 
ship, and  thus  ceasing  to  be  incorporeal,  or  indirectly  as 
profits  of  land ;  but  that  the  land,  on  the  other  hand, 
should  not  be  taken  at  its  value  as  land  merely,  but  should 
be  rated  on  an  estimate  of  the  rent  which  might  be  ob- 
tainable for  it  from  its  being  available  for  earning  tolls. 
It  was  further  held  that  the  rateable  value  could  not  be 


1  1  E.  &  B.  140;   22  L.  J.,  M. 
C.  9 ;  7  Bail.  Cas.  849 ;  20  L.  T., 


0.  S.  89;   17  J.  P.  21. 
'■  By  10  Geo.  IV.  ^.  98. 
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ascertained  by  diyiding  the  profits  in  proportion  of  the 
land  occupied  in  the  two  townships,  and  the  length  of 
transit.^ 


The  right   of    fishery  was    not    formerly  rateable   at     Fisheries. 
common  law,  unless  connected  with  the  use  of  the  land ;  ^ 
but  now,  by  37  8c  38   Vict.  c.  54,^  s.  6,  it  is  enacted  as 
follows : — 

1.  Where  any  right  of  fowling,  or  of  shooting,  or  of 
taking  or  killing  game  or  rabbits,  or  oi  fishing  (hereinafter 
referred  to  as  a  right  of  sporting),  is  severed  from  the 
occupation  of  the  land,  and  is  not  let,  and  the  oAvner  of 
such  right  receives  rent  for  the  land,  the  said  right  shall 
not  be  separately  valued  or  rated,  but  the  gross  and 
rateable  value  of  the  land  shall  be  estimated  as  if  the  said 
right  were  not  severed;  and  in  such  case,  if  the  rateable 
value  is  increased  by  reason  of  its  being  so  estimated,  but 
not  otherwise,  the  occupier  of  the  land  may  (unless  he  has 
specifically  contracted  to  pay  such  rate  in  the  event  of  an 
increase)  deduct  from  his  rent  such  portion  of  any  poor  or 
other  local  rate  as  is  paid  by  him  in  respect  of  such 
increase;  and  every  assessment  committee,  on  the  applica- 
tion of  the  occupier,  shall  certify  in  the  valuation  list,  or 
otherwise,  the  fact  and  amount  of  such  increase. 

2.  Where  any  right  of  sporting,  when  severed  from  the 
occupation  of  the  land,  is  let,  either  the  owner  or  the  lessee 

'  Of.   as  to  ferries,   Castle,   pp.  "  over  a  road,  and  a  tramway  oar 

193 — 197.       Mr.    Castle    remarks  "  that  travels  along  the  rails  laid 

that  "in  all  these  cases  of  ferries,  "  down  for  that   particular  pur- 

"  the  passengers,    &c.    appear  to  "pose;  if  this  be  so,  the  question 

"have    been    carried     in     boats  "of  the  rateabUity  of  a  ferry  so 

"  worked  by  wind  or  steam,  or  by  "  worked  would  probably  be  de- 

"  hand  freely  over  the  surface  of  "  cided  upon  the  same  principle  as 

"  the  water.     The  oases  where  the  "  the  tramway  cases  : "  page  196. 

"ferry  is   worked    by  means    of  ^  See  Castle,  p.  167;  JJ«»  v.  .BWis, 

"  ropes  or  chains  lying  on  the  bed  1  M.  &  S.  652. 

"  of  the  river,  do  not  seem  to  have  *  An  Act  to  amend  the  law  re- 

"  been  brought  before  the  Court.  specting  the  liability  and  valua- 

"  The  distinction  between  the  two  tion  of   certain  property  for   the 

"  seems  to  be  similar  to  that  be-  purposes  of  rates.     See  Castle,  pp. 

"  tween  a  carriage  driving  freely  328,  329. 
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thereof,  according  as  the  persons  making  the  rate  deter- 
mine, may  be  rated  as  the  occupier  thereof. 

3.  Subject  to  the  foregoing  provisions  of  this  section, 
the  owner  of  any  right  of  sporting,  when  severed  from  the 
occupation  of  the  land,  may  be  rated  as  the  occupier 
thereof. 

4.  For  the  purposes  of  this  section,  the  person  who,  if 
the  right  of  sporting  is  not  let,  is  entitled  to  exercise  the 
right,  or  who,  if  the  right  is  let,  is  entitled  to  receive  the 
rent  for  the  same,  shall  be  deemed  to  be  the  owner  of  the 
right. 

Canals.  Certain  Canal  Acts,  passed  at  the  time  when  such  under- 

Exemption  of  takings  Were  chiefly  begun,  contained  provisions  partially 

in  certain        exempting  such  canals,  in  so  far  that  they  made  "  the 

"  rateabihty  of  the  lands  taken  for  the  canal  independent 

"  of  the  profits  of  the  undertaking  generally,  by  enacting 

"  that  such  lands  are  to  be  rated  as  other  lands  in  the 

"  parish."^    And  hence  it  was  held,^  that  companies  so 

exempted  were  not  liable  to  be  rated  for  the  land  used  for 

the  purposes  of  the  canal  according  to  its  improved  value, 

but  in  the  same  proportion  as  other  lands  lying  near 

should  be  rated,  and  as  the  same  lands  would  be  rateable 

in  case  the  same  were  the  property  of  individuals  in  their 

natural  capacity. 

Value  of  ad-        With  regard  to  the  question  of  the  value  of  "the  other 

iX'ffrto'be   "  ^^'^^^  ly™S  round,"  it  was  decided  in  Rex  v.  Monmoiith- 

considered.      shire  Canal  Co.,^  that  the  canal  was  to  be  rated  at  the 

value  which  the  adjacent  lands  bore  at  the  time  of  the 

rate,  and  not  at  their  value  at  the  commencement  of  the 

undertaking,  nor  at  that  which  they  would  have  borne  at 

the  time  if  the  canal  had  not  been  made,  and  their  value 

thus  considerably  increased. 

1  Castle,  p.  150;  Sex  v.  St.  Peter  Grand  Junction  Canal,  1  B.  &  Aid. 

the  Great,  5  B.  cfe  C.  473  ;   The  King  289. 
v.  Regent's  Canal,  6  B.  &  C.  720;  ^  it,_ .  Castle,  p.  154. 

Hex  V.  Ghclmer  and  Blachwater  Na-  ^  3  A.  &  E.  619. 

vigation,  2  B.  &  Aid.  14  ;  Hex  v. 
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It  appears,  however,  to  be  a  moot  point  whetker,  in 
ascertaining  the  value  of  adjoining  lands,  where  such  land 
has  been  covered  for  the  most  part  with  buildings,  the 
value  of  uncovered  land  should  be  taken,  or  whether  the 
average  value  of  the  whole  of  the  adjacent  lands  was  to  be 
the  true  criterion.^  It  has  been  held  on  the  one  hand  by 
Lord  Ellenborough  in  Rex  v.  Grand  Junction  Canal^  and 
Lord  Campbell  and  Erie,  J.,  in  Reg.  v.  G-rand  Junction 
Canal^  that  the  land  should  be  rated  as  other  lands  would 
be,  supposing  them  not  to  be  applied  to  the  purposes  of 
the  canal,  but  to  have  remained  in  the  hands  of  individual 
farmers  for  ordinary  agricultural  purposes;  and  on  the 
other  by  Cookburn,  0.  J.,  in  Reg.  v.  Glamorganshire  Canal,* 
it  was  laid  down  that  the  true  criterion  is  what  a  tenant 
from  year  to  year  would  give  for  the  adjoining  land 
increased  in  value  by  buildings,  together  with  the  adjoin- 
ing lands  of  other  descriptions,  the  different  lands  being 
brought  into  hotchpot,  so  that  the  canal  would  be  rated 
according  to  the  aggregate  value  of  the  adjoining  lands  at 
the  time  the  rate  was  made.^ 

Mr.  Castle,  however,  points  out,*  that  in  the  cases  of  Grand  June- 
Grand  Junction  Canal  Co.  v.  Hemel  Hempstead,  and  Grand  BemeiBemji- 
Juuction    Canal    Co.  v.   King's    Langley,^  the    Court   of  ^*'"^- 
Queen's  Bench  "followed  the  opinion  of  Lord  Campbell  f;','^"alml%. 
"  rather  than  of  Cockburn,  C.  J."     There  the  company.  King's 
according  to  the  provisions  of  24  Geo.  III.  c.  24,  s.  19,    ^"^  ^^" 
were  to  be  rated  to  aU   taxes  in  respect  of   lands  and 
grounds  purchased  or  to  be  purchased,  and  aU  warehouses, 
or  other  buildings  in  the  same  proportion  as  other  lands  and 
bmldings  adj  oining,  &c.     Land  was  purchased,  a  canal  with 
towing  paths,  lock  houses,  &c.,  made,  and  subsequently  a 
railway  was  made  adjoining.     It  was  held,  that  the  lands 
occupied  by  the  canal  was  to  be  rated  in  the  same  propor- 

•  Castle,  p.  155.  ^  See  Castle,  pp.  152—159. 

2  1  B.  &  Aid.  289.  ^  Page  159. 

3  7  W.  R.  597.  '  L-  R-,  6  Q.  B.  173 ;  40  L.  J., 
^  3  E.  &  E.  186;  29  L.  J.,M.  C.  M.  C.  25  ;  24  L.  T.  228. 

238. 
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tion  as  open  land  near,  the  value  of  wliich  might  be 
increased  by  circumstances,  and  the  buildings  of  the  com- 
pany as  the  biiildings  lying  near.  It  was  further  decided, 
that  the  land  occupied  by  the  canal  lying  near  the  railway 
was  not  to  be  rated  as  land  improved  in  value  by  the 
railway ;  and  that  the  rateable  value  of  the  canal  was  not 
affected  by  the  company  carrying  on  the  business  of 
carriers: — MeUor,  J.,  remarked:  "It  is  true  that  Oock- 
"  h\im,G.  J., in  Beg. Y.  Glamorganshire  Catial,^ seeraa  to  have 
"  disapproved  of  the  decision  of  Lord  Campbell,  C.  J.,  and 
"  Erie,  J.,  in  Beg.  v.  Grand  Junction  Canal;  ^  but  I  think 
"  that  there  is  a  distinction  between  the  two  cases.  I  do 
"  not  think  that  Lord  Campbell,  C.  J.,  and  Erie,  J.,  in- 
"  tended  to  say  that  the  land  occupied  by  the  canal  was 
"  always  to  be  rated  at  the  value  of  purely  agricultural 
"  land,  which  Cookburn,  C.  J.,  in  Beg.  v.  Glamorganshire 
"  Canal,  appears  to  have  thought  they  intended,  but  at  the 
"  increased  value  of  surrounding  land  as  determined  from 
"  time  to  time  by  circumstances.  If  the  land  lying  near 
"  becomes  of  more  value  by  a  new  mode  of  cultivation 
"  being  adopted,  or  by  a  different  use  being  made  of  it,  as 
"  being  used  as  a  market  garden,  or  by  buildings  being 
"  erected  in  the  neighbourhood,  then  the  rateable  value  of 
"  the  canal  wiU  be  determined  by  the  increased  rateable 
"  value  of  the  land  lying  near." 

The  principle  laid  down  in  the  decisions  of  Grand 
Junction  Canal  Co.  v.  Hemel  Hempstead,^  and  Beg.  v. 
Glamorganshire  Canal  Co.,*  was  followed  in  the  late  case  of 
Begenfs  Canal  Co.  v.  8t.  Pancras  Assessment  Committee.^ 
Segent's  Canal  There  the  Canal  Company's  Act  provided  that  the  lands 
of  the  company,  whether  covered  with  water  or  not, 
and  also  all  dwelling-houses,  wharves,  warehouses,  lock- 
houses,  and  other  houses  of  the  company,  should  be 
rateable — the    lands    according    to    their    quantity    and 

1  3  E.  &  E.  186  ;  29  L.  J.,  M.  C.  •*  3  E.  &  E.  186  ;  29  L.  J.,M.  C. 
238 ;  2  L.  T.  604.                                    238. 

2  7  W.  E.  597.  «  3  Q.  B.  Div.  73. 
'  L.  B.,  6  Q.  B.  173, 
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quality,  and  the  dwelling-houses,  &c.,  according  to  the 
nature  and  respective  uses,  dimensions,  and  descriptions 
thereof;  and  should  be  charged  and  assessed  in  like 
manner  as  lands  of  a  like  quality,  and  dwelling-houses, 
&c.,  of  a  like  and  similar  size,  nature,  dimension  or 
description  in  the  respective  parishes  where  the  same 
should  be  situate,  were,  or  should  be,  assessed  or  charged. 
The  lands  adjoining  the  canal  were  all  built  upon,  and 
the  assessment  committee  sought  to  assess  the  canal  and 
towing  path  on  the  following  principle.  They  assumed 
the  area  occupied  thereby  to  be  covered  by  buildings 
similar  in  rateable  value  to  the  buildings  adjoining  the 
canal,  allowing  for  necessary  roads,  access,  &c.,  and  then 
took  a  proportionate  part  of  such  rateable  value  as  repre- 
senting the  rateable  value  of  the  lands  so  covered  as  distin- 
guished from  the  buildings : — Held,  that  the  canal  ought 
to  be  rated  in  like  manner  as  land  of  the  like  quality  in 
the  parish  uncovered  with  buildings,  the  value  of  which 
might  be  increased  from  time  to  time  by  circumstances, 
and  that  the  mode  of  assessment  proposed  by  the  assess- 
ment committee  was  therefore  incorrect. 

It  was  formerly  held,  that  canal  tolls  were  rateable  2^er  Canal  tolls 
so,  and  not  as  part  of  the  profits  arising  from  the  occupa-  gj^'^Uy  held 
tion  of  the  soil,  and,  therefore,  were  rateable  in  the  parish  rateable 
where  they  became  due,  that  is,  where  the  voyage  ter- 
minated. ^ 

This  rule  was  slightly  modified  by  the  decision  in  the 
case  of  Rex  v.  Leeds  and  Liverpool  Canal^  where  goods 
were  carried  along  two  different  lines  of  canal,  one  of 
which  was  exempted  by  statute  from  being  rated  in 
respect  of  tolls,  and  the  other  not,  and  the  voyage  might 
happen  to  end  in  the  unexempted  line  where  the  tolls 
became  due.     The  Court,  though  agreeing  with  the  prin- 

^  Hex  T.    Cardington,    12  Cowp.  v.  Leeds  and  Liverpool  Canal,  b 'East, 

581 ;  Rex  v.  Page,  4  T.  E.  543  ;   1  325  ;  cf .  Woolryoh,  Law  of  Water, 

Nolan's  Poor,  p.  107,  S.  C. ;  Rex  v.  p.  329  ;  Castle,  Law  of  Eating,  pp. 

Aire  and  Calder  Navigation,  2  T.  E.  205  et  seq.,  394  et  seq. 
660 ;  Rex  v.  Staffordshire  and  War-  ^  6  East,  326. 

cestershire  Canal,  8  T.  E.  340 ;  Rex 
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but  now  are 
not  so  rate- 
able since. 

Rex  T. 
Nicholson. 


ciple  that  the  toll  only  becomes  due  where  the  voyage  ends, 
and  can  only  be  taxable  there,  if  at  all,i  held,  that  the 
canal  company  should  not  be  rated  for  more  than  such 
proportion  as  accrued  for  carriage  along  the  unesempted 
part — i.  e.,  for  so  much  per  ton  per  mile  as  the  goods  were 
carried  along  the  unexempted  part ;  and  that  as  the  Act 
directed  tolls  to  be  exempt  from  taxes  other  than  such  as 
the  land  used  for  the  navigation  would  be  subject  to,  that 
goes  to  exempt  the  tolls  qua  tolls  altogether  from  being 
rated,  leaving  the  land  as  before. 

The  case,  however,  of  Rex  v.  Nicholson,"^  above  men- 
tioned, where  it  was  decided  that  tolls  detached  altogether 
from  local  real  property  are  not  rateable  j^er  se,  caused  a 
complete  reversal  of  the  former  principles  on  the  subject, 
as  will  be  seen  by  the  consideration  of  Hex  v.  Milton,^  and 
Bex  V.  Palmer*  where  the  decisions  were  carefully  re- 
viewed. 
Hex  V.  Milton.  In  The  King  v.  Milton,"  certain  tonnage  dues  were 
payable  ia  respect  of  goods  carried  along  a  line  of  river 
navigation,  extending  through  several  parishes,  which  were 
landed  at  a  wharf  locally  situate  withiu  the  parish  of  B. ; 
and  it  was  held  that  a  rate  on  the  proprietor  of  those  dues 
for  their  whole  amount  in  the  parish  of  B.,  stated  to  be 
for  river  tonnage,  could  not  be  considered  as  a  rate  upon 
that  part  of  the  river  locally  situate  within  the  parish  of 
B.,  but  as  a  rate  upon  the  parts  of  the  river  situate  as  well 
within  as  without  the  parish,  and  that  it  could  not  there- 
fore be  supported.  It  was  also  held  that  41  Geo.  III. 
c.  23,  s.  1,  does  not  give  the  Court  of  King's  Bench  the 
power  of  amending  a  poor  rate. 

Bayley,  J.,  in  his  judgment,"  reviewed  all  the  decisions 
on  the  rateabUity  of  tolls :  "  Since  the  case  of  The  King 
"  V.  Nicholson,  the  Court  have  held  themselves  bound  to 


'  See  judgment  of  Lord  Ellen- 
borough,  5  East,  330. 

2  12  East,  330  ;  see  ante,  p.  622. 

3  SB.  c&  Aid.  112. 

<  1  B.  &  C.  546  ;  of.  Rex  v.  CaMer 


and  Hehble  Navigation,  1  B.  &  Ad. 
263. 

=  3B.  &Ald.  112. 

«  Page  116. 
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"  see  clearly  that  the  property  rated  comes  within  the 
"  words  of  the  43  Eliz.,  by  which  the  rate  is  directed  to 
"  he  '  by  taxation  of  every  inhabitant,  passenger,  yicar, 
"  '  and  other,  and  of  every  occupier  of  lands,  houses, 
"  '  tithes  impropriate,  propriations  of  tithes,  coal  mines, 
"  '  or  saleable  underwoods  in  the  parish.'  Now  the  party 
"  here,  not  being  an  inhabitant,  must  be  brought  within 
"  some  of  the  other  words,  and  the  only  other  words  ap- 
"  plieable  to  this  case  are  '  occupier  of  land.'  Now  in 
"  The  King  v.  Tynemouth,  it  was  decided  that  the  toUs  of 
"  a  lighthouse,  situate  in  the  parish  of  Tynemouth,  but 
"  collected  in  the  several  ports  at  which  the  vessel,  passing 
"  along  the  coast,  afterwards  arrived,  were  not  rateable 
"  qu^  tolls  in  the  township,  and  the  rate  was  held  to  be 
"  bad.  In  The  King  v.  Nicholson  the  party  was  rated  for 
"  the  toUs  of  a  ferry  ;  he  was  not  an  inhabitant,  nor  did 
"  he  occupy  any  lands  or  tenements,  for  he  was  not 
"  entitled  to  the  land  on  either  side  of  the  river  over 
"  which  the  ferry  extended.  The  Court  then  considered 
"  the  cases  of  The  King  v.  Cardington,^  and  The  King  v. 
"  Aire  and  Cakler  NavigaMon?  The  former  case  does  not 
"  fall  within  the  principle  laid  down  in  The  King  v. 
"  Nicholson ;  it  was  a  rate  for  toll  of  a  sluice,  and  the 
"  party  was  the  occupier  of  the  sluice  within  the  parish  in 
"  which  the  rate  was  imposed.  The  sluice  being  landed 
"  property,  the  party  was  properly  rated  for  the  toUs 
"  yielded  by  the  sluice  within  the  parish.  The  cases  of 
"  Rex  V.  Aire  and  CaUer  Navigation  and  Bex  v.  Page^ 
"  certainly  do  not  admit  of  that  distinction.  Those  de- 
"  cisions,  however,  were  expressly  overruled  by  this  Court 
"  in  the  case  to  which  I  have  alluded.  In  Bex  v.  Stafford- 
"  shire  Canal,^  the  company  were  rated  for  their  basin  and 
"  towing-paths,  and  that  part  of  their  canal  and  locks 
"  lying  within  Lower  Mitton,  and  for  the  tolls  and  duties 
"  arising   therefrom    due    at  Loiver   Mitton ;    so    that    it 

1  Oowp.  p.  581.  M  T.  R.  543. 

2  2  T.  R.  660.  '  8  T.  R.  340. 
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appeared  on  the  rate  itself  that,  though  it  was  nomi- 
nally a  rate  upon  tolls,  yet  it  was  on  such  tolls  as 
arose  from  rateable  property  within  the  parish.  In 
The  King  v.  Sir  Archibald  Macdonald,  the  rate  was  for 
the  Eochdale  Canal  Lock  Tunnel  dues  or  rates.  Now 
if  those  dues  or  rates  had  arisen  from  property  partly 
within  the  parish  and  partly  without,  it  would  have 
been  like  the  present  case.  The  only  dues  which  the 
party  was  entitled  to  receive  in  that  case  were  dues  in 
respect  of  vessels  passing  through  the  lock,  tchich  lock 
lay  icithin  the  parish;  and,  therefore,  all  the  tolls  and 
dues  there  arose  from  what  may  be  called  parish  pro- 
perty. The  rate  in  this  case  is  for  tonnage  dues,  and  it 
would  be  a  good  rate,  provided  it  could  be  shown  that 
the  tonnage  arose  wholly  from  the  use  of  rateable  pro- 
perty within  the  parish.  It  is  stated,  however,  that  the 
canal  passes  through  several  parishes.  The  tolls,  there- 
fore, which  are  collected  for  goods  landed  at  the  wharf 
in  the  parish  of  Bengworth,  are  payable  to  the  pro- 
prietor as  a  compensation  for  the  use  of  the  whole  line 
of  the  canal  through  which  the  goods  pass,  and  not 
merely  for  the  use  of  that  part  of  the  canal  which  lies 
within  the  parish  of  Bengworth.  It  is  a  rate,  therefore, 
upon  profits  arising  partly  within  and  partly  without  the 
parish,  and,  upon  that  ground,  I  think  that  the  rate  cannot 
be  supported ;  and  if  it  cannot,  the  case  of  Rex  v.  The  Mayor 
of  Batli^  is  an  authority  to  show  that  the  rate  must  be 
quashed.  In  that  case  the  rate  was  upon  certain  springs 
and  reservoii's ;  and  the  question  was,  whether  the  springs 
and  reservoirs  were  rateable  property,  and  the  Court 
decided  that  they  were;  but  the  whole  of  the  rate 
having  been  imposed  on  one  parish,  the  Court  were  of 
opinion  that  it  ought  to  have  been  imposed  on  different 
parishes,  and  that  the  parish  in  which  the  reservoir  was 
situate  ought  to  have  been  assessed  for  the  value  of  that, 
and  that  the  parishes   through  which  the   pipes  con- 

1  H  East,  609. 
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"  veying  the  water  passed  ought  to  haye  been  assessed  for 
"  the  value  of  the  profits  arising  therefrom.  It  seems  to 
"  me,  therefore,  that  this  rate  having  been  imposed  on 
"  property  partly  within  and  partly  without  the  parish,  is 
"  bad,  and  that  it  is  not  a  mere  objection  to  the  quantum 
"  of  the  rate." 

This  decision  was  confirmed  by  that  of  Eex  v.  Palmer,^  Hex  v.  Pahmi-. 
which  decided  that  the  proprietors  of  an  inland  navigation 
"  are  rateable  to  the  relief  of  the  poor  in  every  parish 
through  which  the  navigation  passes,  as  occupiers  of  the 
land  situate  in  each  parish  used  for  the  purposes  of  the 
navigation  ;  and,  therefore,  that  where  the  proprietors  of 
such  a  navigation,  which  extended  through  different 
parishes,  were  rated  in  one  for  the  entire  amount  of  their 
tolls,  the  Court  of  King's  Bench  held  that  the  rate  could 
not  be  supported. 

The  principles  here  laid  down  now  appear  to  apply 
equally  to  cases  where  the  payments  are  made  irrespective 
of  distance.^ 

In  Rex  V.  Cardington,^  mentioned  above,  the  grantee  of  Lock  dues, 
the  right  of  navigation  of  the  river  Ouse  between  Erith  ^''•^  y- 
and  Bedford,  was  held  rateable  to  the  poor  in  the  parish 
of  Cardington,  in  respect  of  the  tolls  arising  from  a  sluice 
erected  there,  though  he  himself  resided  elsewhere,  and  the 
tolls  were  collected  in  another  parish.  Commenting  on 
this  case  in  Rex  v.  Nicholson,'^  Lord  Ellenborough  said : 
"  The  rate  was  specifically  upon  the  sluices,  on  that  which 
"  was  local  and  visible  property,  and  producing  profit 
"  within  the  parish  ;  and  all  the  cases  where  tolls  have  been 
"  held  rateable,  when  they  are  examined,  will  be  found  to 
"  have  proceeded  on  that  ground." 

This  principle  appears  to  hold  good  with  regard  to  lock 
dues  which  have  been  decided  "  to  be  a  local  earning,  and 

^  1  B.  &  0.  546.  B.  &  C.  113  ;  Eeg.  v.  Eingswmford, 

■'■  See    Castle,    Law   of  Eating,  7  B.  &  C.  236. 

p.  399  ;  B.ex  v.  Oxford  Canal,  4  B.  '2  Cowp.  581. 

&  C.  74 ;  B.ex  v.  Oxford  Canal,  10  *  12  East,  341. 
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Hex  V.  Lower 
Mitton. 


Rex  V.  Mac-     "  to  be  locally  rateable."  ^     In  Rex  v.  Macdoyiald,^  this 
question  came  under  consideration. 

Where  an  Act  of  Parliament  empowered  the  Duke  of 
Bridgewater  to  erect  a  lock  upon  the  Eochdale  Canal,  and 
to  receive  at  such  look  certain  rates  or  tolls  upon  goods  in 
vessels  navigated  from  that  canal  into  his  own,  as  a  com- 
pensation for  the  profits  arising  to  him  from  certain  wharfs 
at  Manchester,  which  were  sacrificed  for  the  public  benefit 
in  that  navigation : — it  was  held  that  a  poor's  rate  on  his 
trustees  and  occupiers  of  the  "  Rochdale  canal,  lock, 
"  tunnel  dues  or  rates"  (which  rates  or  dues  are  only  other 
names  for  the  lock  rated  therewith)  is  good,  though  the 
trustees  were  found  not  to  be  inhabitants  of  the  township, 
for  which  the  rate  was  made. 

A  more  recent  decision  is  that  of  Rex  v.  Lower  Mitton^ 
where  lock  dues  were  expressly  held  locally  rateable. 

There  a  canal  company  were  empowered  by  their  Act  to 
take  lock  dues  at  two  of  their  locks  in  lieu  of  making  a 
mileage  charge,  as  they  were  entitled  to,  of  ll^d.  a  ton;  and 
the  Court  held,  that  the  annual  profits  of  the  locks  were  to 
be  considered  for  the  purposes  of  the  poor  rate  to  have 
been  produced  in  that  parish  where  the  locks  were  situate, 
and  not  in  the  several  parishes  through  which  the  canal 
passed. 

Trade  profits.  "Trade  profits,"  says  Mr.  Castle,*  "unlike  stock-in- 
"  trade,  never  were  rateable  jjer  se,  even  where  personal 
"  property  was  rated.  But  in  the  valuation  of  property, 
"  its  capability  for  earning  profits  of  trade  is  an  element 
"  of  value  that  can  never  be  entirely  eliminated:  .... 
"  hence  when  they  improve  the  value  of  the  occupation 
"  they  must  be  taken  into  account."* 

The  trade  profits  of  a  canal  company  arise  from  their 
duties  as  carriers.     In  Rex  v.  Trustees  of  Buke  of  Bridge- 


'  See  Castle,  p.  400  et  scq.,  479. 

2  12  Bast,  324. 

3  9B.  &C.  810;  4M.  &!!,.  711. 
*  Page  227.     He  points  out  that 

canals  differ  from  railways  on  this 


point,   in  that    the  latter  have  a 
monopoly  of  carrying  traffic,  while 
the  former  have  to  compete  with 
the  puhKo. 
=  lb.  230. 
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water^  it  was  held  that  the  proprietors  of  a  canal  were 
rateable  for  the  sum  at  which  it  would  let,  and  not  for 
their  gross  receipts  minus  their  expenses.  "  I  lay  out  of 
"  consideration,"  said  Bayley,  J.,  "the  fact  of  the  trustees 
""  being  carriers,  because  their  occupation  only  is  to  be  con- 
"  sidered.  The  profits  of  carrying  goods  are  the  profits  of 
"  their  trade.  The  tonnage  is  the  profit  of  the  land  occu- 
"  pied  by  them.  The  other  sums  received  by  them  con- 
"  stitute  the  profits  of  their  trade." 

"With  regard  to  deductions,  it  may  be  noted  that  while 
the  expenses  of  collecting  toUs,  of  repairs  of  banks,  and  of 
supplying  water  ("  all  expenses  incurred  in  repairing  that 
"  part  of  the  canal  in  that  parish"),  must  be  deducted 
from  the  sum  paid  for  poor  rate,^  on  the  other  hand,  it 
has  been  held  by  Lord  Campbell,  C.  J.,  in  Reg.  v.  Coventry 
Canal^  that  the  expenses  of  maintaining  locks  do  not 
come  under  the  head  of  local  expenses. 

"  Where  there  is  a  profitable  occupation  of  a  public  Water  com- 
"  highway  by  private  persons  or  companies,  the  occupiers  P'^'^^"^ 
"  are  rateable,  though  they  have  no  property  in  the  soil. 
"  But  where  a  profit  is  made,  it  is  not  rateable  unless  it  is 
"  an  incident  of  the  occupation  of  land,  even  if  the  person 
"  receiving  such  profit  is  the  owner  of  the  soU."^ 

Hence  water  companies  are  rateable  for  the  land  occu-  rateable  for 
pied  by  their  pipes,  mains,^  and  reservoirs;^  and  the  Metro-  by  thS™^'^ 
politan  Board   of  Works  were  held  rateable   for  their  ^°^^^>  &c. 
engine-houses,  pumping  stations,  and  wharfs,  though  not 
for  their  sewers,  which  are  not  the  subject  of  beneficial 
occupation.' 

1  9  B.  &  C.  68;  7  L.  J.,  0.  S.,  **  Athins  v.  Davis,  Cald.  325; 
M.  C.  81.  Sex  V.  Bath,  U  East,  609 ;  Sex  v. 

2  10  B.  &  C.  113;  5  M.'&  B.  Chelsea  Waterworhs,  5  B.  &  AM. 
100.  156;    2  L.  J.,  M.   C.  98;    Rex  v. 

'  IE.  &E.  572;  28L.  J.,M.  C.  RoehdaU  Waterworks,  1  M.  &  S. 
102.  In  contradiction  apparently  634  ;  Beg.  v.  West  Ilicldlesex  Water- 
to  Sex  V.  lotver  3Iitton,  9  B.  &  C.  icorks,  1  E.  &  E.  716 ;  20  L.  J.,  M. 
68;  andiJCT  ■<r.Macdonald,\'i'E,ast,  C.  135. 

324;  cf.  on  the  subject,  Castle,  pp.  ^  Rex  v.  Bath,  14  East,  609. 

478—481.  '  L.  E.,  4  Q.  B.  15;   9  B.  &  S. 

*  Castle,  p.  176.  937 ;  38  L.  J.,  M.  C.  24. 
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In  Talarcjoch  Mining  Co.  v.  St.  Ascqjh  Union,^  where  the 
owners  of  a  lead  mine  diverted  a  stream  from  its  natural 
course  into  an  artificial  watercourse  passing  to  the  machi- 
nery connected  with  the  mine,  paying  the  owners  of  the 
stream  for  its  diversion,  and  paying  small  sums  for  the 
occupation  of  the  land ;  it  was  held  that  they  were  rate- 
ahle  in  respect  of  the  occupation  of  the  watercourse  at  the 
full  value  of  the  land  enhanced  by  its  capacity  for  carry- 
ing water,  and  that  the  stream  was  not  exempt  hy  its 
connection  with  a  lead  mine,  which  is  not  rateable  imder 
43  EKz.  c.  2. 
Value  of  land  Land,  the  value  of  which  is  enhanced  by  a  spring,  has 
a's'ri'nt'^*^  been  held  rateable  to  the  poor  at  such  unproved  value, 
although  the  New  River  Company,  the  owners  and  occu- 
piers of  the  spring,  received  none  of  the  profits  in  the 
parish,  nor  did  any  part  of  such  profits  become  due  in-the 
parish  where  the  land  lay.^  Bayley,  J.,  said :  "  I  think 
"it  is  clear  that  the  company  are  liable  to  be  rated  for 
"  the  spring,  which  is  part  of  the  produce  of  the  land. 
"  The  company  have  the  means  of  carrying  this  produce 
"  to  market,  where  it  ailords  a  beneficial  return." 
Mex  V.  Sath.  The  decision  of  Rex  v.  Bath '  is  instructive  as  to  the 
question  of  rateability  where  reservoirs  and  other  appa- 
ratus for  conveying  water  are  outside  a  parish. 

The  statute  6  Geo.  III.  c.  70,  for  better  supplying  the 
inhabitants  of  Bath  with  water,  reciting  that  there  were 
springs  of  water  in  the  neighbourhood  belonging  to  the  cor- 
poration, enacts  that  they  shall  have  power  and  authority 
to  cause  the  water  to  be  conveyed  from  such  springs  to  the 

1  L.  R.,  3  Q.  B.  478  ;  9  E.  &  S.  Company   v.  St.  Asaph    Union,  L. 

210  ;   37  L.  J.,  M.  C.  U9  ;  cf.  Secc  E.,  3  Q.  B.  478  ;  and  Mer;.  r.  Me- 

Y.  Sihton,   5  B.  &  0.  851,  where  tropolitan  Board  of  Worlcs,  L.  R.,  3 

the  owner  and  occupier  of  an  iron-  Q.  B.  15  ;  see  Castle,  p.  437. 

stone  mine,  who  erected  an  engine  ^  Rex  v.  New  River  Co.,  1  M.  & 

for  the   purpose   of   drawing  the  S.    503.      Cf.    Rex    y.    Miller,    3 

water  from  the  mine,  using  it  for  Cowp.  619,  where  the  spring  was 

no   other    purpose,  was    held  not  a  mineral  spring  consumed  on  the 

rateahle  for  the  engine.  ground,    and    not   conveyed   to   a 

This  decision  seems  to  be  much  distance, 

questioned;   see   Talarrjoch  Mining  '  14  East,  609. 
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city,  and  gives  them  authority  to  enter  upon  and  break 
up  the  soil  of  any  public  highway  or  waste,  and  the  soil 
of  any  private  grounds  within  two  miles  of  the  city,  and 
the  soil  or  pavement  of  any  street  within  the  city,  in  order 
to  drain  and  collect  the  water  of  the  said  springs,  and  to 
make  reservoirs,  fresh  conduits,  waterhouses,  and  engines 
necessary  for  keeping  and  for  distributing  the  water,  &c., 
and  to  lay  underground  aqueducts  and  pipes  for  the  same 
purpose ;  and  it  vests][the  right  and  property  of  all  these 
in  the  corporation : — Held,  that  in  addition  to  the  springs, 
the  corporation  was  Kable  to  be  rated  for  the  reservoirs 
made  by  them  in  the  parishes  of  Lydcomb  and  Widcomb 
under  the  Act,  as  for  land  occupied  by  them,  which  reser- 
voirs, by  means  of  aqueducts  and  pipes  laid  underground, 
partly  in  the  same  parish  and  through  the  parish  of 
St.  James  into  the  parish  of  St.  Peter  and  St.  Paul  in 
Bath  for  the  supply  of  the  city,  produced  to  the  corpora- 
tion a  clear  annual  profit  of  600/.  But  that  the  corporation 
were  not  rateable  for  the  whole  of  the  entire  profit  in  the 
first-mentioned  parish,  in  which  the  springs  were  first 
collected  into  the  reservoirs,  a  proportion  of  such  entire 
profit  accruing  to  them  from  the  underground  aqueducts 
and  pipes  laid  into  the  soil  of  the  other  parishes,  in  respect 
of  which  they  were  to  be  considered  as  occupiers  of  land 
yielding  annual  profit  in  these  parishes ;  and,  therefore,  a 
rate  upon  the  entire  profits  arising  out  of  all  the  parishes, 
made  on  the  corporation  in  the  first-mentioned  parish,  was 
held  bad.^ 

The  above  case,  it  wiU  be  seen,  raises  the  consideration  "Where  works 
of  the  mode   of  rating   a  whole  system  of  waterworks  through 
extending  through  several  parishes.     This  point  has  now  several 
been  satisfactorily  settled  by  the  decision  in  Beg.  v.  Mile  ^"'"^  ^^" 
End  Old  Town.^ 

In  that  case,  the  works  of  a  water  company  extended  Seg.  v.  mie 
into  several  parishes,  and  consisted  of  two  portions,  one  of 
which,  being  the  service  pipes  which  dehvered  the  water 

1  Hex  V,  Bat'i,  W  East,  609.  ^  lq  q.  b.  208.;.  16  L.  J.,  M.  C.184. 
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to  the  consumer,  was  directly  productive  of  profit ;  and 
the  other,  consisting  of  reservoirs,  buildings,  &c.,  in- 
directly conduced  to  such  production.  In  some  parishes 
the  company  had  no  works,  but  service  pipes.  The  rate- 
able value  (for  the  purposes  of  poor  rate)  of  the  entire 
works  was  30,800^.  The  rateable  value  of  the  reservoirs, 
buildings,  &c.,  valued  as  land  and  buildings,  deriving 
additional  value  from  their  capacity  of  being  applied  to 
the  objects  of  a  water  company,  was  6,500/.  It  was  held 
that  the  rateable  value  ought  to  be  apportioned  as  follows 
among  the  several  parishes  : — The  rateable  value  of  the 
reservoirs,  buildings,  &c.,  valued  as  above,  to  be  first 
deducted  from  the  total  rateable  value,  and  distributed 
among  the  parishes  in  which  this  portion  of  the  works  was 
situate,  according  to  the  extent  of  such  works  in  each 
parish ;  and  the  residue  of  the  rateable  value  to  be  appor- 
tioned among  the  parishes  containing  the  service  pipes,  in 
the  ratio  of  the  net  profits  produced  in  each  of  those 
parishes. 

Lord  Denman,  C.  J.,  in  delivering  judgment,^  pointed 
out  that  an  analogous  course  had  been  adopted  for  rail- 
ways,^ and  for  gas  companies ;  ^  and  that  in  Rex  v.  The 
New  River  Company,'^  the  spring  which  indirectly  con- 
duced to  the  ultimate  profit,  by  water  rate,  was  held  rate- 
able in  the  parish  where  it  was  situate ;  the  quantum  of 
such  rate  being  left  for  the  sessions.  He  also  stated  that 
an  apportionment,  according  to  the  gross  receipts,  is  in 
accordance  with  the  decisions  which  have  apportioned  the 
sum  of  rateable  value  from  a  railway  or  canal,  according 
to  the  length  of  the  line  in  each  parish.*  "  Where  the 
"  profit  arises,"  said  his  lordship,"  "  from  transit,  the  line 
"  of  the  canal  or  railway  is  directly  productive  of  the 
*'  profit,   and    the    reservoirs,   warehouses,    stations,   &o. 

1  10  Q.  B.  218.  Co.,  8  A.  &E.  73. 

2  Reg.     Y.     London     and    South  ^  1  M.  cS:  S.  503. 

Western  Rail.    Co.,   1   Q.   B.  558  ;  '  Rex  v.  Kingswhiford,   7  B.   & 

Reg.  T.  Grand  Junction  Railwag,  i  C.  236  ;  Re.t;  v.  Woking,  4  A.  &  E. 

Q.  B.  18.  40. 

3  Beg.  V.    Cambridge   Gas  Light  "  10  Q.  B.  221. 
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"  indirectly  conduce  to  sucli  production.  Eacli  portion  of 
"  the  line  earns  an  aliquot  portion  of  the  profit ;  and,  if 
"  the  equal  portions  of  one  line  carrying  at  one  rate  could 
"  be  conceived  to  be  let  separately,  no  one  portion  would  be 
"  let  at  a  higher  rate  than  the  other  ;  and  an  apportion- 
"  ment  of  a  sum  of  rateable  value,  according  to  the  length 
"  of  line  in  each  parish,  is  according  to  the  rent  to  be 
"  expected  for  that  part  of  the  Kne.  In  the  case  of  water 
"  companies,  where  the  profit  arises  from  the  delivery  of 
"  the  water  at  a  given  place,  the  previous  transit  being 
"  immaterial  to  the  consumer,  the  service  pipes  imme- 
"  diately  produce  the  profit,  and  the  agency  by  which  the 
"  water  reaches  those  pipes  indirectly  conduces  to  such 
"  production.  If  the  service  pipes  in  each  parish  could  be 
"  let  separately,  the  water  being  assumed  to  be  sold  at  the 
"  same  price  throughout,  the  criterion  of  the  rent  would 
"  be  found  in  the  gross  receipts,  which  would  depend  on 
"  the  number  and  diameter  and  level  of  the  service  pipes 
"  in  each  parish  ;  and  an  apportionment  according  to  the 
"  gross  receipts  in  each  district  would  be  according  to  the 
"  rent  to  be  expected  from  the  part  of  the  rateable  subject 
"  situate  in  such  district." 

This  decision  was  followed  in  Reg.  v.  West  Middlesex^  jtcg.  v.  West 
where  the  cases  on  the  subject  were  fully  reviewed.  Middlesex. 

There  a  waterworks  company  was  empowered  by  Act  of 
Parliament  to  construct  works  and  lay  down  mains  and 
pipes  under  certain  highways,  and  to  supply  certain 
parishes  with  water.  In  the  parish  of  Hampton,  not 
being  one  of  these  parishes,  the  company  erected  engine 
houses  and  other  buildings,  containing  apparatus  for 
raising  water  from  the  Thames,  and  laid  down  a  main 
under  the  highway,  which  ran  about  a  mile  through 
Hampton,  and  conveyed  the  whole  of  the  water  supplied 
by  the  company  to  reservoirs  in  another  parish,  whence 
the  water  was  distributed  by  other  mains  and  pipes  to  the 
customers  in  the  several  parishes.  The  company  derived 
no  direct  profit  whatever  in  Hampton,  and  had  no  free- 
1  28  L.  J.,  M.  0.  135. 
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hold  or  leasehold  interest  in  the  soil  of  the  highway.  It 
was  held  hy  the  Court,  that  the  company  was  rateable  to 
the  poor  rate  for  the  mains,  being  fixed  capital  vested  in 
land,  the  company  being  in  possession  of  the  mains  buried 
in  the  soil,  and  so,  de  facto,  in  occupation  of  the  space  in 
the  soil  filled  by  the  mains  for  a  purpose  beneficial  in 
itself ;  and  that,  as  to  the  principle  on  which  the  company 
was  to  be  rated  in  Hampton,  in  respect  of  the  plant, 
engine  house,  buildings,  wharfs,  mains,  lands,  and 
premises,  that  it  was  to  be  rated  as  for  so  much  land  and 
buildings,  with  fixtures  and  machinery  attached,  and 
deriving  some  additional  value  from  their  capacity  of 
being  applied  to  such  purposes  as  those  of  a  water  com- 
pany ;  such  additional  value  being  derived  from  an  in- 
crease of  demand  beyond  supply,  according  to  the  prin- 
ciple regulating  exchangeable  value,  and  not  by  reference 
to  receipts  earned  in  another  parish,  beyond  assuming 
that  they  were  sufficient  to  pay  all  outgoings,  including 
profits  on  capital. 

Wightman,  J.,  who  delivered  the  judgment  of  the 
Court  to  the  above  eiiect,  after  stating  the  two  questions 
at  issue,  pointed  out,  with  regard  to  the  first,  that  "  The 
"  decisions  are  uniform  in  holding  gas  companies  to  be 
"  rateable  in  respect  of  their  mains,  although  the  occupa- 
"  tion  of  such  mains  may  be  de  facto  merely,  and  without 
"  any  legal  or  equitable  estate  in  the  land  where  the 
"  mains  lie,  by  force  of  some  statute  :  "  and  with  respect 
to  the  second,  as  to  the  rating  of  the  machinery,  &c.,  he 
quoted  the  decision  in  the  Mile  End  Old  Toion  case,  that  it 
is  to  be  rated  as  for  "  mere  land  and  buildings,  with 
"  fixtures  and  machinery  attached,  and  deriving  some 
"  additional  value  from  their  capacity  of  being  applied  to 
"  such  purposes  as  that  of  a  water  company."  ^ 

'  The  learned  judge  then  added:  "  the   present,    as    practically   to 

' '  There  appears  to  me,  however,  ' '  amount  nearly,  if  not  entirely,  to 

"so  much  difficulty  in   applying  "  an  impossibility  of  doing  so  satis- 

"  the  parochial  principle  of  rating  "  factorily.     I  may  also  add  that 

"  by  estimating  the  rent  which  a  "I  am  not  quite  satisfied  that  the 

"  tenant  would  give  for  the  sub-  "  distinction  which  has  been  taken 

"  ject-matter,  in    such  a   case  as  "  between     direct     and     indirect 
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"Where  under  the  Valuation  of  Property  (Metropolis) 
Act  (32  8f  33  Vict.  c.  67)  ,i  s.  43,  the  mains  and  pipes  of  a 
waterworks  company  have  been  inserted  in  the  quinquennial 
valuation  list,  a  supplemental  valuation  list  under  sects.  46, 
47  may  be  made  during  such  period  of  five  years,  so  as  to 
include  an  increase  in  the  value  of  the  same  mains  by 
reason  of  their  having  been  connected  with  newly-built 
houses  since  the  date  of  the  last  valuation.^ 

It  remains  to  notice  the  rateability  of  bodies  such  as 
urban  authorities  and  the  like  who  purchase  waterworks, 
or  are  empowered  to  provide  them  for  special  classes,'  the 


Rateability 
under  32  &  33 
Vict.  0.  67. 


Urban  autbo- 
rities  and 
otber  public 
bodies  supply- 
ing "water 


'  sources  of  profit,  as  applied  to 
'  the  mains  and  pipes  of  a  water 
'  company  running  through  difEe- 
'  rent  parishes,  is  well  founded, 
'  and  more  especially  in  cases 
'  where  the  mains  only  belong 
'  to  the  company,  and  not  the 
'  service  pipes.  Indeed,  the  whole 
'  subject  matter  appears  to  me 
'  to  be  involved  in  so  much  diffi- 
'  culty  and  uncertainty,  that  I 
'  cannot  but  hope  that  the  Legis- 
'  lature  may  interfere  and  make 
'  some  provision  adapted  to  the 
'  rating  of  the  property  of  such 
'  companies  as  that  in  question, 
'  and  which  may  declare  the 
'  principle  upon  which  such  com- 
'  panies  are  to  be  rated,  and 
'  estabUsh  some  uniform  and 
'  practicable  mode  of  carrying 
*  that  principle  into  effect. ' ' 

'  An"  Act  to  provide  for  uni- 
formity in  the  assessment  of 
rateable  property  in  the  Metro- 
polis. By  sect.  43,  the  valuation 
Hst,  as  approved  by  the  Assess- 
inent  Committee,  shall  come  into 
force  at  the  beginning  of  the  year, 
commencing  on  the  6th  of  April 
succeeding  that  to  which  it  is 
made,  and  shall  last  for  five  years, 
subject  to  any  alterations  that 
may  be  made  by  any  supplemental 
or  provisional  Ust  as  hereinafter 
mentioned. 

By  sect.  iS,  every  valuation  list 
shall  be  revised  in  manner  directed 
by  this  Act ;  and  such  revision,  in 
every  period  of  five  years,  shall  be 


conducted  as  follows: — 

1 .  In  each  of  the  first  four  years 

of  such  period,  a  supple- 
mental Kst  shall,  if  neces- 
sary, be  made  out  in  the 
same  form  as  the  valuation 
list,  and  shall  show  all  the 
alterations  which  have 
taken  place  during  the 
preceding  twelve  months 
in.  any  of  the  matters 
stated  in  the  valuation  list, 
but  shall  contain  only  the 
hereditaments  affected  by 
such  alterations. 

2.  In  the    fifth    year    of    every 

such  period,   the   overseers 
shall  make  a  new  valuation 
list. 
By  sect.  47,  if  in  the  course  of 
any  year  the   value  of  any  here- 
ditament is  increased  by  the  addi- 
tion thereto  of  any  buUding,  or  is 
from  any  cause    increased   or  re- 
duced in  value,  the  following  pro- 
visions shall  have  effect: — 

1 .  The  overseers  of  the  parish  in 
which  such  hereditament  is 
situate  may     .     .  send 

to  the  Assessment  Commit- 
tee a  provisional  hst  con- 
taining the  gross  and  rate- 
able value,  as  so  increased 
or  reduced,  of  such  heredi- 
tament. 
^  Seff.  V.  Mw  Siver  Co.,L.  R.,  4 
Q.  B.  Div.  309. 

3  Cf.  ante,  Chap.  V.,  p.  326; 
Castle,  Law  of  Rating,  p.  376  et 
seq. 
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rated 

formerly  as 
private  under- 
takings, but 
now  only 
■with  refer- 
ence to  the 
actual  profits 
earned. 


Mayor  of 
Liverpool  v. 
Wavertrec. 


question  in  these  cases  being  wlietlier  the  fact  of  their 
acting  expressly  on  behalf  of  the  public  entitles  them  to 
any  exemption,  or  whether  they  are  liable  to  be  rated  as 
private  undertakers  or  bodies  of  adventurers. 

In  the  cases  of  The  Queen  v.  Churchicardens  of  Longivood,^ 
The  Queen  v.  Kentmere,^  and  Reg.  v.  Toivnship  of  Longwood,^ 
where  certain  commissioners  were  empowered  by  the 
provisions  of  private  Acts  to  supply  townships  with  water, 
the  latter  view  appears  to  have  been  taken — viz.  that 
they  should  be  rated  as  if  the  works  had  been  a  private 
undertaking :  in  the  two  cases  about  to  be  noticed,  how- 
ever, a  different  decision  was  arrived  at. 

The  Mayor  of  Liveiyool  v.  Overseers  of  Wavertree  *  was  a 
case  in  the  Court  of  Queen's  Bench  stated  under  12  8f  13 
Vict.  c.  45,  s.  11.  It  appeared  that  by  certain  statutes 
the  appellants  were  empowered  to  supply  water  for 
domestic  and  other  purposes  within  certain  Hmits,  in- 
cluding therein  the  borough  of  Liverpool.  Pursuant  to 
their  statutory  powers  they  maintained  waterworks  in  the 
township  of  Wavertree.  By  Liverpool  Corporation  Water- 
works Act,  1862,*  the  corporation  of  Liverpool  were  to 
estimate  and  fix  the  amount  of  money  necessary  for 
defraying  the  costs,  charges,  and  expenses  payable  out  of 
the  Liverpool  water  account  for  the  year  then  current,  and 
were  to  fix  the  rate  in  the  pound  at  which  the  domestic 
water  rent  was  to  be  charged  at  such  amount  as,  regard 
being  had  to  the  several  sources  of  revenue,  would  be 
sufficient  in  the  aggregate  to  meet  the  estimated  expenses 
payable  out  of  the  water  account  for  the  current  year. 
The  corporation  were  limited  by  the  said  Act  from  re- 
ceiving any  more  money  from  the  consumers  than  was 
requisite  to  pay  the  above-mentioned  expenses,  and  in 
this  respect  their  income  differed  from  that  of  an  ordinary 
trading  company,   inasmuch  as    it   did  not    necessarily 


65. 


13. 


13  Q.  B.  116;   18  L.  J.,  M.  C. 
17  Q.  B.  551;  21  L.  J.,  M.  C. 


2  17  Q.  B.  871 ;  21  L.  J.,  M.  0. 
215. 

*  2  Ex.  Div.  55,  note  1. 

=  25  &  26  Viot.  0.  cvu,  s.  59. 
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represent  the  full  value  of  the  use  and  enjoyment  of  the 
water  to  the  consumers.  One  of  the  questions  for  the 
opinion  of  the  Court  was  whether,  in  arriving  at  the  gross 
annual  value  of  the  appellants'  waterworks,  the  re- 
spondents ought  to  ascertaia  the  gross  receipts  which  the 
appellants  might  derive  if  they  were  a  trading  company 
earning  a  profit  by  water  supply,  and  then  make  the 
statutory  and  proper  deductions  from  the  figure  so  ob- 
tained, or  whether  they  were  limited  to  the  actual  re- 
ceipt. 

Blackburn,  J.  (with  whom  Lush,  J.,  concurred),  said : — 
"  I  think  it  clear  that  the  appellants  are  right.  The 
"  whole  question  turns  on  the  rule  given  by  the  Parochial 
"  Assessment  Act,  which  says  the  occupier  is  rateable  at 
"  what  a  tenant  from  year  to  year  will  give  as  the  rent, 
"  who  takes  the  land  subject  to  the  same  restrictions  as 
"  those  under  which  the  appellants  hold  it.  Now  the 
"  tenant  would  only  give  such  a  rent  as  the  restrictions 
"  imposed  by  statute  would  enable  him  to  earn,  and  the 
"  rateable  value  is  to  be  based  upon  that  rent." 

This  principle  was  followed  in  the  case  of  The  City  of  aty of  ttoi- 
Worcester  v.  Broitwich  Poor  Law  JJnion^  where  the  local  Broitwlch 
board  of  W.  erected  and  occupied  works  for  the  purpose  -f°°.''  -^""' 
of  supplying  the  inhabitants  thereof  with  water,  the  works 
being  situate  in  the  parish  of  C.     In  order  to  benefit  the 
inhabitants  of  "W.,  the  local  board  made  the   scale   of 
charges  so  low  as  to  leave  a  profit  far  less  than  would  have 
accrued  to  a  company  carrying  on  the  works  as  a  com- 
mercial undertaking.     In  adopting  the  scale  of  charges 
above  mentioned  the  local  board  intended  to  carry  out 
those  provisions   of   The   Public  Sealth  Act,   1848,   the 
object  of  which  was  to  insure  a  supply  of  water  at  a  low 
price  for  sanitary  purposes.     The  assessment  committee  of 
the  D.  union,  within  which  the  parish  of  C.  was  situate-, 
by  a  valuation  list  assessed  the  local  board  at  a  rateable 

'  2  Exch.  Div.  49. 
T   T   2 
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value  of  1,400^.,  based  upon  the  amount  which  might 
have  been  earned  by  a  trading  company  carrying  on  the 
waterworks  for  their  own  benefit ;  the  local  board,  how- 
ever, claimed  to  be  assessed  at  a  rateable  value  of  540/., 
based  upon  the  profit  actually  earned  by  them. 

It  was  held,  affirming  the  judgment  of  the  Court  of 
Appeal  from  the  inferior  Courts,  that  the  assessment  of 
1,400/.  was  wrong,  and  that  the  local  board  were  liable  to 
be  assessed  at  540/.  only  ;  for  under  the  provisions  of  The 
Public  Health  Act,  1848,  they  could  not  make  rates  of  an 
amount  more  than  sufficient  to  enable  them  to  maiatain 
the  waterworks,  and  they  could  be  lawfully  assessed  only 
with  reference  to  the  profit  actually  earned. 

"  The  question  in  this  case,"  said  Oleasby,  B.,^  in  giving 
the  judgment  of  the  Court  of  Appeal  from  inferior 
Courts,  "  is  not  the  rateability  of  a  public  body  in  respect 
"  of  premises  occupied  by  them  for  public  purposes  ;  that 
"  question  has  been  for  some  time  settled  f  and  it  is  not 
"  disputed  that  the  appellants,  who  are  the  local  board  of 
"  health  of  Worcester,  are  liable  to  be  rated  in  respect  of 
"  waterworks  erected  and  occupied  by  them  for  the  pur- 
"  pose  of  supplying  the  inhabitants  with  water.  The 
"  question  is,  whether  the  rateable  occupation  is  to  be 
"  measured  by  the  profits  actually  derived  from  the  occu- 
"  pation,  or  by  the  profits  which  might  be  derived  from  it 
"  by  a  person  or  a  company  who  occupied  the  works  solely 
"  for  the  piirposes  of  profit ;  the  fact  being  that  the  cor- 
"  poration  having  in  view  the  benefit  of  the  inhabitants, 
"  have  made  the  scale  of  rates  so  low  as  to  leave  a  profit 
"  only  of  600/.  upon  the  rates  actually  received  after 
"  deducting  the  expenses  connected  with  the  providing 
"  the  water,  collection,  &o.,  upon  which  amount  they 
"  contend  they  ought  to  be  rated ;  whereas  the  respon- 
"  dents  contend  that  a  trading  company  with  the  same 


1  2  Ex.  Div.  57.  L.  J.,  M.  C.   1  ; 

*  See,   as  to  this,  Mersey  Docks      Socks,  lb. 
V,  Cameron,  11  H.  L.  Gas.  443 ;  35 


Jones  V.  Mersey 
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"  powers  of  rating  might  have  realized  a  net  profit  of 
"  1,750/.,  on  which  amount  they  say  the  rate  ought  to  have 
"  been  made. 

"  It  seems  to  us  that  the  respondents  cannot  maintain 
"  the  rate  which  they  contend  for ;  and  that  the  restric- 
"  tions  which  are  put  by  law  upon  a  public  body  as  to  the 
"  profits  derivable  from  the  occupation  of  waterworks  or 
"  gasworks,  or  other  property  of  that  description,  must  be 
"  regarded  in  considering  the  profitable  occupation  by  that 
"  body." 

This  decision  was  afiirmed  in  the  Court  of  Appeal, 
Mellish,  L.  J.,  who  delivered  the  judgment  of  the  Court, 
saying : ^  "It  has  been  held  by  the  Divisional  Court  of 
"  Appeal,  that  the  contention  of  the  corporation  is  right, 
"  and  we  are  of  opinion  that  their  decision  ought  to  be 
"  affirmed.  There  are  two  questions  to  be  considered : 
"  first,  are  the  corporation,  according  to  the  true  construc- 
"  tion  of  the  Public  Health  Act,  prevented  from  charging 
"  for  the  use  of  the  water  a  larger  sum  than  the  sum  they 
"  actually  require  for  the  maintenance  and  repair  of  the 
"  waterworks  ?  and,  secondly,  if  they  are,  can  they  be 
"  rated  as  occupiers  in  respect  of  profit  which  the  law  does 
"  not  allow  them  to  earn  ?  Now,  with  respect  to  the  first 
"  question,  we  think  that  the  corporation,  in  making  a 
"  water  rate  under  sect.  93  of  the  Public  Health  Act,  are 
"  bound  to  make  an  estimate  of  the  sum  they  require  for 
"  the  maintenance  of  their  waterworks,  and  cannot  legally 
"  levy  a  larger  sum  by  a  water  rate  than  the  sxnn.  they 

"  require The  question  then  is,  whether,  in 

"  applying  the  mle  given  by  the  Parochial  Assessment 
"  Act,  the  Court  is  to  consider  what  rent  a  tenant  from 
"  year  to  year  would  give  for  the  reservoir  and  waterworks, 
"  who  was  subject  to  the  same  restrictions  the  corporation 
"  are  subject  to,  or  what  rent  a  tenant  from  year  to  year 
"  would  give  who  was  subject  to  no  such  restriction ;  and 
"  we  are  of  opinion  that  the  hypothetical  tenant  is  to  be  a 
1  2  Ex.  Div.  69. 
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"  tenant  subject  to  the  restrictions.  The  case  of  Corpora- 
"  tion  of  Liverpool  v.  Overseers  of  Wavertree,  is  directly  in 
"  point,  and  we  are  of  opinion  that  case  was  correctly 

"  decided An  occupier  of  land  is  not  rateable 

"  in  respect  of  the  whole  profit  derived  from  the  land,  but 
"  only  in  respect  of  the  profit  which  he  himself  derives 

"  from  the  land If  the  waterworks  were 

"  transferred  to  a  tenant,  who  was  under  no  restriction  as 
"  to  the  price  he  charged  for  water,  the  rateable  value  of 
"  the  waterworks  would  be  increased,  but  there  would  be 
"  a  corresponding  diminution  of  the  rateable  value  of  the 
"  premises  supplied  with  the  water.  We  may  also  observe 
"  that  the  reservoir  by  itself,  without  the  power  of  con- 
"  neeting  the  reservoir  with  the  houses  by  pipes  running 
"  through  the  streets,  is  probably  worth  nothing,  and 
"  certainly  is  not  worth  651/.  a  year;  and  it  is  the  same 
"  Act  of  Parliament  which  gives  the  power  to  lay  the 
"  pipes,  and  therefore  creates  the  value  of  the  reservoir, 
"  which  contains  the  restrictions  on  the  amount  of  profit 
"  which  the  occupiers  of  the  reservoir  can  earn.  Even  in 
"  the  case  of  the  reservoirs  of  public  companies  established 
"  by  Act  of  Parliament  to  supply  towns  with  water,  in 
"  estimating  the  rateable  value  of  the  reservoirs,  the  Court 
"  only  considers  the  amount  of  profit  which  the  terms  of 
"  their  Act  enable  the  company  to  earn,  not  the  profits 
"  "  which  the  company  might  earn  if  Parliament  had 
"  enabled  the  company  to  establish  waterworks  without 
"  restriction  as  to  the  price  to  be  charged  to  consumers." 

Biidges  and        The  principle  that  profits  must  be  rated  where  they  are 
indi/e  tolls,     gamed,  which  has  been  noted  above  in  the  case  of  docks,i 
applies  as  well  to  bridges,  with  regard  to  which  the  paro- 
chial principle  also  holds  good.^ 
Bridges  in  Where  the  proprietors  of  Hammersmith  Bridge  had 

parishes.         land  on  both  sides  of  the  river,  on  which  they  erected 

'  Meff.  V.  Bristol  Dock  Co.,  10  L.  =  See  Castle,  415  et  sea. 

J.,  M.  C.  105. 
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piers  and  abutments,  but  took  the  tolls  on  one  side  only, 
it  was  held  that  they  were  rateable  for  the  lands  on  both 
sides,  which  were  used  by  the  proprietors  for  the  purpose 
of  passage  over  the  Thames,  in  respect  of  which  they 
received  toUs.^ 

Similarly,  the  owner  of  a  bridge  resting  on  piles  driven 
into  the  soil,  one  end  of  which  was  in  the  parish  of  A., 
and  the  other  in  the  parish  of  B.,  where  the  toll-house 
was  situated,  was  held  rateable  for  an  occupation  of  land 
in  A.  pro  rata,  though  the  road  over  the  bridge  was  re- 
paired by  other  persons.^  There  the  tolls  had  been  let  by 
parol  at  a  yearly  rent ;  and  Lord  Denman,  C.  J.,  after  point- 
ing out  that  the  case  was  almost  identical  with  that  of  Rex 
V.  Barnes,  said :  "  Assuming  then  that  the  tolls  are  claimable 
"  in  respect  of  the  ownership  of  the  land,  there  is  no  evi- 
"  dence  here  that  the  land  eo  nomine  is  professed  to  be 
"  demised  at  all;  there  is  nothing  to  show  that  at  this 
"  moment  the  marquis  is  not  in  the  possession  of  the  land 
"  for  doing  the  repairs, — indeed  for  every  purpose  con- 
"  sistent  with  the  bare  collection  of  the  tolls  by  Everett  at 
"  the  toll-house.  On  the  other  hand,  though  there  is  an 
"  agreement  for  the  demise  of  the  tolls  eo  nomine,  yet,  as 
"  by  their  nature  they  can  only  pass  by  deed,  no  interest 
"  at  law  has  passed  out  of  the  marquis,  who  must  there- 
"  fore  be  still  considered  in  possession  of  them,  his  in- 
"  tended  tenant  being  in  truth  only  his  bailiff  for  coUect- 
"  ing  them."  The  marquis  was  therefore  held  rateable 
in  respect  of  his  beneficial  occupation. 

The  rateability  of  bridge  tolls  came  agaia  under  con-  JReg.  v.  Sam- 
sideration  in  Beg.   v.  Hammersmith  Bridge   Co.^  where  "srUJglco. 
it  was  decided  that  a  rate  is  to  be  apportioned  between 
two  parishes,  "according  to  the  length  of  the  bridge  in 
"  each  parish."     In  this  case  it  was  argued  that  the  tolls 
should  be  distributed  between  the  bridge  proper  and  its 

1  Rex   V.  Barnes,    1    B.   &    Ad.  ^  ig  L.  J.,  M.  C.  85  ;  15  Q.  B. 

113  ;  8  L.  J.,  0.  S.,  M.  0.  115.  369 ;  3  New  Sess.  Cas.  424 ;  13  J. 

^  Eeg.  v.  Salisbury,  Marquis  of,  3  P.  103.     See  Castle,  p.  435. 
N.  &  P.  476,  Q.  B. 
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road  approaches,  but  the  Court  declined  to  consider  this 
reasoning.  "  The  approaches,"  said  Lord  Denman,  C  J., 
"  stand  in  the  same  relation  to  the  bridge  as  stations  and 
"  warehouses  to  railways,  reservoirs  and  wharves  to  canals, 
"  aqueducts  and  mains  to  water  supplies,  gasometers  and 
"  mains  to  gas  burners;  and  the  principle  for  dividing  the 
"  direct  from  the  indirect  sources  of  profit,  for  rating  the 
"  indirect  sources,  and  for  apportioning  the  residuary  net 
"  rateable  value  among  the  districts  in  which  the  direct 
"  source  was  situate,  was  explained  in  Reg.  v.  Mile  End 
"  Old  Towii."^ 

Where  the  revenue  of  a  bridge  company,  over  and  above 
the  working  expenses,  was  raised  from  tolls,  but  was  wholly 
absorbed  in  the  payment  of  mortgage  debts,  leaving  nothing 
by  way  of  interest  for  the  shareholders,  though  there  was 
a  provision  for  paying  them  off  (if  the  tolls  were  sufficient), 
when  the  tolls  should  cease,  the  company  were  neverthe- 
less held  to  be  rateable.^  Where,  in  such  a  case,  money 
is  raised  for  the  construction  of  an  undertaking,  so  as  to 
cause  a  debt,  the  interest  of  which  is  paid  for  out  of  the 
profits,  such  interest  is  not  allowed  as  a  deduction.' 

1   10    Q.   B.   208.      See  ante,  p.  828  ;  1  P.  &  D.  603.     See  Castle, 

637.  p.  373. 

-  Seff.  V.  Blackfriars  Bridge  Co.,  ^  lb.     See  Castle,  p.  475. 

8  L.   J.,  M.   C.   29 ;      9  A.   &  E. 
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CHAPTEE  X. 

OF  THE  REMEDIES  FOE  THE  INFRINGEMENT  OF  EIGHTS 
OF  WATEE. 

All  infringements  of  rights  of  water,  natural  or  acquired,  All  infringe- 
come  under   one   or   other   of    two    classes — trespass   or  rights  of 
nuisance.     Where  the  act  complained  of  is  a  wrongful  water  either 

J .  ,      ■■  J.  .  1         •      j_i  1      ■  •  n  trespass  or 

disturbance  oi  another  m  the  exclusive  possession  oi  pro-  nuisance, 
perty  it  is  a  trespass ;  where  the  infringement  of  the  right 
is  the  consequence  of  an  act  which  is  not  in  itself  an  in- 
vasion of  property,  the  cause  from  which  the  injury  flows 
is  termed  a  nuisance. ^  "The  distinction  between  nuisance 
"  and  trespass,"  says  Mr.  Angell,^  "  is  that  the  former  is 
"  only  a  consequence  or  result  of  what  is  not  directly  or 
"  immediately  injurious,  but  its  eifect  is  injurious.  A 
"  person  who  digs  a  channel  or  erects  a  dam  on  his  own 
"  land,  does  no  more  than  what  is,  in  itself,  lawful ;  but 
"  as  the  efEect  of  his  so  doiag  is  to  divert  the  water  from 
"  a  natural  watercourse  to  the  loss  of  a  riparian  owner 
"  below,  or  to  turn  it  back  to  the  injury  of  a  riparian 
"  owner  above,  such  acts  become  unlawful, — '  the  law  in 
"  '  such  instances  taking  care,'  says  Blackstone, '  to  enforce 
"  '  the  precept  of  gospel  morality  of  doing  to  others  as  we 
"  '  would  that  they  should  do  unto  ourselves.'  Trespass, 
"  on  the  other  hand,  is  a  direct  and  immediate  invasion  of 
"  property, — as  treading  down  grass  in  a  neighbour's  field, 
"  or  destroying  his  inclosures." 

This  distiaction  between  trespass  and  nuisance,  so  far  as 

•  Phear,   Eights  of  Water,   p.  Mod.  164 ;    1  Ld.  Eaymond,  274 ! 

100;  EeynoldsT.  Clarice,  2Ld.  Eay-  Leveridgey.  Soskins,  11  Mod.  257; 

mond,  1399 ;  Smith  v.  Milles,  1  T.  1  Str.  636. 

E.    475;     Courtney    v.    Collett,    12  ^  On  "Watercourses,  p.  575. 
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the  form  of  action  is  concerned,  is  now  of  little  value,  as 
by  The  Common  Laic  Procedure  Act,  1852,  and  The  Judica- 
ture Acts,  1873  and  1875,  all  forms  of  action  are  alDolislied. 
Public  nui-  Where  the  act  complained  of  is  an  invasion  of  a  puhlic 

right — such  as  the  obstruction  of  the  public  right  of  navi- 
gation or  fishery,  or  the  pollution  of  a  river  to  the  public 
prejudice — it  is  termed  a  public  or  common  nuisance.^ 

Remedy  by  Act  of  Party. 
Abatement  of       A  private  nuisance  may  be  removed  or  abated  by  the 
sanTOs!  "^'     P^^^y  aggrieved,  if  it  can  be  peaceably  done  and  without 
a  riot.^     Thus  if  a  ditch  is  dug,  by  means  of  which  the 
water  is  diverted  from  the  land  of  a  riparian  proprietor, 
through  whose  land  it  would  otherwise  flow  in  its  natural 
course,  he  may  go  upon  the  land  of  the  vsrongdoer  and 
fill  it  up;^  even  though  at  the  time  it  causes  him  only 
nominal  damage.*    A  thing,  however,  cannot  be  abated, 
until  it  actually  becomes  a  nuisance ;  so  that  if  one  see  his 
neighbour  erecting  that  which  it  is  probable  will  ultimately 
be  such,  it  cannot  be  abated  as  long  as  it  continues  in  an 
inoffensive  state. ^ 
No  more  If  a  person  injured  abate  no  more  than  is  necessary,  any 

beXneaan  damage  resulting  from  the  act  will  not  be  laid  to  his 
absolutely  charge ;  but  he  must  act  reasonably  and  take  reasonable 
care  that  no  more  damage  be  done  than  is  positively  neces- 
sary for  effecting  his  purpose.  Thus  where  one  erected 
a  mill  dam  partly  on  his  own  land  and  partly  on  the  land 
adjoining,  upon  which  the  owner  of  the  adjoining  land 
pulled  down  the  part  on  his  land,  and  the  whole  dam  fell 
down  and  the  water  ran  out,  it  was  held  that  the  owner 
was  justified."  But  where  the  plaintiff  had  a  right  to 
irrigate  his  meadow  by  placing  a  dam  of  loose  stones  across 

1  "Woolrych  on  Waters,   p.  192.  Edw.  IV.  35  ;  8  Edw.  IV.  5  ;   Grey 

See  Stephen's  Blackstone,  p.  402.  v.    Brown,    Mo.    644 ;     Saikes   v. 

^  Blaokstone's  Com.  5  ;    Battens  Townshend,  2  Smith's  Rep.  9. 

case,  9  Rep.  54  b.;   2  Roll.  Abr.;  *  Penruddock's  case,  5  Co.  101b. 

Nuisance,     8 ;     Angell,     p.    576 ;  ^  12  Mod.  510 ;  Holt's  eases,  499. 

Woolryoh,  p.  281.  "   Wickford    v.    Bill,    Cro.    Eliz. 

'  Vin.  Abr.,    Nuisance.     See  9  269. 
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the  stream,  and  occasionally  a  board  or  fender,  and  he 
fastened  the  board  with  two  stakes,  which  he  had  no  right 
to  do,  the  defendant  was  held  liable  to  an  action  for 
pulling  down  the  board  as  well  as  the  stakes,  although,  as 
owner  of  the  adjoining  land,  he  had  lawful  power  to  abate 
the  latter.^ 

So  in  Cawkicell  v.  Russell,'^  where  the  plaintiff  had  a 
prescriptive  right  to  send  waste  water  down  the  defen- 
dant's drain,  and  he  sent  down  also  the  foul  water  from 
his  privies,  it  was  held  that  the  defendant  was  justified  in 
stopping  the  whole  drain ;  for  where  a  party  has  a  right  to 
send  clean  water  down  a  drain  and  chooses  to  send  dirty, 
every  drop  of  it  ought  to  be  stopped,  for  the  whole  is 
dirty. 

In  the  case  of  Roberts  v.  Rose,^  the  plaintiffs,  by  parol 
licence  from  one  Lowe  and  from  the  defendant,  made  a 
watercourse  and  discharged  water  thereby,  first  across  the 
land  of  Lowe,  and  then  across  the  land  of  defendant. 
The  defendant  revoked  his  licence,  and  on  the  plaintiffs 
refusing  to  discontinue  the  discharge  of  water,  entered  on 
Lowe's  land  and  obstructed  the  watercourse  there.  The 
defendant,  by  stopping  the  watercourse  on  his  own  land, 
would  have  done  less  damage  to  the  plaintiff  than  was 
actually  done,  but  more  damage  to  Lowe,  and  possibly 
some  damage  to  the  public.  The  Court  held,  that  the 
watercourse  had  been  obstructed  in  a  reasonable  manner, 
inasmuch  as  the  convenience  of  the  plaintiffs,  who  after 
the  revocation  of  the  licence  were  wrongdoers,  was  sub- 
ordtaate  to  the  convenience  of  innocent  third  parties  and 
of  the  public.  Blackburn,  J.,  delivering  the  judgment  of 
the  Court  of  Exchequer  Chamber,  says:  "We  are  all 
"  agreed,  that  where  a  person  attempts  to  justify  an  inter- 
"  ference  with  the  property  of  another  in  order  to  abate  a 
"  nuisance,  he  may  justify  against  the  wrongdoer  so  far 

1  Greendade  v.  Halliday,  6  Bing.       Cock,  post,  p.  652. 
379.  ^  L-  R.,  1  Ex.  82. 

2  26  L.  J.,  Ex.  314.     See  Hill  v. 
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"  as  his  interference  is  positively  necessary.  We  are  also 
"  agreed,  that  in  abating  a  nuisance,  if  there  are  two  ways 
"  of  doing  it,  he  must  choose  the  least  mischievous  of  the 
"  two.  We  also  think,  that  if  hy  one  of  these  alternative 
"  methods,  some  wrong  should  be  done  to  an  innocent 
"  third  party  or  to  the  public,  then  that  method  cannot  be 
"  justified  at  all,  although  an  interference  with  the  wrong- 
"  doer  might  be  justified. 

"  Therefore,  where  the  alternative  method  involves  such 
"  an  interference,  it  must  not  be  adopted ;  and  it  may 
"  become  necessary  to  abate  a  nuisance  in  a  manner  more 
"  onerous  to  the  wrongdoer." 

In  the  case  of  Hill  v.  Cock,^  the  plaintiff,  who  had  a 
prescriptive  right  to  the  flow  of  water  led  by  means  of 
a  gutter  from  a  mill  stream  at  a  point  where  an  ancient 
weir  was  erected,  wrongfully  lengthened  the  gutter  for 
the  purpose  of  irrigating  more  land.  The  flow  of  water 
down  the  defendant's  mUl  stream  was  thereby  diminished, 
and  he  in  consequence  pulled  down  the  ancient  weir,  and 
thereby  prevented  the  water  from  flowing  down  the  plain- 
tiff's gutter.  The  Court  held  that  the  defendant  was  not 
justified  in  stopping  the  plaintiff's  excessive  user  of  the 
water,  by  means  which  altogether  prevented  his  enjoy- 
ment of  the  water,  but  only  in  stopping  it  by  the  least 
injurious  means  in  his  power.  Willes,  J.,  says :  "  The 
"  flow  of  water  to  defendant's  mill  was  injured  by  the 
"  alteration  of  the  gutter,  and  the  plaintiff  had  thereby 
"  destroyed  the  measure  of  his  right  over  the  old  course, 
"  and  created  a  confusion  of  his  antient  right.  If  the 
"  whole  of  the  defendant's  enjoyment  had  been  interfered 
"  with,  as  it  was  in  the  case  of  Cawlacell  v.  Russell,^  where 
"  the  person  who  had  a  right  to  send  clean  water  through 
"  his  gutter  sent  down  foul  water,  so  that  the  nuisance 
"  could  not  be  stopped  without  interfering  with  the  enjoy- 
"  ment ;  if  that  had  been  the  case,  then  the  taking  down 
"  of  the  weir  would  have  been  a  reasonable  mode  of 
1  26  L.  T.,  N.  S.  185.  =  26  L.  J.,  Ex.  34. 
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"  destroying  the  plaintiff's  enjoyment.  However,  he  is 
"  bound  to  abate  the  nuisance  in  the  most  reasonable 
"  manner,  and  subject  to  there  being  no  confusion  of  the 
"  rights  created,  the  jury  have  found  that  it  was  not 
"  practically  necessary  for  the  purpose  of  abating  the 
"  nuisance  to  pull  down  the  weir.  If  the  extent  of  the 
"  excess  was  so  great  that  it  was  reasonably  impossible  to 
"  abate  the  nuisance,  then  I  should  say  there  exists  a 
"  right  on  the  part  of  the  proprietor  of  the  servient  tene- 
"  ment  to  interfere  with  the  whole.''^ 

No  previous  demand  to  remove  the  nuisance  is  requisite.  No  previous 
except  where  the  tenement   on  which    the   nuisance  is  rrmove^ne- 
erected  has  passed  into  other  hands  since  the  erection  ;  and  cessary. 
in  this  case,  without  such  demand,  the  abatement  would 
not  be  lawful,  for  the  new  occupant  was  not  liable  to  a 
quod permittat  before  request  made  ;  but  the  demand  may 
be  made  either  on  the  lessor  or  lessee,  for  the  continuance 
of  a  nuisance  by  the  lessee,  against  whom  an  action  will 
lie.2 

A  public  nuisance  may  also,  it  would  appear,  be  abated  Abatement  of 
in  a  peaceable  manner.^  A  private  individual,  however,  iance. 
is  not  justified  in  abating  a  public  nuisance,  unless  it  does 
him  a  special  injury  beyond  that  which  is  suffered  by  the 
rest  of  the  public.^  In  the  case  of  The  Mayor  of  Colchester 
V.  Broolie^  it  was  held,  that  if  oyster  beds  are  placed  in 
the  channel  of  a  public  navigable  river,  so  as  to  create  a 
public  nuisance,  a  person  navigating  is  not  justified  in 
damaging  such  property  by  running  his  vessel  against  it 

'  See  also  Arlett  v.  Ellis,  7  B.  &  see  also  Saxby  v.  Manchester,  L.  R., 

C.    3i6  ;    Yard  v.  Ford,    2   Wma.  4  C.  P.  198. 

Saund.  p.   571,  ed.  1871;  Lawton  ^  Zodie    v.   Arnold,   Salk.    458; 

T.  Ward,  1  Ld.  Kaymond,  75 ;  Liit-  James  v.  Hayward,  Cro.  Car.  184  ; 

treU's  case,  4  Rep.  86  b.  Rolle,    Abr.    Nusans  (T.) ;    Hill's 

^  Gale   on   Easements,   p.   645 ;  case,  Cro.  EHz.  384. 

PenruddocJi' s  case,  5  Rep.  101;  Jones  *  Benjamin  v.  Storr,  L.  R.,  9  C. 

V.    Williams,    11    M.   &   W.    176;  P.  400;    Hubert  v.  Groves,  1   Esp. 

Davies  v.  Williams,  16   Q.  B.  546;  148;  WinterbothamY.  Derby,  Jj.'R., 

Burling  y.  Bead,   11    Q.    B.    908;  2  Ex.  316. 

Berry  v.  Fitzhowe,   8   Q.  B.  778 ;  M  Q.  B.  339. 
Brent  v.   Saddon,  Cro.  Jac.   555 ; 


Digitized  by  Microsoft® 


654 


REMEDIES    FOE   THE    INFRINGEMENT   OF   RIGHTS   OF  WATER. 


By  action . 
Private  nui- 
sauoes. 


Injunction 
and  manda- 
mus. 


if  he  has  room  to  pass  without  so  doing ;  for  an  individual 
cannot  abate  a  nuisance  if  he  is  not  otherwise  injured  by 
it  than  as  one  of  the  public.  So  in  Dimes  v.  Petty ^  the 
defendant  under  similar  circumstances  was  held  not  jus- 
tiiied  in  running  his  ship  against  a  wharf  of  the  defen- 
dant's projecting  into  a  public  navigable  river, — the  Court 
holding  that  a  person  under  such  circumstances  can  only 
interfere  with  a  public  nuisance  as  far  as  is  necessary  to 
exercise  his  right  of  passing  along  a  highway,  and  cannot 
justify  doing  any  damage  to  the  property  of  the  person 
who  has  improperly  placed  the  nuisance  in  the  highway, 
if,  avoiding  it,  he  might  have  passed  on  with  reasonable 
convenience.  In  Black  v.  Bateman^  Lord  Campbell,  C.  J., 
goes  so  far  as  to  say  that  he  cannot  justify,  unless  there 
was  no  way  in  which  he  could  exercise  his  right  without 
the  removal. 

Remedy  hy  Act  of  Laic. 
The  remedy  by  act  of  law  for  the  infringement  of  water 
rights  is  now  by  action  in  one  of  the  first  four  Divisions  of 
the  High  Court  of  Justice.'  By  the  Supreme  Court  of 
Judicature  Acts  all  the  jurisdiction  of  the  Court  of 
Chancery  and  of  the  common  law  Courts  has  been  trans- 
ferred to  the  High  Court  of  Justice,  which  is  to  administer 
law  and  equity  concurrently,  and  where  there  is  any 
conflict  between  the  rules  of  equity  and  common  law,  the 
rules  of  equity  are  to  prevail.  New  rules  of  pleading  and 
forms  are  provided  which  supersede  the  old  forms.  Either 
the  Chancery  Division  or  those  Divisions  which  represent 
and  are  called  after  the  old  common  law  Courts,  have 
equal  power  to  award  damages  and  the  remedy  by  in- 
junction and  mandamus,  to  enforce  equitable  rights,  and 
receive  and  carry  out  equitable  defences.  By  The  County 
Courts  Act,  1867,*  the  County  Courts  have  jurisdiction  to 
try  any  action  in  which  the  title  to  any  corporeal  or  in- 

39  Vict.  c. 


1  15  Q.  B.  283. 

2  18  Q.  B.  876. 

3  Judicature  Acts,  36  &  37  Vict. 


c.  66,  s.  16,  35  ;    38 
77,  s.  11. 

^  30  &  31  Vict.  0.  142,  a.  12. 
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corporeal  hereditament  comes  in  question,  when  neither 
the  value  of  the  land,  tenements,  or  hereditaments  in  dis- 
pute nor  the  rent  payable  in  respect  thereof  shall  exceed 
201.  per  annum,  or,  in  case  of  an  easement  or  licence,  where 
neither  the  value  of  the  lands,  tenements,  or  hereditaments 
in  respect  of  which  the  easement  or  licence  is  claimed  shall 
exceed  20^.  per  annum. 

The  tenant  in  possession  may  sue  for  a  nuisance,  even  Parties  en- 
though  it  he  of  a  temporary  nature  only,  but  if  the  ^  ^  °  ^^^' 
nuisance  be  of  a  permanent  nature,  and  injurious  to  the 
inheritance,  the  reversioner  may  also  have  an  action,  and 
both  the  tenant  in  possession  and  the  reversioner  are 
respectively  entitled  to  recover  damages  commensurate 
with  the  damage  sustained  by  him.^  To  entitle  the  rever- 
sioner to  sue,  it  must  be  shown  either  that  the  act  done  is 
an  act  necessarily  injurious  to  the  reversioner,  or,  where  it 
is  not  necessarily  injurious,  the  declaration  must  aver  that 
the  reversionary  interest  is  thereby  injured.^  In  an  action 
brought  by  a  reversioner  against  the  defendant  for  the 
non-repair  of  a  gutter,  whereby  the  water  oozed  through 
and  carried  away  the  soil  of  the  close,  the  defence  was, 
that  the  injury  was  the  consequence  of  the  tenant  in 
possession  penning  back  the  water  and  watering  his 
meadow.  Tindal,  0.  J.,  said  he  thought  this  no  defence, 
as  the  owner  of  the  reversion  was  suing  for  a  permanent 
injury  to  his  estate,  and  that  he  could  not  be  met  with  the 
answer  that  the  injury  arose  out  of  the  wrongful  act  of 
the  tenant,  for  which  the  defendant  might  have  main- 

1  Angell  on  'Waterco-urses,  p.  &  N.  3i ;  Sampson  y.  Savage,  1  C. 
585  ;  Gale  on  Easements,  p.  649 ;  B.,  N.  S.  347  ;  Bell  v.  Midland 
Comyn's  Dig.,  Action  for  Nuisance  Eailway,  10  C.  B.,  N.  S.  287; 
(B);  Jaeksm  T.  Fesked,  1  M.  &  S.  Crump  v.  Lambert,  L.  R.,  3  Eq. 
234 ;  Alston  v.  Scales,  9  Bing.  3  ;  409  ;  Johnstone  v.  Hall,  2  K.  &  J. 
Saxter  v.  Tayler,  4  B.  &  A.  72 ;  414;  Mott  t.  Shoolbred,  L.  K.,  2 
HellY.  Tioentyman,  1  A.  &  E.  766;  Eq.  22;  Jones  v.  Chappell,  L.  R., 
see  also  Sopieood  t.  Schofleld,  2  20  Eq.  639;  Wilson  v.  Towns- 
Moo.  &  Rob.  34  ;  Tucker  v.  New-  end,  1  Br.  &  S.  324  ;  Cleave  v.  Jfa- 
man,  n  A.  &Ti.  iO;  Fai/y.  Freii-  homj,  9  "W.  R.  882;  JBroder  v. 
tice,  1  C.  B.  828  ;  Kidgell  Y.  Moor,  Saillar,  2  Ch.  D.  292. 
9C  B  364-  Metropolitan  Associa-  '  Metropolitan  AssociationY.  Fetch, 
tionY.  Fetch,  5  C.  B.,  N.  S.  504;  5  C.  B.,N.  S.  504;  Bell  Y.  Midland 
Mumford  v.  Oxford  Eailwaij,  1   H.  Railway,  10  0.  B.,  N.  S.  287. 
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tained  an  action  against  Mm.  That  was  merely  the  per- 
sonal act  of  the  tenant ;  and  it  did  not  appear  that  there 
was  any  legal  duty  in  the  owners  and  occupiers  of  the 
close  to  do  any  act,  the  neglect  of  which  by  the  tenant 
had  caused  the  injury.^ 

Building  a  roof  with  eaves  which  discharge  rain-water 
by  a  spout  into  adjoining  premises  is  an  injury  which  the 
landlord  of  such  premises  may  recover  as  reversioner  while 
they  are  under  demise,  if  the  jury  think  there  is  damage 
to  the  reversion.^ 

In  Dyson  v.  Collick,^  a  contractor  for  making  a  canal 
having,  by  permission  of  the  owner  of  the  land,  laid  down 
a  dam  for  the  purpose  of  the  navigation,  was  held  to  have 
sufficient  possession  to  enable  him  to  maintain  trespass 
against  a  wrongdoer.* 
Joinder  of  By  Order  XVI.  of  The  Judicature  Act,  1875,  all  per- 

^  ^^^  ^  sons  may  be  joined  as  plaintiffs  in  whom  the  right  to  any 
relief  claimed  is  alleged  to  exist,  whether  jointly, 
severally,  or  in  the  alternative,  and  judgment  may  be 
given  for  such  one  or  more  of  the  plaintiffs  as  may  be 
found  to  be  entitled  to  relief,  for  such  relief  as  he  or  they 
may  be  entitled  to  without  any  amendment.  But  the 
defendant,  though  unsuccessful,  shall  be  entitled  to  his 
costs  occasioned  by  so  joining  any  person  or  persons  who 
shall  not  be  found  entitled  to  relief,  unless  the  Court,  in 
disposing  of  the  costs  of  the  action,  shall  otherwise  direct.^ 

By  the  rules  of  Chancery,  which  are  followed  by  the 
Judicature  Acts,  the  owners  of  several  properties  affected 
by  a  nuisance  might  join  in  suing.  If  one  failed  to  make 
out  his  case,  the  suit  as  to  him  was  dismissed  with  costs. 
Such  costs  were  deducted  from  those  of  the  successful 
plaintiff." 

^  Egremont  y.  Fittnam,  1  Moo.  &  action  for  disturbance  of  easements. 

Malk.  404.  *  As  to  the  joinder  of  parties, 

'  Tucker  v.  Kewman,  11  A.  &  E.  see   Wilson's  Judicature  Acts,  p. 

40.  173—185  (2nd  ed.). 

3  5  B.  &  Aid.  600.  "  Umfrevilk  v.  Johnson,  L.  R.,  10 

^  See  ante,  p.  234,  as  to  rights  of  Ch.  580;  Polloch  v.  Lester,  11  Ha. 
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The  purchaser  of  an  estate  injured  hy  a  nuisance  may- 
sue  the  origiQal  wrongdoer — the  person  who  erected  and 
stni  maintains  the  nuisance — without  notice  or  request  to 
abate,  for  the  damage  done  to  the  land  while  he  owned 
and  occupied  it.  Nor  does  it  matter  in  this  respect  how 
many  times  the  land  injured  may  have  changed  hands  since 
the  erection  of  the  nuisance.^ 

He  who  has  been  the  author  of  a  nuisance  is  answerable  Parties  liable 
for  aU  the  consequences  thereof  ;  and  although  after  *°  ^^  ™^'^ 
damages  recovered  in  an  action  for  erecting  it,  another 
action  cannot  be  maintained  for  the  erection,  yet  it  may 
for  a  continuance  of  the  same  nuisance.  The  continuance 
of  that  which  was  originally  a  nuisance  is,  in  fact,  a  new 
nuisance.^  For  the  continuance  of  a  nuisance,  each 
successive  owner  of  the  land  on  which  there  exists  an 
actual  nuisance,  is  liable  ;  though  it  may  have  been  begun 
before  his  estate  commenced.' 

Where,  however,  the  party  was  not  the  originator  of 
the  nuisance,  a  request  must  be  made  to  remove  it  before 
any  action  is  brought;  but  it  is  sufficient  if  such  request  is 
made  to  the  party  in  possession,  though  he  be  only 
lessee ;  ^  and  a  request  to  a  former  occupier  while  in 
possession  has  been  held  sufficient  to  bind  a  subsequent 
occupier.' 

,   If  the  ovsmer  of  land  on  which  a  nuisance  exists  lets  the  for  contiDu- 
land,  an  action  for  the  continuance  of  the  nuisance  will  g^nce 
lie  at  the  option  of  the  party  injured,  either  against  the 

2'74;  see,  however,  Siidson  v.  Mad-       Co.,  i  N.  H.  143   {American  case) ; 
12  Sim.  416.     In  the  case  of       Shadwell  v  Sutchinson,  2  B.  &  A. 


CoivanY.IIulceofBtiecleuch,2A.-p-g.  97;    4  0.   &  P.  333;    Batishill  y. 

Gas.  344,  the  House  of  Lords  held.  Seed,  18  C.  B.  696  ;  Wilson  v.  Peto, 

that  by  the  practice  of  the  Scotch  6  Moo.  47  ;  Gale  on  Easements,  p. 

Courts,  in  a  case  of  nuisance  by  649 — 658. 

pollution,  the  several  sufferers  may  ^  Angell    on    'Watercourses,   p. 

combine  and  bring  a  joint  afttion  587. 

ag-ainst  the  several  authors  of  the  '  G-ale  on  Easements,  p.  659. 

nuisance — asking  a  declarator  and  *  Fenruddoek'' s  case,  5  Rep.  181 ; 

interdict,   but    not    claiming    da-  Jlrent  v.   Hudson,   Cro.   Jac.   555 ; 

mages.  Jones  v.  Williams,  11  M.  &  W.  176. 

'  Angell    on    Watercourses,    p.  *  Salmon  v.  Bensley,  Ry.  &  M. 

687;  Fenruddock's  case,  iJiep.  100;  189,  at  Nisi  Prius. 
JSastman  v.  Amosheag  Manufacturing 

C.  U  U 
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landlord  or  the  tenant ;  ^  but  no  such  action  lies  against 
the  landlord  for  any  such  act  of  his  tenant  during  the 
continuance  of  his  tenancy ;  ^  and  a  declaration  charging 
the  defendant  with  the  duty  of  cleansing  drains,  merely 
as  owner  and  proprietor  thereof,  is  bad.'  If,  however,  a 
landlord  makes  a  drain  for  the  use  of  his  tenants,  and 
keeps  it  in  his  own  possession,  and  allows  them  to  use  it, 
he  is  liable  if  it  becomes  a  nuisance  through  their  user 
whilst  in  his  possession.* 

A  landlord  has  been  held  not  liable  if  he  has  taken  a 
covenant  to  repair  from  the  tenant,  as  in  such  case  he  does 
not  authorize  the  continuance  of  the  nuisance.' 
by  a  stranger.  So  the  owner  of  land  has  been  held  not  responsible  for 
the  act  of  a  stranger  causing  or  continuing  a  nuisance, 
which  he  neither  authorized  nor  adopts.  Thus,  in  Saxby  v. 
Manchester  Railway,^  the  defendants  were  owners  of  the 
soO.  of  a  stream  which  supplied  water  to  two  print  works. 
A.,  whilst  occupier  of  both  works,  erected  a  weir  across 
the  stream,  and  thereby  diverted  the  water  from  one  of 
the  works.  The  plaintifE  becoming  lessee  of  the  last- 
mentioned  work,  and  entitled  to  the  water  of  the  stream, 
removed  the  weir.  A.  afterwards,  without  any  authority 
from  defendants,  and  against  their  wOl,  replaced  the  weir. 
The  Court  held  that  the  defendants  were  not  responsible 
for  the  act  of  A.,  or  for  the  continuance  of  the  nuisance  ; 
and  that  a  nonsuit  which  had  been  directed  was  right.' 

1  Todd  V.  Flight,  9  0.  B.,  N.  S.  B.  261. 

377 ;  Mason  t.  Shewsiury,  L.  R.,  6  *  Pretty  v.  Bichmore,  L.  R.,  8  C. 

Q,.  B.  585  ;   Christian  /Smith's  case,  P.  401;   Gwinnell  v.  £amer,  Xi.  R., 

Six  W.    Jones,    272;     Rosivell    y.  10  C.  P.  658;  see  Gandy  y.  Jubber, 

Prior,  2  Salk.  460 ;  S.  v.  Pedley,  1  5  B.  &  S.  78,  485 ;  9  B.  &  S.  15  ; 

A.  &  E.  822;   Thompson  y.  Gilbert,  Bobbins  v.  Jones,  15   0.  B.,  N.  S. 

7  M.    &   W.  456;    see,  however,  240. 

Eypon  Y.  Bowles,  Cro.  Jae.  373.  «  L.  R.,  4  C.  P.  198. 

^  Cheetham  \r.  JUampson,  4  T.  R.  '  See  also  Saniells  y.  Potter,  i  C. 
318;  Pich  y.  Pasterjield,  4  C.  B.  &  P.  262.  Por  other  cases  on  re- 
783 ;  Bishop  v.  Bedford,  1  E.  &  E.  sponsibility  for  nuisance,  see  Pen- 
mi  ;  Preston  y.  Norfolk,  2  H.  &  N.  dleby  v.  Greenhalgh,  1  Q.  B.  D.  36 ; 
735;  Bartlett  v.  Baker,  3  H.  &  C.  Piekard  y.  Smith,  10  C.  B.,  N.  S. 
153.  470;    Byams  v.  Webster,  L.  R.,  2 

3  Russell  Y.  Shenion,  3  Q.  B.  449.  Q.  B.  138;  Madley  v.  Taylor,  L.  R., 

«  Brown  v.  Pussell,  L.  R.,  3  Q.  1  C.  P.  53. 
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Whenever  an  injury  is  done  to  a  right,  actual   per-  Whether 
ceptible  damage  is  not  indispensable  as  the  foundation  of  actual"^ 
an  action ;  but  it  is  sufficient  to  show  the  violation  of  the  damage  is 
right,  and  the  law  will  presume  damage.^  supportan° 

Thus,  in  Bose  v.  Groves,^  where  the  plaintiff  was  the  '^'=*^°"- 
owner  of  a  public  house  on  a  navigable  river,  and  de- 
fendant obstructed  his  right  of  access  thereto,  by  placing 
floats  of  timber  in  front  thereof,  the  Court  held  that,  this 
being  the  obstruction  of  a  private  right,  proof  of  special 
damage  was  unnecessary. 

Any  unreasonable  and  unauthorized  use  of  the  common 
benefit  of  the  flow  of  water,  as  between  riparian  pro- 
prietors, will  give  a  right  of  action  to  the  party  whose 
rights  are  infringed,  without  proof  of  actual  damage. 
Thus,  the  claim  by  an  upper  riparian  proprietor,  to  divert 
permanently  the  whole  of  a  stream,  for  the  purpose  of 
supplying  a  town  with  water,  is  not  a  reasonable  use  con- 
nected with  the  tenement  of  that  proprietor,  and  he  will  be 
restrained  from  so  using  the  water,  though  no  injury  has 
been  sustained  by  the  lower  riparian  proprietor.^ 

In  Pennington  Y.Brinsop  Hall  (7o.,*  plaintiff  claimed  as  a 
riparian  proprietor  of  a  mill,  and  also  as  having  forty  years' 
prescriptive  right  to  the  use  of  pure  water.  Defendants 
alleged,  admitting  the  pollution,  that  the  water  did  no 
appreciable  injury  to  j)laintiffs,  and  that  the  water  was 
first  polluted  by  others.  They  urged  that  if  an  injunction 
was  granted  they  would  be  ruined.  Fry,  J.,  said,  "  Plain- 
"  tiffs  allege  that  the  defendants  pollute  the  stream  so  as 
"  to  create  an  injury  to  plaintiffs'  rights,  and  they  say, 

'PerParke,B.,m£(«Jr«i/v.O«-m,  B.,  N.  S.  575;  NortlianiY.  Surleij, 

6 Ex.  353;  WoodY.Waud,Z'Ex.li?,.  1  E.  &  B.  665;   Masm  v.  Eill,  5 

^  5  M.  &  Gr.  613;  see  also  Lyon  B.  &  A.  1 ;   Earl  Ripon  v.  Sohart, 

T.  Fishmongers'  Co.,  1  App.  C.  662.  3   Myl.    &   K.    169;     Williams  y. 

'  Swindon    Waterworks  v.    Wilts  Moreland,  2  B.  &  C.  910. 

Canal,  L.  E.,  7  H.  L.  697  ;   Claxlon  *  5  Ch.  DIt.  769;  see  also  Clowes 

V.  Claxton,  Ir.  E.,  7  C.  L.  23  ;  Har-  v.  Staffordshire  Potteries,  L.  E.,  8 

rop  V.  Hirst,  L.   E.,    i  Ex.    43;  Ch.  126;   Crossley  y.  LigMowler,'Li. 

Sampson  v.  Soddinot,  1   C.  B.,  N.  E.,  2  Ch.  478;   St.  Helens  v.  lip- 

S.  690;   Mlwell  v.  Crowther,  10  W.  ping,    11    H.   L.    642;    A,-6.    v. 

E.  615;    Medway  v.  JRomney,  9  C.  Leeds,  L.  E.,  5  Ch.  583. 

U   U   2 
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"  1st,  that  tMs  is  an  injury  accompanied  by  damage ;  and, 
"  2nd,  that  if  it  be  unaccompanied  by  damage  they  have 
"  nevertheless  a  good  cause  of  action.  This  second  proposi- 
"  tion  of  plaintiffs  is,  in  my  judgment,  well  founded.  .  .  . 
"  I  may  observe,  in  passing,  that  the  case  of  a  stream 
"  affords  a  very  clear  illustration  of  the  difference  between 
"  injury  and  damage,  for  the  pollution  of  a  clear  stream  is 
"  to  a  riparian  proprietor  below  both  injury  and  damage, 
"  whilst  the  pollution  of  a  stream  already  made  foul  and 
"  useless  by  other  pollutions  is  an  injury  without  damage, 
"  which  would,  however,  at  once  become  both  injury  and 
"  damage  on  the  cessation  of  the  other  pollutions." 

A  riparian  proprietor  exercising  in  a  reasonable  way  his 
ordinary  riparian  rights,  will  ^ot,  however,  be  liable  to  an 
action  unless  he  work  actual  damage  to  another  riparian 
owner  above  or  below  him.^ 

"  By  the  general  law,"  says  Lord  Kingsdown,  "applicable 
'  to  running  streams,  every  riparian  proprietor  has  a  right 
'  to  what  may  be  called  the  ordinary  use  of  the  water 
'  flowing  past  his  land,  for  instance,  to  the  reasonable  use 
'  of  the  water  for  his  domestic  purposes  and  for  his  cattle, 
'  and  this  without  regard  to  the  effect  which  such  use  may 
'  have  in  case  of  deficiency  upon  proprietors  lower  down 

the  stream.  But,  further,  he  has  a  right  to  the  use  of  it 
'  for  any  purpose,  or  what  may  be  deemed  the  extraordi- 
'  nary  use  of  it,  provided  he  does  not  interfere  thereby 
'  with  the  rights  of  other  proprietors  either  above  or  below. 
'  Subject  to  this  condition  he  may  dam  it  up  for  the  pur- 
'  pose  of  a  mill  or  divert  the  water  for  the  purpose  of 
'  irrigation.  But  he  has  no  right  to  interrupt  the  regular 
'  flow  of  the  stream  if  he  thereby  interferes  with  the  law- 
'  ful  use  of  the  water  by  other  proprietors  and  inflicts 
'  upon  them  a  sensible  injury."  '^ 


1  Umbreij  v.  Owen,  6  Ex.  353; 
Orr  JJlwing  v.  Colquhoun,  2  App.  0. 
839  ;  Biolcett  v.  Morris,  L.  E.,  1  H. 
L.,  Sc.  47;  Swindon  Water  Co.  v. 
Wilts  and  Berks  Canal,  L.  R.,  7  H. 


L.  697;  Solker  v.  Forrit,  L.  R.,  10 
Ex.  59  ;  see  also  Weeks  v.  Soward, 
low.  R.  557. 

^  Miner  v.  Gilmour,  12 Moo. P.O. 
131.   Seeaiite,Ch.III.p.  115etseq. 
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To  entitle  a  private  person  to  maintain  an  action  for  Public  nui- 
a  thing  which  amounts  to  a  public  nuisance,  he  must  show  actiombk'"' 
that  he  has  sustained  a  particular  damage  or  injury  other 
than  and  beyond  the  general  injury  to  the  public,  and 
that  such  damage  is  direct  and  substantial.^  Thus,  in 
Rose  V.  Miles,^  where  the  plaintiff  was  obstructed  in  his 
use  of  a  navigable  water,  and  was  damaged  by  being 
obliged  to  unload  his  barge  and  carry  his  goods  overland, 
the  Court  held  that  he  had  a  good  cause  of  action. 

A  party  guilty  of  causing  a  public  nuisance  may  be  pro-  and  indict- 
secuted  by  indictment,  upon  which  he  may  be  fined  and  '^  ^' 
imprisoned,  and  judgment  given  to  abate  the  nuisance.' 
The  question  in  all  such  cases  being  whether  the  acts  done 
amount  to  a  nuisance.* 

Another  remedy  for  a  public  nuisance  is  by  information  Information 
at  the  suit  of  the  attorney-general.  Where  a  person  has 
sustained  special  damage  over  and  above  the  general 
damages  sustained  by  the  public,  there  may  be  both  an 
information  and  an  action.  The  attorney-general  may 
file  an  information  to  restrain  the  thing  complained  of  as 
a  public  nuisance ;  and  the  individual  who  sustaias  a 
particular  damage  may  join  as  plaintiff  as  well  as  relator 
and  have  the  remedy  for  himself  by  action.^ 

A  local  board  might  sue  in  respect  of  a  public  nuisance 
without  making  the  attorney-general  a  party  f  but  under 
The  Public  Health  Act,  1875,  the  sanction  of  the  attorney- 
general  is  required  if  proceedings  are  taken  for  the  pur- 
pose of  protecting  a  watercourse  from  pollution.' 

'   Benjamin  v.  Storr,  L.  R.,  9  C.  E.  143;  Rex  v.  Morris,  1  B.  &  A. 

P.  400;   Hubert  v.    Groves,  1   Esp.  441. 

148;  SicketY.  Metropolitan  Railway ,  *  Rex  v.  Medley,  6  C.  &  P.  292. 

L.  E.,   2  H.  L.  175;   5  B.  &  S.,  ^  Kerr  on  Injunctions,  p.  167; 

per  Erie,  0.  J.,   p.   761 ;    Winter-  A.-G.  v.  Johnson,  2  Wils.  C.  C.  87; 

hothaniY.  Lord  Derby,  L.  K.,2  Ex.  A.-G.  v.  Sheffield,  3  D.  M.  &  a. 

316;   Pain  v.  Patrick,  3  Mod.  289.  304;  A.-G.  v.  Lonsdale,  L.  E.,  7 

'  4M:.  &S.  101;  see  Hart  Y.Bar-  Eq.  377;  A.-G.  t.  Halifax,  17  W. 

nett,  T.    Jones,    156;     Greasley  v.  R.  1088  ;  A.-G.  Y.  Hackney, 'L.'&., 

9  Moo.   489;     Wiggins  t.  20Eq.  626;  A.-G.  Y.  Birmingham, 


3  0.  &P.  544.  4  K.  &  J.  328;    A.-G.  t.  Cocker- 

3  4  Blackstone's  Com.  167;   Reg.  mouth,  L.  E.,  18  Eq.  172. 

V.  Wigg,  SaDc.  460;   Rex  y  .  Russell,  ^  Nuneaton  Local  Boards.  General 

6  B.  &  C.  566;  Rex  y.  Ward,  4  A.  Seioage  Co.,  L.  E.,  20  Eq.  127. 

&  E.  384;  Rex  v.  Lindall,  6  A.  &  '  38  &  39  Vict.  u.  55,  s.  69. 
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An  information  will  lie  against,  a  corporation  whioK  has 
become  a  sanitary  authority  under  the  Public  Health  Act, 
for  allowing  sewage  to  continue  to  run  from  a  drain  in  the 
town  into  a  canal ;  and  they  are  liable  to  be  restraiaed  by 
injunction  from  continuing  such  nuisance,  though  they 
derive  no  profit  from  the  works  causing  the  nuisance.^ 


Indictment 
for  non- 
repair of 
bridges. 


No  action, 
lies  against  a 
county, 


or  against  a 
county  sur- 
veyor. 


On  an  indictment  for  the  non-repair  of  a  bridge,  the 
inhabitants  of  a  county  are  bound  to  repair  every  public 
bridge  within  it  unless  they  can  show  by  their  plea  that 
some  other  person  or  body  politic  or  corporate  is  liable, 
and  every  bridge  in  a  highway  is  by  the  Statute  of 
Bridges,  22  Ken.  III.  c.  5,  taken  to  be  a  public  bridge  for 
this  purpose.^ 

The  proper  remedy  therefore  against  a  county  is  by 
indictment,  and  no  action  will  lie  against  the  inhabitants 
of  a  county  for  an  injury  sustaiaed  in  consequence  of  a 
county  bridge  being  out  of  repair.^ 

On  a  similar  priuciple  it  has  been  held  that  no  action 
for  personal  and  peculiar  damage  resulting  from  the  want 
of  proper  repair  in  a  county  bridge  will  lie  agaiast  the 
county  surveyor,  either  at  common  law,  or  under  43  Geo. 
III.  c.  59.* 


'  A.-G.  T.  Basingstoke,  ib  L.  J., 
Ch.  726. 

2  Rex  V.  Bucks,  12  East,  192;  cf. 
Hex  V.  IVest  Riding  of  Yorkshire,  2 
East,  342 ;  Rex  v.  Eendon,  4  B.  & 
Ad.  628  ;  Rex  t.  Lancashire,  2  B. 
&  Ad.  813  ;  Rex  v.  Northampton,  2 
M.  &  S.  262  ;  Rex  v.  Whitney,  4  N. 
&  M.  594;  3  A.  &  E.  69;  7  0.  & 
P.  208.  As  to  Bridges  generally, 
see  ante,  Ch.  VIII. 

3  Russell  T.  Devon,  2  T.  E.  667. 

*  Mackinnon  v.  Benson,  8  Exch. 
319.  Per  Pollock,  C.  B.:  "This 
"  was  an  action  against  defendant 
' '  as  surveyor  of  a  county  bridge  for 
' '  a  particular  damage  sustained 
' '  by  the  plaintiff  in  oonseq[uence  of 
' '  a  want  of   repair  of   a    county 

"bridge The     only 

"  que.stion  is,  whether  an  action  for 


a  peculiar  damage  resulting  to 
the  plaintiff  for  want  of  proper 
repair  to  a  county  bridge  will  lie 
against  the  county's  surveyor. 
"  There  is  no  doubt  of  the  truth 
of  the  general  rule  that  when  an 
indictment  can  be  maintained 
against  an  indi\-idual  or  a  cor- 
poration for  something  done  to 
the  general  damage  of  the  public, 
an  action  on  the  case  can  be 
maintained  for  a  special  damage 
thereby  done  to  an  individual,  as 
in  the  ordinary  case  of  a  nuisance 
on  the  highway  by  a  stranger 
digging  a  ditch  across  it,  or  by 
the  default  of  the  person  bound  to 

repair  ratione  temirce 

(Sail  V.  Mayor  of  Lyme  Regis,  5 
Bing.  91 ;  and  8  Bligh.  690,  as  to 
repair  of  sea  walls.)     .... 
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An  indictment  will  not  lie  for  repairing  a  bridge  unless 
it  be  in  a  higbway.  "  Highways  "  is  a  general  term  for 
all  public  ways,  as  well  cart,  horse,  and  footways,  and 
an  indictment  lies  for  any  one  of  these  ways  if  they  are 
common  to  all  the  Queen's  subjects.^  If  a  way  be  in 
decay  an  indictment  of  necessity  lies,  for  an  action  on  the 
case  will  not  lie  without  special  damage,^  and  no  action  on 
the  case  will  lie  agaiast  inhabitants  of  a  county  for  non- 
repair of  a  bridge,  because  they  are  not  a  corporation,  and 
cannot  be  sued.^ 

Upon  an  iadictment  charging  a  township  with  a  pre-  Declaration 
scriptiTe  liability  to  repair  a  bridge,  the  declarations  of  an  i^^'it^ts 
ancient  inhabitant  are  admissible  against  the  township,  admissible  in 

GV1Q.G11CG 

for  he  is  a  party  to  the  record,  whether  rated  or  not.* 

Where  an  indictment  had  been  preferred  against  a  Right  to 
county  for  not  repairing  a  bridge,  at  the  instance  of  the  ^ooks!  ^''"^ 
inhabitants  of  a  parish,  and  the  question  intended  to  be 
tried  was,  whether  the  inhabitants  of  the  parish  or  those 
of  the  county  were  liable  for  its  repair,  the  Court  refused 
to  compel  the  inhabitants  of  the  parish  to  allow  the  parties 
indicted  to  inspect  the  parish  books  and  documents  re- 
lating to  the  repair  of  the  bridge,^  and  also  held  that  the 
bridge  wardens  ought  not  to  be  compelled,  they  beiag 
trustees  for  the  parish.^ 

The  inhabitants  of  a  county  pleaded  to  a  presentment  Eeputation. 

"But  it  tas  been  held,   no    such  "against  the  hundred.     We  have 

"action   on    the    case  -would    lie  "then  to  decide  whether  the  4th 

"against   the    inhabitants    of     a  "  sect,  of  42  Geo.  3,  c.  59  removes 

"  county  for  a  special  injury  sus-       "  that  difficulty We 

"  tarned  by  a  plaintiff  by  reason  of  "have,  therefore,  come  to  the  con- 

" their  neglect  to  repair  a  county  "elusion  that  judgment  ought  to 

' '  bridge.     {Russell  v.  Men  of  Devon,  ' '  be  arrested. '  • 

"2T.  R.  667.)    We  think  it  clear,  '  JReff.  v.  Saintif,  6  Mod.  255; 

"  on  the  full  consideration  of  that  Holt,  129. 

"case,  that  the   only  reason  why  ^  lb.;   2  Lord  Raymond,  1174. 

"  the  action  would  not  lie  was  be-  =  PoUock,  C.  B.,  inMaekinnonY. 

"  cause    the    inhabitants    of     the  Tenson,  8  Exch.  319. 

"  county  were   not   a   corporation  *  Hex  v.  Adderiury  East,  1  D.  & 

"  and  could  not  be  sued,— a  diffi-  M.  324. 

"  culty  which  was  got  rid  of  in  the  *  JRex  v.  BucJangham,  8  B.  &  0. 

"  case  of  the  Statutes  of  Hue  and  376;  2  M.  &  M.  412. 

'  Cry  by  giving  a  specific  remedy  "  lb.;  per  Lord  Tenterden. 
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against  the  inhabitants  of  a  county  for  not  repairing  a 
bridge,  that  A.  was  liable  to  repair  it  ratione  tenurw. 
Issue  on  A.'s  liability  : — Held,  that  evidence  of  reputation 
iras  admissible  to  prove  such  liability  on  A.'s  part.^ 

By  sect.  64  of  13  Geo.  III.  c.  78,  the  Court  before 
whom  any  indictment  is  tried  for  not  repairing  highways 
is  empowered  to  award  costs  to  the  prosecutor  if  it  shall 
appear  to  the  Court  that  the  defence  to  such  an  iadictment 
was  frivolous. 

Sect.  1  of  43  Geo.  III.  c.  59  enacts  that  "  the  penalties, 
"  forfeitures,  matters  and  things  in  the  former  Act  con- 
"  tained  relating  to  highways  are  extended  as  far  as  the 
"  same  were  therein  repeated  and  re-enacted." 

The  13  Geo.  Ill  c.  78  is  repealed  by  5  (^  6  Will.  IV. 
c.  50,  sect.  98  of  which  empowers  the  Court  before  whom 
any  indictment  shall  be  preferred  for  not  repairing  high- 
ways to  award  costs  to  the  prosecution  where  the  defence 
appears  to  be  frivolous. 

Sect.  5  provides  that  the  word  "  highways "  shall  in- 
clude all  bridges  "  not  being  county  bridges." 

To  an  indictment  for  the  non-repair  of  a  county  bridge, 
the  defendants  pleaded  that  a  particular  hundred  were 
liable  to  repair  it.  The  jury  found  the  defendants  guilty, 
and  the  judge  who  tried  the  case,  thinking  the  defence 
frivolous,  gave  a  certificate  for  costs : — Held  that,  although 
the  5  (^  6  Will.  IV.  c.  50  did  not  apply  to  county  bridges, 
and  repealed  the  13  Geo.  III.  c.  78,  yet  that  the  43  Geo. 
III.  c.  59  incorporated  the  latter  Act,  and  kept  aHve  the 
power  in  the  judge  of  granting  the  certificate  for  costs.^ 

The  Court  of  Quarter  Sessions  cannot  impose  more  than 
one  fine  for  the  non-repair  of  a  bridge.^ 

The  Court  is  reluctant  to  stay  judgment  on  an  indict- 
ment for  not  repairing  a  bridge.  They  will  not  stay  it 
generally,  but  only  till   further  order ;    and  if   trial  of 

'  Reg.  T.  Bedfordshire,  4  El.   &  Sess.   Cas.  316  ;    6    Q.  B.   343  ;    8 

Bl.  535;    1  Jur.,  N.  S.  208  ;  24  L.  Jur.  778  ;    13  L.  J.,  M.  C.  158. 

J.,  Q.  B.  81.  ^  R.  V.  MachynUth  and  Penegoes, 

'  Reg.  V.  Merionethshire,  1  New  4  B.  &  A.  469. 
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another  indictment  is  proceeded  in  with  all  despatch,  judg- 
ment will  be  given.i 

The  sessions  are  not  authorized  to  order  the  payment  by 
their  bridgemaster  to  the  clerk  of  the  peace  of  a  per- 
centage on  all  money  raised  for  repair  of  bridges  in  a 
particular  district  in  lieu  of  all  his  fees  for  indictments, 
presentments,  &c.  for  bridges  within  it ;  although  such 
percentage  was  claimed  as  an  ancient  fee,  and  had  been 
paid  without  dispute  for  a  long  period  of  time.^ 

Per  Lord  Ellenborough,^  "  I  accede  fully  to  the  doctrine 
'  laid  down  by  Lord  Kenyon  in  the  case  cited,*  that 
'  wherever  a  duty  is  imposed  on  a  county,  and  where 
'  costs  incidentally  and  necessarily  arise  in  questioning 
'  the  propriety  of  acts  done  to  enforce  that  duty,  the 
'  magistrates  who  have  the  superintendence  over  the 
'  county  purse,  have  necessarily  a  right  to  defray  such 
'  expenses  out  of  the  county  stock.  .  .  .  But  the  question 
'  is,  whether  they  had  a  right  to  make  that  order  in  these 
terms.  .  .  .  Then  this  Court  seeing  that  the  magistrates 
'  have  adopted  an  improper  and  illegal  rule  for  computing 
'  the  amount  of  this  compensation,  can  do  no  otherwise 
'  than  quash  this  order  which  is  founded  on  that  compu- 
tation." ^ 

A  right  of  distress  is  incident  to  every  toll,*  and  the  Tolls, 
distress  may  be  made  on  the  thing  itself  in  respect  of 
which  the  toll  is  due,  or  on  any  portion  of  it,  as  on  a  ship 
or  any  part  of  it,  for  a  toll  due  on  goods  exported  on  the 
ship.' 

In  cases  of  nuisance  and  injury  to  the  rights  of  pro-  Injunctiona. 

1  S.  T.  Southampton,  2  Chitty,  ^  In  Sex  v.  Bird,  2  B.  &  Ad.  22. 
215.  ^  G-n-nning-    on    ToUs,   p.   216  ; 

2  Hex  V.  Bouldgrave,  1  B.  &  A.  Bac.  Abr.  tit.  Distress  (P),  pi.  6  ; 
312;  cf.  Rex  v.  Bird,  2  B.  &  A.  Vin.  Abr.  tit.  Toll,  1;  Hcddy  v. 
522;  Uex  v.  Dorset,  15  East,  5.  Wheelhouse,  Cro.  Eliz.  558. 

3  Hex  V.  Bouldgrave,  1  B.  &  A.  '  Gmmiug  on  Tolls,  p.  216  ; 
312.  Vinhensterne  v.  Ebden,  1  Kay.  386  ; 

*  The    Xing    v.    Inhabitants   of      1  Salk.  248  ;  Garth.  357. 
Essex,  4  T.  E.  59. 
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Interlocutory. 


Perpetual. 


Foundation 
for  inter- 
ference of  the 
courts  by 
injunction. 


Mandatory 
injunctions. 


Injunctions 
granted  to 
preyent  re- 
peated 
actions, 


perty,  the  Courts  will  interfere  by  injunction  in  aid  of 
the  legal  right  for  the  purpose  of  protecting  the  property 
from  damage.  Thus  an  interlocutory  injunction  will  he 
granted  to  protect  the  property  from  irreparable,  or  at 
least  from  substantial  or  material  damage  pending  the 
trial  of  the  right.^  After  the  establishment  of  the  right, 
and  of  the  fact  of  its  Tiolation,  a  man  is  in  general  entitled, 
as  of  course,  to  a  perpetual  iujunction  to  prevent  the  re- 
currence of  the  wrong,  unless  there  be  something  special 
in  the  circumstances  of  the  case.^ 

If  the  case  made  out  is  such  that  the  recovery  of 
damages  will  give  a  full  and  adequate  compensation  for 
the  injury,  no  foimdation  is  laid  for  the  interference  of 
the  Court  by  way  of  injunction.  If,  on  the  other  hand, 
the  injury  is  of  so  material  a  nature  that  it  cannot  be  well 
or  fuUy  compensated  by  the.  recovery  of  damages,  or  be 
such  as  from  its  contiauance  and  permanent  mischief  might 
occasion  a  constantly  recurring  grievance,  a  foundation 
is  laid  for  the  interference  of  the  Court  by  way  of  injunc- 
tion.' The  order  may  be  framed  so  as  to  compel  a  defen- 
dant to  restore  things  to  their  former  condition;  and  when 
framed  in  such  a  form  it  is  called  a  mandatory  injunction.* 
The  jurisdiction  of  the  Court  is  founded  on  the  equity  of 
relieving  a  man  from  the  necessity  of  bringing  repeated 
actions  for  damages  for  every  violation  of  a  common  law 
right,  and  of  finally  quieting  the  right,  after  a  case  has 
received  such  full  decision  as  entitles  a  man  to  be  pro- 
tected against  further  trials  of  the  right.' 

Where,  therefore,  an  action  for  damages  by  a  riparian 
proprietor  lies  for  an  interference  with  a  stream,  the 
Court  will  interfere  by  injunction  to  restraia  the  nuisance. 


'  See  Kerr  on  Injunctions,  p. 
165. 

2  lb.  p.  a  ;  Wood  V.  SutcUfe,  2 
Sim.,  N.  S.  166  ;  Imperial  Gas 
Company  v.  Broadbmt,  7  H.  L.  612. 

^  Kerr  on  Injunctions,  p.  165  ; 
A.-G.  V.  Nicholl,  16  Ves.  338 ; 
A.-G.  T.  Sheffield,   3  D.,  M.  cS:  G. 


319 ;  Wilson  v.  Townend,  1  Da.  & 
Sm.  329. 

*  Kerr  on  Injunctions,  p.  50  ; 
Robinson  T.  Lord  Syron,  1  Bro.  C. 
0.  588;  A.-G.  y.  Birmingham,  i 
K.  &  J.  547. 

5  Lou-ndcs  V.  Bettlc,  33  L.  J.,  Ch. 
451. 
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even  where  no  actual  damage  is  proved,  to  prevent  the  in- 
convenience of  repeated  actions;^  and  also  where  the  act  and  to  pre - 
done  is  claimed  as  of  right,  on  the  ground  that  the  repeti-  uon^oTrights. 
tion  of  the  act  would  at  the  end  of  twenty  years  establish 
a  right  in  the  claimant  in  derogation  of  the  prior  right.^ 

If  the  effect  of  granting  an  injunction  would  have  the 
effect  of  inflicting  serious  damage  upon  the  defendant, 
without  restoring  or  tending  to  restore  the  plaintiff  to  the 
position  in  which  he  originally  stood,  or  doing  him.  any 
real  practical  good,  or  if  the  mischief  complained  of  can 
be  fully  and  adequately  compensated  by  a  pecuniary  sum, 
an  injunction  will  not  issue.'  If,  on  the  other  hand,  the 
mischief  complained  of  is  of  so  material  a  nature  that  it 
cannot  be  properly,  fully  and  adequately  compensated  by 
a  pecuniary  sum,  and  the  granting  an  injunction  will 
restore  or  tend  to  restore  the  parties  to  the  position  in 
which  they  formerly  stood,  it  is  the  duty  of  the  Court  to 
interfere  by  perpetual  injunction,  notwithstanding  the 
serious  damage  caused  thereby  to  the  defendant.* 

The  Court  will  not  hold  its  hand  upon  the  ground  of 
a  decision  being  appealed  from,  unless  it  has  some  doubt 
of  the  justice  of  that  decision.* 

The  Court  will  not  interfere  by  injunction  in  a  case  of  Prospectiye 
merely  prospective  injury ;  but  although  the  fact  of  pro-  "'■l"^- 
spective  nuisance  is  not  of  itself  a  ground  for  the  inter- 
ference of  the  Court,''  yet  if  some  degree  of  present  nuisance 
exists,  the  Court  will  take  into  account  its  probable  con- 
tinuance and  increase.' 

'  Femiington    v.   Brinsop,  5   Ch.  *  Fenmngton  v.  Brinsop,    5   Ch. 

Div.   769  ;    Clowes  v.   Staffordshire  D.  769  ;   A.-G.    v.  Birmingham,  4 

Water  Company,  L.  E..,  8  Ch.  125,  K.  &   J.  328  ;    Spohes  t.  Banbury, 

143.  L.  K.,  lEq.  42;    Wood  v.  Sutcliffe, 

^  Swindon     Water     Company    v.  2   Sim.,   N.    S.    166 ;    Ban/cart  v. 

Wilts  and  Berks  Canal,  L.  K.,  7  H.  Soughton,  27  Beav.  431  ;  A.-G.  v. 

L.   697  ;     Goldsmith    y.  Tunbridge  Bradford,  L.  E.,  2  Eq.  71. 

Wells,  L.  R.,  1   Oh.   349;   Orossley  '  A.-G.   v.  Bradford,    L.    E.,  2 

\.  Lightowler,  L.   R.,  2  Ch.   478;  Eq.  71. 

Sarrop  v.  Sirst,  L.  R.,  4  Ex.  43.  «  A.-G.  v.  Kingston,    13  "W.   E. 

3   Wood  V.  Sutcliffe,   2  Sim.,  N.  888. 

S.   163;    Bankart  v.  Soughton,   27  "  Goldsmith  v.  Tunbridge,  L.  R., 

Beav.  431.  1    Eq.    349;    A.-G.   v.  Sheffield,  3 
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No  part  of 
the  duty  of 
the  Courts  to 
inquire  in 
what  "way 
nuisances 
may  be  re- 
moved. 


Injunction 
to  restrain 
diversion  and 
obstruction  of 
vrater. 


Pollution. 


"Where  the  plaintifE  has  proved  a  right  to  an  injimction, 
it  is  no  part  of  the  duty  of  the  Court  to  inquire  in  what 
■way  the  defendant  can  best  remove  the  nuisance.  The 
plaintifE  is  entitled  to  an  injunction  at  once,  unless  the 
removal  of  the  injury  is  physically  impossible ;  and  it  is 
the  duty  of  the  defendant  to  find  his  way  out  of  the  diffi- 
culty, whatever  the  inconvenience  and  expense  he  may  be 
put  to.  Where  the  difficulty  of  removing  the  injury  is 
great,  the  Court  will  suspend  the  injunction  for  a  time  to 
render  its  removal  possible.'  Where  an  injunction  was 
granted  to  restrain  defendants  from  pouring  sewage  into 
a  river,  and  execution  of  the  order  was  stayed  till  July  1st, 
and  the  defendants  did  not  subsequently  to  July  1st  stop 
the  nuisance,  alleging  that  they  had  not  yet  found  a  way 
of  deodorizing  it,  and  that  compliance  with  the  order  was 
physically  impossible ;  it  was  held  that  this  was  a  gross 
and  wilful  contempt  of  Court,  and  sequestration  was  ordered 
to  issue.^ 

The  Courts  will  grant  injunctions  to  restrain  the  diver- 
sion and  obstruction  of  water  in  a  natural  stream ;  and 
though  merely  nominal  damages  may  have  been  recovered 
for  the  diversion,  the  Court  will  interfere  and  vindicate 
the  right  by  perpetual  iaj  unction,  if  the  act  complained  of 
will  cause  irreparable  mischief  or  permanent  injury,  or 
would  have  the  effect  of  destroying  a  right.'  If  necessary 
the  injunction  will  be  in  a  mandatory  form.* 

So  the  Courts  will  restrain  the  fouling  and  pollution  of 


D.,  M.  &  G.  304  ;  A.-G.  v.  leech, 
L.  K,  5  Ch.  583  ;  A.-G.  v.  Hali- 
fax, 89  L.  J.,  Ch.  129  ;  EUiott  v. 
North  Eastern  JRaihvai/,  10  H.  L. 
333  ;  A.-O.  v.  Hackney,  L.  E.,  20 
Eq.  631  ;  Earl  Ripon  v.  Hohart,  2 
M.  &  K.  169  ;  Ctttor  v.  leiHskam, 
11  Jur.  340  ;  Ellteell  v.  Croiother, 
31  Beav.  163. 

1  A.-G.  V.  Colncij  Hatch,  L.  E., 
4  Ch.  146;  A.-G.  v.  Halifax,  39 
L.  J.,  Ch.  129;  Fenninr/ton  v. 
Brinsop,  5  Ch.  D.  769;  A.-G.  v. 
Birmingham,  4  K.  &  J.  328. 


^  Spokes  V.  Banhiry  Board  of 
Health,  L.  E.,  1  Eq.  42. 

^  Swindon  Water  Go.  v.  Wilts  and 
Berks  Canal,  L.  E.,  7  H.  L.  697; 
Grand  Junction  Canal  v.  Shugar, 
L.  E.,  6  Ch.  483;  A.-G.  v.  Great 
Eastern  Saihcay,  L.  E.,  6  Ch.  677; 
Ehi-ell  V.  Crowther,  31  Beav.  163 ; 
Bochdale  Canal  v.  King,  2  Sim., 
N.  S.  79  ;  Tipping  v.  Eckcrsley,  2 
K.  &  J.  264 ;  Robinson  v.  Lord 
Byron,  1  Bro.  C.  C.  688 ;  Wcller  v. 
Smcaton,  1  Bro.  C   C.  672. 

*  Harropv.Hirst,li. lR.,i:Ex.i3. 
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water  to  tlie  injuty  of  a  riparian  owner,  even  where  the 
damage  is  only  nominal,  upon  the  ground  of  the  incon- 
venience of  leaving  the  parties  to  repeated  and  successive 
actions  for  damages  ;i  but  it  is  right,  in  an  order  for  an 
injimction,  to  insert  the  words  "to  the  injury  of  the 
"  plaiatiff,"  to  prevent  the  authority  of  the  Court  being 
invoked  for  trivial  reasons.^ 

The  Courts  will  not  grant  an  injunction  unless  some 
perceptible  pollution  exists;  and  in  the  case  of  A.-G.  v. 
Cocker  mouth, ^  Jessel,  M.  R.,  refused  to  grant  an  injimction 
at  the  suit  of  a  local  board  to  restrain  the  defendants  from 
discharging  sewage  into  a  stream  eight  miles  above  the 
intake  of  the  plaintiiis'  waterworks,  the  evidence  showing 
that  chemical  analysis  failed  to  detect  any  pollution  in  the 
water  at  the  intake  of  the  waterworks,  though  it  was  polluted 
at  the  point  of  discharge.  In  the  same  case,  however,  the 
Master  of  the  Eolls  granted  an  injunction  at  the  suit 
of  the  Attorney- General,  on  the  ground  that  The  Local 
Government  Acts,  1858  and  1861,  rendered  it  illegal  for 
the  defendants  to  discharge  the  sewage  by  an  outfall  out 
of  their  district,  so  as  to  afEect  or  deteriorate  the  water  at 
the  point  of  discharge. 

In  Weeks  v.  Hoivard,^  Wood,  Y.-C,  refused  to  grant  an 
injunction  to  restrain  the  defendant  from  draining  the 
water  out  of  a  gravel  pit,  which  water  the  plaintiiJ  alleged 
being  muddy,^  hindered  the  growth  of  his  watercresses,  on 
the  ground  that  the  defendant  had  as  much  right  to  use 
the  stream  for  such  discharge  as  the  plaintiff  had  to  grow 
his  watercresses  there. 

Where  actual  substantial  damage  is  shown,  the  Courts 
will  interfere  by  injunction  to  prevent  its  continuance.^ 

'  Pennington  v.  Brinsop,  5  Ch.  D.  '  Making  water  muddy  is  not 

769  ;   Olowes  v.  Staffordshire,  L.  E.,  pollution.     See  Tmjler  v.  Bennet,  7 

8  Ch.  125.  0.  &  P.  329  ;   39  &  40  Vict.  u.  75, 

^  Zingwoody.  StowmarketfJj.'R.,  s.  20. 

1  Eq.  77.     For  form  of  order,  see  ^  A.-G.  v.  Zeeds,  L.   E,.,  5  Ch. 

lb.  336.  589;   Crosslei/y.  lAghtoioler,  L.  K., 

3  L.  E..,  18  Eq.  172.  2  Ch.  418  ;   Goldsmith  v.  Tunbridge, 

*  10  W.  R.  567.  L.  B.,  1  Ch.  349  ;  A.-G.  y.  Bir- 
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Purpresture 
and  public 
nuisance  to 
navigable 
rivers. 


Right  of 
access. 


In  granting  injunctions  to  restrain  pollution  by  sewage 
matter,  the  practice  is  to  grant  an  immediate  injunction 
restraining  any  new  communications  with  the  river ;  but, 
as  to  existing  drains,  to  suspend  the  operation  of  the  order 
for  a  time  to  enable  the  defendants  to  comply  with  the 
order,  by  altering  their  works.  ^ 

In  the  case  of  injury  to  riparian  rights,  the  Courts  will 
not,  except  in  special  cases,  award  damages  in  lieu  of  an 
injunction.^   The  injunction  may  be  in  a  mandatory  form.' 

Any  invasion  of  the  right  of  the  Crown  to  the  bed  of 
the  sea  or  navigable  river  is  a  purpresture,  and  may  be 
restrained  by  injunction  at  the  suit  of  the  Attorney- 
General,  whether  it  be  a  nuisance  or  not.  If  the  act 
complained  of  be  merely  a  trespass  on  the  property  of  the 
Crown,  and  not  a  nuisance  to  the  navigation,  the  Court 
will  generally  direct  an  inquiry,  whether  it  is  more  bene- 
ficial to  the  Crown  to  abate  the  purpresture,  or  to  suffer  it 
to  remain.  But  if  it  be  also  a  public  nuisance  this  cannot 
be  done,  for  the  Crown  cannot  sanction  a  public  nuisance.* 
Erections  on  the  bed  of  navigable  rivers  are  not  necessarily 
nuisances,  but  if  they  obstruct  the  navigation  they  may  be 
abated  by  information  and  injunction,  or  by  indictment. 
The  true  question  ia  each  case  is,  whether  or  not  a  damage 
accrues  to  the  navigation  in  the  particular  locality.^ 

Any  interference,  however,  with  the  right  of  access 


mingham,  4  K.  &  J.  528  ;  Bidder 
V.  Croydon,  6  L.  T.,  N.  S.  778  ; 
A.-G.  V.  Luton,  2  Jur.,  X.  S.  180 ; 
Manchester  v.  Worksop,  23  Beav. 
198 ;  Wood  v.  SutcUffe,  2  Sim.,  N.  S. 
163;  Tipping  v.  SeJcersleij,  2  K.  & 
J.  2C4  ;  Oldaker  v.  Sunt,  6  D.,  M. 
&  a.  376. 

'  Goldsmith  v.  Tuniridge,  L.  R., 
1  Ch.  163;  A.-G.  v.  Colney  Hatch, 
L.  R.,  4  Ch.  146 ;  A.-O.  v.  Leeds, 
L.  R.,  5  Ch.  583;  A.-G.  -v. Halifax, 
17  W.  R.  1088;  A.-G.  v.  Sirming- 
ham,  19  W.  R.  561 ;  Fennington  v. 
Brinsop,  5  Ch.  D.  769. 

^  Pennington  v.  Brinsop,  5  Ch.  D. 
769  ;  Kerr  on  Injunctions,  pp.  243, 


244. 

'  Spokes  y,  Banhury,  L.  R.,  1 
Eq.  42. 

«  A.-G.  V.  Terry,  L.  R.,  9  Ch. 
423;  A.-G.  v.  Zotisdale,  L.  R.,  7 
Eq.  388;  A.-G.  \.  Johnson,  2  "Wils. 
Ch.87;  ParmeterY. A.-G., laVAce, 
412  ;  A.-G.  V.  Parmeter,  10  Price, 
378;  A.-G.  v.  Burridge,  10  Price, 
350  ;  Bristol  Harbour  case,  cited  18 
Ves.  214;  A.-G.  v.  Richards,  2 
Anstr.  603 ;  see  also  Gann  v.  Free 
Fishers,  11  H.  L.  292. 

^  A.-G.  V.  Terry,  L.  R.,  9  Ch. 
423;  A.-G.  v.  Lonsdale,  L.  R.,  7 
Eq.  388  ;  Reg.  v.  Betts,  16  Q.  B. 
1023;  S.  V.  Ward,iAi.  &  E.  386. 
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which  a  riparian  owner  has  to  a  navigable  river  for  the 
purposes  of  exercising  the  public  right  of  navigation,  is  an 
injury  to  a  right  of  property,  and  actionable  without  proof 
of  special  damage,  and  may  be  restrained  by  injunction.^ 
It  is  a  question  of  fact  in  each  case,  whether  an  obstruc- 
tion in  a  river  amounts  to  an  interference  with  the  right  of 
access  to  a  river  frontage.^ 

An  action  will  lie  for  the  breaking  and  entering  a  Fishery, 
several  or  a  free  fishery.'  The  owner  of  a  several  fishery 
may  maintain  trespass  for  taking  his  fish,  but  the  owner 
of  a  free  fishery  has  not  such  a  property  as  to  enable 
him  to  maintain  trespass  for  taking  fish,  such  fish  not 
being  his  property  until  caught.* 

The  obstruction  of  the  passage  of  fish,  as  by  weirs,  is 
actionable  by  the  owner  of  a  fishery  prejudiced  thereby.^ 

The  pollution  of  a  river,  which  has  the  effect  of  killing 
or  driving  away  fish,  may  be  restrained  by  injunction.^ 

In  a  case  where  a  man,  by  making  an  embankment  and 
enclosing  the  bed  of  a  river,  shut  out  and  prevented  the 
tide  from  reaching  a  mussel  bed  and  breeding  ground,  the 
Court  granted  an  injunction  to  restrain  this  encroachment 
on  the  principle  of  irreparable  damage  to  the  fishery, 
without  entering  on  or  deciding  the  question  as  to  the 
right  of  ownership  in  the  soil.^ 

'  Lyon    V.    Fishmongers'    Co.,    \  *   Weld  v.  Hornby,  7  East,  195; 

App.  C.  662 ;  Base  v.  Groves,  5  M.  Marquis  of  Donegal  v.  Hamilton,  3 

&  G-.  613  ;  Bohson  t.  Blacimore,  9  Kidg.  P.  0.  267;  Leconfield -i .  Jions- 

Q.  B.  991;  Huberts.  Groves,  1  Eap.  dale,  L.  K.,  5  0.  P.  726,  per  Bovill, 

N.  P.  C.  148 ;  Fineux  v.  Hoveden,  0.  J. 

Cro.  Eliz.  664.  "  A.-G.  v.  Birmingham,  4  K.  & 

'  Selly.  Corporation  of  Quebec,  il  J.   528;  A.-G.   v.   Luton,   2  Jur., 

L.  T.,  N.  S.  451  (P.  C).  N.   S.    181  ;   Bidder  v.    Croydon,  6 

3  Holford  r.  Bailey,   13   Q.   B.  L.  T.,  N.  S.  778;  Oldaker  y.  Hunt, 

426.  6  D.,  M.  &  G.  376  ;  Aldred's  case, 

*  Blomjield  v.  Johnson,  Ir.  E.,  8  9  Eep.  59  a. 

C.  L.  68;  Child  t.  Greenhill,  Cro.  '  Bridges  v.  Highton,  11  L.  T., 

Car.  653;  Gipps  v.Woollieott,  S^n.  N.  S.  653. 
577  ;  Upton  v.  Dawkins,  3  Mod.  97. 
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APPENDIX. 


EXILES  AND  BYE-LAWS  FOE  THE  EEGULATION  OE 
THE  NA'^TIGATION  OE  THE  EIVEE  THAMES. 


I.  Bye-laws  framed  under  an  Order  in  Council  of  5th 
February,  1872. 

1.  All  bye-laws,  rules,  and  orders  for  the  regulation,  management  Tormer  tye- 
and  improvement  of  tlie  river  Thames  and  the  navigation  thereof,  ^^'^^  repealed, 
and  for  compelKng  vessels   at   anchor  or  otherwise  to  carry  or 

exhibit  lights  from  sunset  to  sunrise,  and  for  the  government,  good 
order  and  regulation  of  vessels  in  or  upon  the  said  river,  and  of 
persons  navigating  the  same,  or  using  the  towing-paths,  piers, 
landing-places,  or  any  of  the  looks  thereof,  also  for  the  mooring  of 
timber,  and  for  the  government  and  regulation  of  the  officers,  ser- 
vants and  workmen  in  their  emploj^ment,  except  the  bye -laws  for 
regulating  the  fisheries  of  the  4th  October,  1785,  the  23rd  of  Janu- 
ary, 1860,  and  the  Upper  Thames  bye-laws,  1869,  shall,  after  these 
present  bye-laws  shall  have  been  allowed  by  order  of  her  Majesty 
in  Council,  be  and  the  same  are  hereby  repealed. 

2.  That  in  the  following   bye-laws  the  words  and   expressions  Interpretation 
hereinafter  mentioned  shall    have  the  several  meanings  herebj'  clause, 
assigned  to  them,  unless  there  be  something  in  the  subject  or  con- 
text repugnant  to  such  construction. 

The  word  "person"  shall  include  corporations,  whether  aggregate 
or  sole. 

The  word  "  horse  "  shall  include  all  draught  animals. 

The  word  "vessel"  shall  mean  any  ship,  lighter,  barge,  boat, 
wherry,  punt,  raft,  or  craft,  and  any  kind  of  vessel  whatever, 
whether  navigated  by  steam  or  otherwise. 

The  word  "colher"  shall  mean  any  vessel,  the  cargo  of  which 
shall  consist  of  coal. 

The  word  "  station  "  shall  mean  any  section,  berth,  or  station  for 
nj-ooring  or  anchoring  of  vessels. 

The  word  "  master,"  when  used  in  relation  to  any  vessel,  shall 
mean  any  person,  whether  the  owner  or  not,  lawfully  or  wrong- 
fully, having  or  taking  the  command,  charge  or  management 
of  the  vessel  for  the  time  being. 

The  word  "harbour-master"  shall  be  taken  to  mean  and  shall 
apply  to  each  of  the  harbour-masters  and  the  deputy  harb-'ur- 
master,  and  to  any  person  authorized  by  the  Conservators  to 
assist  them  or  to  perform  the  duties  of  the  said  harbour-masters 
during  the  absence  of  any  of  them  from  any  cause  whatsoever. 
C.  XX 
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Accommoda- 
tion for  vessels 
"between  Lon- 
don Bridge 
and  Irongate 
Stairs. 

Width  of 
passage  be- 
tween Iron- 
gate  Stairs 
and  Barking 
Creek. 


Number  of 
vessels  to  be 
moored  at  tbe 
respective 
tiers. 


Number  of 
colliers  to  be 
moored  at  the 
several  sta- 
tions. 


The  word  "river  Thames"  or  "river"  shall  mean  so  much  of 
the  river  Thames,  and  such  part  of  its  tributaries  within  the 
jurisdiction  of  the  Conservators,  as  is  between  CricMade,  in  the 
county  of  Wilts,  and  Yantlet  Creek,  in  the  county  of  Kent. 

The  words  "  in  writing"  applied  to  any  document  shall  include 
documents  wholly  printed  or  wholly  written,  or  partly  printed 
and  partly  written. 

3.  The  harbour-master  shall  provide  as  far  as  practicable  accom- 
modation between  London  Bridge  and  Irongate  Stairs  for  vessels 
passing  up  and  down  the  river,  maintaining  as  far  as  practicable  a 
navigable  passage  of  not  less  than  two  hundred  feet. 

4.  The  harbour-master  shall  provide  and  maintain  as  far  as 
practicable  for  vessels  passing  up  and  down  the  said  liver  between 
Irongate  Stairs  and  Barking  Creek  a  navigable  passage  of  not  less 
than  three  hundred  feet,  and  where  the  navigable  passage  shall  be 
between  a  tier  of  vessels  and  the  shore  the  space  hereby  allotted  for 
any  such  passage  shall  be  reckoned  from  the  vessel  in  such  tier 
which  shall  be  nearest  to  the  said  shore  to  the  low-water  mark 
on  the  said  shore,  and  in  all  parts  of  the  river  where  the  navigable 
passage  shall  be  in  the  stream  between  tiers  of  vessels  the  space 
allotted  for  the  navigable  passage  shall  be  reckoned  from  the  vessel 
in  each  of  the  said  tiers  nearest  to  the  other  or  opposite  tier. 

5.  The  several  tiers  used  by  coUiers  shall  be  placed  as  near  to  the 
respective  shores  of  the  river  as  the  depth  of  the  water  wiU  permit, 
and  no  more  colliers  or  vessels  shall  be  moored  and  distributed 
thereat  at  the  same  time  than  the  number  hereinafter  respectively 
specified  and  allottee! ,  that  is  to  say — 


On  the 
Princes  Stairs, 
Princes  Stairs, 
Church  Hole, 
Church  Hole, 
Hanover  Hole, 
Hanover  Hole, 
Mill  Hole  tier. 


South  Side  or 
upper  tier, 
lower  tier, 
upper  tier, 
lower  tier, 
upper  tier, 
lower  tier. 


THE  ElVEE, 

Ten  vessels. 
Ten  vessels. 
Ten  vessels. 
Twelve  vessels. 
Twelve  vessels. 
Twelve  vessels. 
.     Twelve  vessels. 


On  the  North  Side  of  the  Eivee. 

Bell  Wharf  tier Fourteen  vessels. 

Stone  Stairs  tier Eighteen  vessels. 

EatcHfEe  Cross,  upper  tier,  Sixteen  vessels. 

Eatchfle  Cross,  lower  tier.  Six  vessels. 

At  all  the  said  tiers  or  stations  hereinbefore  mentioned  not  more 
than  one  half  of  the  said  number  of  vessels  so  allotted  and  specified 
shall  be  moored  with  their  heads  up  the  river,  nor  more  than  one 
half  of  the  said  nvunber  of  vessels  with  their  heads  down  the  river. 

6.  No  more  vessels  shall  be  placed  or  permitted  to  remain  at  or 
in  the  several  stations  for  ooUiers  below  Blackwall,  at  one  time, 
than  the  number  herein  respectively  specified,  (that  is  to  say)— 

On  the  South  Side  or  the  Eiyer. 
Station  No.    1,   from  Blackwall 

Point  to   the    Charlton  Perry 

Bugsby's  Hole 
Station  No.  2,  Galleons. 


Seventy-five  vessels. 
Fifteen  vessels. 
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7.  No  vessel  shall,  under  any  circumstances,  witliout  an  order  or  No  vessel  to 
consent  for  that  purpose  first  had  and  obtained  from  the  harbour-  remain  longer 
master,  remain  in  any  of  the  tiers  in  the  said  river  for  a  longer  ^^^^  fifteen 
period  than  fifteen  days  next  after  such  vessel  shall  have  entered  '^'^y^' 

any  such  tier,  exclusive  of  the  day  of  entering  the  same. 

8.  Every  vessel  admitted  into  any  tier  in  any  part  of  the  river  Vessels  to 
shall  go  out  and  remove  from  such  tier  at  the  next  succeeding  flood-  remove  from 
tide  after  its  cargo  shall  have  been  discharged,  and  shaU  forthwith  tiers  at  the 
proceed  to  such  station  as  shaU  be  for  that  purpose  appelated  by  the  ?.®,^*  ^°°^ 
harbour-master,  who  is  hereby  authorized  and  required  in  case  of 

any  such  vessel  not  being  so  removed  within  the  time  aforesaid, 
to  remove  the  same  from  such  tier,  and  to  take  and  place  the 
same  in  such  part  of  the  river  as  shall  be  by  him  for  that  purpose 
deemed  fit ;  and  the  expenses  of  so  removing  and  placing  such  vessel 
shall  be  recoverable  from  the  owner  or  owners  of  the  said  vessel, 
or  from  the  master  thereof,  to  the  use  of  the  Conservators,  as  pro- 
vided by  the  Thames  Conservancy  Act,  1857. 

9.  No  vessel  shall  lie  at,  be  placed,  made  fast,  or  moored  in  any  No  vessel  to 
of  the  in-shore  passages  or  ferries  or  upon  the  banks  or  shores  of  ]>^  moored  iu 
the  river,  so  as  to  prevent  the  free  transit  of  any  other  vessel.    And  m-shore 

it  shall  be  lawful  for  the  harbour-master  forthwith  to  unmoor  and  llfff^f^!."^, 

^1  t  1  -I  t  icrriGS,  so  ns 

be  unmoored  and  removed,  any  vessel  so  to  obstruct, 
placed,  made  fast,  or  moored,  and  the  amount  of  the  charges  and 
expenses  of  such  unmooring  and  removal  shall  be  recoverable  from 
the  owner  or  owners,  or  from  the  master  of  the  said  vessel,  to  the 
use  of  the  said  Conservators,  as  provided  by  the  Thames  Conservancy 
Act,  1857. 

10.  No  vessel  shall  be  anchored,  moored,  or  placed  between  the  No  vessel  to 
tiers  hereinbefore  mentioned,  or  outside  the  stations  hereinbefore  te  anchored 
mentioned,  or  in  any  part  of  the  navigable  water-way  of  the  river,  between  the 
otherwise  than  by  the  order  and  direction  of  the  harbour-master.      *^®  ^^  °'-'  '"^  "^'^ 

11.    The    harbour- master  may  give  notice   for  the  removal,  '"'^^'^^"'"'''y- 
within  a  time  to  be  in  the  said  notice  specified,  of  any  vessel  which  ^P^  removal 
shall  at  any  time  be  so  moored,  anchored,  or  placed  in  any  part  of  croachhia-^'^' 
the  river,  as  in  his  opinion  shall  encroach  upon  the  free  navigation  upon  tho 
of  the  river,  to  such  other  place  as  such  harbour-master  in  his  dis-  passage, 
cretion  shall  see  fit,  such  notice  to  be  given  to  the  master  of  such 
vessel,  or  in  case  there  shall  be  no  person  on  board  the  said  vessel, 
then  such  notice  to  be  affixed  and  left  affixed  to  some  conspicuous 
part  of  such  vessel,  and  in  case  the  same  shall  not  be  removed  in 
accordance  with  the  said  notice  before  the  expiration  of  such  time, 
the  harbour-master  is  hereby  authorized  to  remove  or  cause  to  be 
removed  any   such  vessel,    and  the  amount  of  the  charges  and 
expenses  of  such  removal  shall  be  recoverable  from  the  owner  or 
owners,  or  from  the  master  of  the  said  vessel,  to  the  use  of  the 
Conservators  as  provided  for  by  the  Thames  Conservancy  Act,  1857. 

12.  No  vessel  shall  be  brought  up,  stopped  or  placed  so  as  to  en-  Vessels  ob- 
croach  upon  or  obstruct  the  free  navigation  of  or  passage  on  the  structing 
river,  nor  on  any  vessel  going  into  any  of  the  said  tiers,  or  quitting  passage  to  be 
the  same  and  getting  into  the  stream  of  the  fair  way  of  the  river,  '^s™°™<J- 
shall  any  anchor  be  let  go  therefrom  (except  for  the  purpose  of 
navigating  such  vessel),  and  no  part  of  the  cargo  of  any  vessel  and 
no  ballast  shall  be  discharged  or  taken  in  wHlst  the  same  is  lying 
in  the  stream  of  the  fair  way  of  the  river,  and  the  harbour-master 

X  X  2 
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is  hereby  authorized  and  required  to  remove  any  vessel  so  causing 
such,  obstruction  to  the  navigation  and  fair  way  of  the  river,  and 
the  amount  of  the  charges  and  expenses  of  such  removal  shall  bo 
recoverable  from  the  owner  or  owners  or  master  of  such  vessel  to 
the  use  of  the  Conservators,  as  provided  by  the  Thames  Conservancy 
Act,  1857. 
As  to  floats  or  13.  No  float  or  floats,  or  raft  or  rafts  of  timber,  either  singly  or 
rafts.  together,  exceeding  sixty  feet  in  length  (except  timber  in  one  length), 

and  twenty  feet  in  width,  shall  be  permitted  to  go  into  or  pass  along 
any  part  of  the  stream  of  the  river  between  Bugsby's  Hole  and 
London  Bridge,  nor  shall  any  float  or  floats,  raft  or  rafts  of  timber, 
exceeding  forty  feet  in  width,  be  pei-mitted  to  go  into  or  pass  along 
any  other  part  of  the  stream  of  the  river,  nor  shall  any  two  or  more 
floats  or  rafts  of  timber  go  or  float  abreast,  nor  shall  more  than -three 
such  floats  or  rafts  in  one  body  in  continuous  succession  go  into  or 
pass  along  any  part  of  the  said  stream  lengthways,  nor  shall  any 
following  float  or  raft  of  timber  go  within  the  distance  of  three 
hundred  yards  of  any  other  such  float  or  raft  floating  upon  the 
stream  of  the  river. 

14.  Bepeahd  l\th  July,  ISTT. 

15.  All  vessels  navigating  Gravesend  Eeach  are  to  keep  to  the 
northward  of  a  line  defined  by  a  skeleton  beacon  erected  upon  the 
India  Arms  Wharf  on  with  the  high  chimney  of  the  Cement  Works 
at  Northfleet ;  and  all  vessels  intending  to  anchor  in  the  Eeach  are 
to  bring  up  to  the  southward  of  that  line.  A  lantern  is  placed  on 
the  above  beacon  which  shows  (at  night)  a  bright  Kght  to  the  north- 
ward of  the  same  line,  and  a  red  light  to  the  southward  of  it,  over 
the  anchorage  ground.  All  vessels  so  anchoring  and  remaining 
beyond  a  period  of  twenty-four  hours  are  to  be  moored. 

16.  All  barges,  boats,  lighters,  and  other  like  craft  navigating  the 
river  shall,  when  under  way,  have  at  least  one  competent  man  con- 
stantly on  board  for  the  navigation  and  management  thereof,  and  all 
such  craft  of  above  50  tons  burden  shall,  when  under  way,  have  one 
man,  in  addition,  on  board  to  assist  in  the  navigation  and  manage- 
ment of  the  same,  with  the  following  exceptions  : — When  being 
towed  by  a  steam  vessel,  or  v/hen  being  moved  to  and  fro  between 
any  vessels  or  places  a  distance  not  exceeding  200  yards  ;  and  in 
case  of  non-compliance  with  this  present  bye-law,  the  harbour- 
master may  take  charge  of  and  remove  such  craft  to  such  place  as 
to  such  harbour-master  may  seem  fit,  and  the  amount  of  the  charges 
and  expenses  of  taking  charge  thereof,  and  of  such  removal,  shall 
be  recoverable  from  the  owner  or  owners  or  master  thereof,  to  the 
use  of  the  Conservators,  as  provided  by  the  Thames  Conservancy 
Act,  1857. 

Left  anchors  17.  Any  vessel  slipping  or  parting  from  her  anchor,  shall  leave  a 

to  be  buoyed,     buoy  to  mark  the  position  of  such  anchor. 

As  to  anchors        18.  No  anchor  or  anchors  shall  be  suffered  to  lie  or  remain  in  the 

in  the  stream,  stream  of  the  river  outside  of  the  Hne  of  the  said  tiers  so  as  to  en- 
danger any  vessel.  And  if  any  anchor  or  anchors  of  any  vessel 
shall  be  so  jjermitted  or  suffered  to  lie  or  remain  in  the  stream  of 
the  river  outside  of  the  line  of  any  of  the  tiers  in  such  a  manner 
as  in  the  judgment  of  the  harbour-master  to  endanger  the  vessels 
passing  up  or  down  the  river,  it  shall  be  lawful  for  the  harbour- 
master,  and  he  is  hereby  required    to    deliver    or    cause  to  be 
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delivered  on  board  such  vessel  a  notice  in  writing,  signed  by 
bim,  requiring  tbe  master  of  such  vessel  forthwith  to  remove  such 
anchor  or  anchors,  and  if  such  master  shall  not  within  a  reasonable 
time  after  the  dehvery  of  such  notice,  remove  such  anchor  or  anchors, 
the  harbour-master  is  hereby  further  authorized  and  required  to  re- 
move or  cause  to  be  removed  such  anchor  or  anchors,  the  amount  of 
the  charges  and  expenses  of  such  removal  shall  be  recoverable  from 
the  owner  or  owners  or  master  of  the  said  vessel  to  the  use  of  the 
Conservators,  as  provided  for  by  the  Thames  Conservancy  Act,  1857. 

19.  No  vessel  shall  navigate  or  lie  in  the  river  with  its  anchor  or  Anchors  a 
anchors  a  cock  bill,  except  while  fishing  such  anchor  or  anchors  or  <3oct  Ml. 
during  such  time  as  may  be  absolutely  necessary  for  getting  such 

vessel  under  way  or  for  bringing  it  to  anchor. 

20.  No  vessel  shall  be  navigated  or  lie  in  the  river  with  its  anchor  Anchors 

or  anchors  hanging  by  the  cable  perpendicularly  from  the  hawse,  hanging  up  by 
unless  the  stock  shall  be  awash,  except  during  such  time  as  shall  ^^'^  cable. 
be  absolutely  necessary  for  catting  or  fishing  the  said  anchor  or 
anchors,  or   during  such  time  as  may  be  absolutely  necessary  for 
getting  such  vessel  under  way. 

21.  In  the  loading  and  unloading  of  any  vessel  in  any  one  of  the  Vessels  to  be 
said  tiers  in  the  river  when  and  as  often  as  it  may  be  found  requisite  slacked  off  If 
and  necessary  for  any  vessel  to  lie  alongside  another  for  the  piirpose  ™1'^i^ed. 

of  receiving  or  delivering  goods  or  ballast,  it  shall  and  may  be  lawful 
for  the  harbour-master  to  direct  and  require  the  master  of  any 
such  vessel  as  aforesaid  to  slack  off  the  same,  and  in  case  of  non- 
compliance by  the  master  with  the  said  direction  the  harbour- 
master is  hereby  authorized  to  slack  off  such  vessel  lying  alongside 
as  aforesaid. 

22.  No  vessels  which  shall  hereafter  be  laid  or  stationed  in  any  Vessels  not  to 
of  the  said  tiers  in  the  river  shall  lie  or  be  boomed  off  from  each  boomed  off, 
other,  unless  when  necessary  for  the  purpose  of  admitting  any  other  9^^^  to  ^'^ 
vessel  alongside  the  same,  and  every  such  vessel,  (except  the  out-  i?!   •?  °^^^ 
ward  one  at  each  end  or  extremity  of  such  tier,)  shall  be  laden  over 

the  bows  thereof,  and  not  otherwise,  unless  from  the  weight  or 
bulk  of  the  goods  or  nature  of  the  merchandize  it  shall  be  deemed 
by  and  appear  to  the  harbour-master  necessary  to  load  or  unload 
the  same  alongside,  and  when  and  so  often  as  the  harbour-master 
shall  direct  any  vessel  to  be  so  loaded  or  unloaded,  every  master  of 
any  vessel  so  lying  in  the  said  tier  as  aforesaid,  when  required  to 
do  so  by  such  harbour-master,  shall  as  speedily  as  possible  slack 
the  breastfasts  and  moorings  of  his  vessel  for  the  purposes  afore- 
said. 

23.  No  private  chain  or  chains  shall  be  affixed  to  the  jpubUc  As  to  the 
moorings  in  the  river  without  the  permission  of  the  harbour-master  public  moor- 
first  had  and  obtained,  and  if  any  such  private  chain  or  chains  i°S^- 

shall  be  affixed  to  the  said  public  moorings,  the  harbour-master  is 
hereby  authorized  to  remove  the  same  therefrom. 

24.  No  vessel  shall  be  moored  to  the  public  moorings  in  the  river  Vessels  at 
otherwise  than  by  the  proper  rings  and  bridles.  moorings. 

25.  Every  vessel  lying  in  any  of  the  said  tiers  in  the  river  shall  Vessels  in 
have  a  bow  and  stern  lashing  to  the  vessel  next  to  it  in  the  said  tiers, 
-tier. 

26.  Every  master  of  any  vessel  which  shall  be  moored  or  navi-  When  hawser 
gated  on  any  part  of  the  river  with  a  warp,  hawser,  rope,  or  chain,  to  be  slacked. 
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or  having  a  roiie  across  for  any  purpose  wliatsoever,  unless  in  tlie 
act  of  entering  or  departing  from  any  dock,  shall  slack  the  same 
down  on  the  approach  of  any  other  vessel  which  shall  be  proceed- 
ing, dropping  or  sailing  with  or  against  the  tide. 

27.  The  harhour-master  may  order  the  moorings  to  be  slacked 
down,  or  the  sails  to  be  furled,  or  the  yards,  masts,  and  booms,  or 
any  or  either  of  them  respectively,  of  any  vessel  lying  or  being  in 
the  said  river,  forthwith  to  be  struck  or  mn  in,  whenever  in  the 
judgment  of  any  such  harbour-master  it  shall  be  proper  and  ex- 
pedient for  the  safety  of  any  vessel  or  vessels  so  to  do. 

28  &  29.  Repealed  ISth  March,  1880. 

30.  No  steam- vessel  shall  be  worked,  navigated  or  placed  upon, 
or  anchored  or  moored  in  the  river  within  three  hundred  and  sixty 
feet  of  her  Majesty's  dock-yard  or  arsenal  at  Woolwich,  or  of  her 
Majesty's  victualling-yard  at  Deptford. 

31.  No  master  of  any  steam- vessel,  engineer,  or  other  person 
therein  shall  set  the  engine  or  engines  of  such  steam-vessel  in 
motion  during  the  time  that  such  steam-vessel  shall  be  attached  to 
any  mooring  or  moorings  in  the  river. 

32.  33,  34  &  35.  Repealed  18th  March,  1880. 

36.  The  master  of  every  steam-vessel  navigating  the  river  shall 
be  and  remain  on  one  of  the  paddle-boxes,  or  on  the  bridge  of  such 
steam-vessel,  and  shall  cause  a  proper  look  out  to  be  kept  from  the 
said  steam- vessel  during  the  whole  of  the  time  it  is  under  way, 
and  shall  remove  or  cause  to  be  removed  any  person  other  than  the 
crew  who  shall  be  on  the  bridge  or  paddle-boxes  of  such  steamer. 

37.  No  person  shall  be  taken  on  board  any  steam-vessel  navi- 
gating the  said  river,  nor  leave  the  same  for  the  purpose  of  landing, 
whilst  the  vessel  is  in  motion ;  nor  shall  the  engine  thereof  be  put 
in  motion  until  any  boat  or  wherry  bringing  or  taking  away  any 
passenger  to  or  from  such  steam- vessel  shall  be  sufficiently  clear 
thereof. 

38.  Every  steam-vessel  navigating  the  river,  and  conveying 
passengers  from  any  landing  place  to  any  other  landing  place 
thereon,  shall  have  painted  and  conspicuously  displayed  on  the 
outside  of  such  vessel,  and  on  each  side  thereof,  in  letters  of  not 
less  than  three  inches  in  length,  the  names  of  the  places  between 
which  such  vessel  pUes. 

39.  No  vessel  shall  be  used  for  the  purpose  of  carrying  away 
refuse  from  gas-works  or  other  manufactories,  or  mud  or  other 
liquid  or  sohd  substances  of  an  ofl ensive  and  deleterious  nature, 
which  it  is  unlawful  to  cast  into  the  Thames,  other  than  the  vessels 
Ucensed  by  the  Conservators  for  that  purpose  under  their  seal. 

40.  No  master  of  any  vessel  shall  take  in  or  discharge  ballast, 
unless  canvas  or  tarpaulings  be  affixed  below  the  ballast  port,  and 
extend  down  inside  the  barges,  so  as  to  prevent  the  ballast  falling 
into  the  river. 

41.  No  person  shall  navigate  any  barge  or  lighter  on  the  river 
below  London  Bridge  unless  there  shaU  be  a  free  board  of  at  least 
fifteen  inches,  to  be  measured  from  the  waters-edge  to  the  top  of 
the  coamings  of  the  hatches ;  and  if  there  be  no  coamings  there 
shaU  be  a  free  board  of  at  least  fifteen  inches,  to  be  measured  from 
the  waters-edge  to  the  top  of  the  gunwale. 

42.  Any  master,  engineer,  waterman  or  other  person  engaged  in 
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nayigating  any  Tossel  in  the  river  wIlo  shall  be  intoxicated  wiiile  so 
engaged,  and  any  person  whosoever  engaged  or  employed  on  the 
river  who  shall  make  use  of  abusive  or  insulting  language  to  any 
officer  of  the  Conservators  whilst  employed  in  the  performance  of 
the  duties  of  his  office,  or  shall  obstruct  any  such  officer  in  the 
execution  of  his  said  duties,  shall  be  deemed  to  have  committed  a 
breach  of  these  present  bye-laws,  and  shall  be  liable  to  the  penalty 
hereinafter  mentioned. 

43  &  44.  Repealed  hy  Explosives  Bye-laios,  2Qt]i  January,  1876. 

45.  The  master  or  owner  of  any  vessel  entering  or  leaving  the  As  to  payment 
Thames,  subject  to  the  payment  of  tonnage  due,  and  which  has  not  9*  tonnage 
been  entered  at  the  office  ofH.M.   Customs  and  on  which  the  nofentereTat 
tonnage  dues  have  not  been  paid  to  the  receiver  there,  shall  furnish  ^j^  Cuatoms' 
the  Conservators,  for  the  purpose  of  registration,  full  particulars  of 

the  name,  tonnage,  and  owner  of  such  vessel,  and  the  port  to  which 
she  belongs ;  and  shall  send  a  return  once  in  every  month  of  the 
arrival  and  departure  of  such  vessel  during  the  preceding  month  to 
the  office  of  the  Conservators,  and  shall  pay  to  the  Conservators  the 
tonnage  rates  which  are  then  due  for  each  time  of  arrival  in,  and 
departure  from  the  river,  provided  by  the  Act  of  the  4th  and  oth 
Wm.  IV.,  cap.  32,  entitled,  "  An  Act  for  rendering  the  Tonnage 
Eates  payable  in  the  Port  of  London." 

46.  Repealed  18th  March,  1880. 

47.  No  person  shall  unload  on  the  towing-paths  of  the  river  any  Obstructions 
sand,  gravel,  timber,  or  other  material,  or  place  any  rubbish,  boats,  on  towing- 
carts,  or  any  articles  whatsoever  upon  the  saidtowing-paths,  or  on  paths. 

the  banks  thereof. 

48.  No  person  shall  ride  or  drive  any  horse  (except  when  towing  Trespasses  on 
vessels)  or  drive  or  place  any  cart,  waggon,  or  other  vehicle  over  or  towing-paths, 
upon  any  part  of  the  towing-paths,  unless  there  be  a  pubUo  right 

of  way  for  such  carts,  waggons,  or  other  vehicles,  or  allow  cattle  to 
pasture  upon  the  same. 

49.  No  person  shall  remove  any  stones,  clay,  or  other  material  Removing 
from  the  banks,  weirs,  tumbling  bays,  towing-paths,  or  any  other  stones,  &c, 
of  the  works  of  the  Conservators. 

50.  No  person  shall  place  any  vessel  on  the  shores  of  the  river  in  Vessels  not  to 
front  of  the  towing-paths.  .  frofc    ™ 

51.  The  navigable  part  of  the  channel  of  the  river  above  Ted-  towing-paths. 
dington  Lock  shall  at  all  times  be  kept  clear  for  the  passage  of  all  °  not  to 
vessels  navigated  thereon,  and  no  vessel  shall  be  stopped  on  any  ^^  ohstructed. 
account  whatsoever  in  the  navigable  part  of  the  said  channel,  so  as 

to  prevent  or  obstruct  the  free  and  clear  passage  of  any  other 
vessel. 

52.  If  any  vessel,  or  other  matter  whatsoever,  shall  be  wilfully  As  to  removal 
placed  or  stopped,  or  accidentally  be  aground  or  sunk  in  any  part  of  ohstruc- 
of  the  river  above  Teddington  Lock  so  as  to  impede,  hinder,  or  Teddingtou 
obstruct  the  free  and  clear  navigation  thereof,  the  owner  or  any  loj,]j_ 
person  having  the  care  of  such  vessel,  or  other  matter  shaU,  imme- 
diately on  the  request  of  any  person  hindered  or  obstructed,  or  of 

any  officer  of  the  Conservators,  remove  such  impediment  or  ob- 
struction, so  as  to  open  and  clear  the  channel  of  the  river,  and  on 
the  refusal  or  neglect  of  the  person  concerned  and  directed  as  afore- 
said to  remove  such  obstruction  in  a  reasonable  time,  any  officer  of 
the  Conservators  is  hereby  authorized  forthwith  to  remove,  or  cause 


Digitized  by  Microsoft® 


680 


APPENDIX. 


Vessels 
between 
Teddington 
and  Reading 
to  be  measured 
and  marked  as 
to  capacity. 


Vessels  not  to 
stop  in  locks. 


As  to  vessels 
passing  locks 
■without  pay- 
ing the  toll. 


Sails  not  to  be 
used  In  locks. 


As  to  tow 
lines. 


Perry  boats. 


Injury  to 
banks. 


As  to  tres- 
passers on 
towing-paths 
and  injuries  to 
works. 


to  be  removed  such,  obstruotion  or  impediment,  and,  if  necessary,  to 
cause  to  be  unloaded  any  such  vessel,  and  the  costs  of  such  removal 
shall  be  paid  by  the  owner  of  such  vessel  or  other  matter. 

53.  The  owner  of  every  vessel  used  for  carrying  goods  or  mer- 
chandize for  hire  on  the  river  between  Teddington  and  Reading, 
which  vessel  has  not  been  weighed  out,  measured,  marked  and 
numbered,  shall,  on  being  requested  so  to  do  by  the  Conservators, 
or  any  of  their  officers,  cause  the  same  to  be  taken  to  the  Thames 
Conservancy  "Works  at  Kew  or  Shepperton,  for  the  purpose  of 
being  so  weighed  out,  measured,  marked  and  numbered,  and  the 
owner  of  every  such  vessel  shall  permit  the  Conservators  to  affix  on 
each  of  the  external  sides  of  every  such  vessel  three  pieces  of  copper 
legibly  marked  with  the  feet  and  inches,  measured  from  the  bottom 
or  chine  of  such  vessel,  and  shaU  permit  the  same  to  be  renewed  so 
often  as  the  same  shall  be  worn  out,  or  torn  ofl  in  any  part,  or  in 
the  whole. 

54.  No  vessel  shall  enter  into  any  look  unless  there  be  sufficient 
water  to  float  and  carry  such  vessel  through  such  lock,  and  the 
channel  or  cut  leading  to  or  from  the  same,  and  no  vessel  or  float 
shall  on  any  account  whatsoever  stop  in  any  look  longer  than  is 
absolutely  necessary  for  the  filling  or  emptying  such  lock  and 
passage  through  the  same,  and  for  the  lock-keeper  to  gauge  the 
vessel  and  settle  the  toll  payable  in  respect  thereof. 

55.  If  any  vessel  shall  have  passed  through  any  lock,  and  the 
tolls  for  the  passage  thereof  shall  not  have  been  duly  paid,  such 
tolls  shall  and  may  be  demanded,  received,  and  taken  at  any  other 
look  through  which  such  vessel  or  float  is  to  pass  in  the  same 
passage,  before  the  same  be  permitted  to  pass. 

56.  No  vessel  used  for  carrying  goods  or  merchandize  shall  enter 
any  lock  with  sail  up,  nor  hoist  any  sail  during  the  time  it  con- 
tinues in  lock,  and  from  every  vessel  having  entered  a  lock,  a  fast 
or  rope  shall  be  immediately  put  out  and  made  fast  to  some  pile  for 
that  purpose  on  shore,  in  order  to  prevent  the  vessel  from  running 
foul  of  the  gates,  or  other  works  in  the  lock,  and  the  bargemen  or 
others  on  board  any  vessel  shall  not  hold  with  their  poles  in  any 
look. 

57.  "When  any  vessel  is  stopped  between  the  towing-path  and  the 
navigable  channel,  the  mast,  or  towing-mast,  or  the  funnel,  shall 
be  lowered  so  as  to  permit  the  towing-lines  of  any  other  vessel  to 
pass  without  obstruction  ;  and  when  any  vessel  shall  be  moored  at 
any  wharf  or  elsewhere  to  be  laden  or  unladen,  or  otherwise,  the 
same  shall  be  securely  made  fast  at  both  ends  thereof,  and  shall  be 
laid  as  close  to  and  along  the  side,  or  front  of  such  wharf  as  con- 
veniently may  be. 

58.  No  person  shall  take  away  or  use  any  ferry-boat  at  any  of 
the  ferries,  or  any  pole  or  poles  or  tackle  belongiug  to  such  ferry, 
without  the  consent  of  the  ferryman  first  obtained. 

59.  No  person  employed  on  board  any  vessel  shall  wilfully,  or 
without  actual  necessity,  place  or  hold  a  pole  against  any  of  the 
banks  and  towing-paths,  or  works,  so  as  to  injure  or  damage  the 
same. 

60.  No  owner  of  to  wing-horses,  or  his  servant,  or  driver  shall 
permit  or  suffer  the  towing-horses  or  any  of  them,  to  go  out  of  the 
towing-paths,  or  to  trespass,  graze  or  trample  on  the  lands  adjoin- 
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ingsuch.  towing-patlis,  or  shall  leave  any  of  the  gates  on  the 
towing-paths  or  bridges  open,  or  leave  any  swing-bridge  open,  or 
suffer  the  towing-lines  to  tear  away  or  damage  any  rails,  gates, 
posts,  bridges  or  works. 

61.  No  person  shall  erect  any  new  buck  or  weirs,  or  drive  or  affix  As  to  planting 
any  piles  or  stakes,  or  make  any  hedge,  or  plant  any  willows  or  P^i^irs  or  erect- 
osiers  in  the  river  without  the  permission  of  the  Conservators.  ™^  bucks. 

62.  Every  barge  shall  be  gauged  at  each  lock  and  the  actual  Barges  to  be 
draft  shall  be  inserted  on  the  ticket,  and  in  case  of  any  obstruction  gauged  and 
being  offered  by  any  barge-master  or  his  servant  by  refusing  to  ticket  shown 
show  the  lock-keeper  a  manifest  or  invoice  of  his  cargo,  the  toll       '^^^S°- 
shall  be  taken  at  the  full  burden  which  the  barge  is  capable  of 
carrying. 

63.  No  person  under  any  pretence  shaU  use  or  meddle  with  the  Persons  not  to 
sluices  of  the  Conservators  without  the  permission  of  the  lock-  meddle  with 

^  sliuces. 


64.  No  vessel  shall   be   towfed  upon  the  river  from  the  bank.  Mode  of 
otherwise  than  from  a  mast  of   sufficient   height  to  protect  the  towing, 
banks,  gates,  and  works  from  injury  by  the  towing-Hne,  except  in 
places  where  the  strength  of  the  stream  renders  it  necessary  that 

the  line  should  be  brought  down  to  the  vessel  and  made  fast. 

65.  Two  flashes  and  no  more  shall  be  penned  for  or  drawn  in  a  Flashes, 
week  on  such  days,  and  at  such  hours  as  the  Conservators  shall 

from  time  to  time  by  order  of  the  board  appoint.  Previously  to  the 
drawing  for  such  flashes,  all  the  flood  gates  and  sluices,  and  shuttles 
at  all  mills  and  weirs  shall  be  close  shut  in,  and  be  kept  close  shut 
in  till  the  flash  is  at  best,  and  such  flash  shall  then  be  drawn,  and 
all  the  flood-gates  and  sluices,  and  shuttles  at  the  several  mills  and 
weirs  shall  be  opened.  And  all  the  flood-gates,  sluices,  and  shuttles 
at  the  said  mills  and  weirs  shall  be  kept  open  to  permit  such  flash  to 
pass  without  obstruction  until  the  water  is  drawn  down  to  low- 
water-mark  (if  necessary),  and  be  kept  so  for  three  hours  (if  neces- 
sary) after  the  opening  or  drawing  thereof.  Immediately  after 
sufficient  water  has  been  drawn  for  the  navigation,  the  flood-gates, 
sluices,  and  shuttles  shall  be  close  shut  in,  and  kept  close  shut  in 
until  the  water  shall  have  risen  to  the  low-water-mark  affixed  at 
the  adjoining  locks. 

66.  No  owner  or  occupier  of  a  mill  shall,  except  in  case  of  sudden  MiUowners  to 
necessity,  draw  down  the  water  at  the  mill  for  the  purpose  of  repairs  f^orTdraw- 
to  the  works  of  such  mill,  or  for  cleansing  the  mill  stream,  unless  j^g  down 

he  shall  have  given  notice  in  writing  of  his  intention  so  to  do  to  the  water  for 
Conservators  at  their  office  seven  days  previously  thereto.  repairs. 

67.  The  toll  at  each  lock  upon  every  new  vessel  capable  of  carry-  Tolls. 
LQg  ten  tons,  but  ungauged,  built  in  the  upper  district  for  the  lower, 
shall  be  2s.  6d. ;  a  declaration  of  the  number  of  tons  on  board  shall 

be  produced  at  each  lock. 

68  &  69.  Repealed  28th  November,  1874. 

70.  Repealed  by  Bye-laws  of  17th  May,  1879,  which  regulate  the 
toUs  as  f oUows : — 

Persons  in  charge  of  pleasui-e  boats  passing  through,  by,  or  over  Pleasure  boat 
any  of  the  locks  on  the  river  Thames,  shall  pay  to  the  lock-keepers  tolls  for  locks. 
or  other  persons  authorized  to  receive  toUs,  the  sums  contained  in 
the  following  table  : — 
Por    every    steam    pleasure-boat    and    passenger 

steamer Eighteenpence 
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Class  1. — For  every  soulling-boat,  pair-oared  row- 
boat,  and  skiff,  and  for  every  randan, 
canoe,  punt,  and  dingey 

Class  2. — For  every  four-oared  row-boat  (other  than 
boats  enumerated  in  Class  1)  and  saDing- 
boat  ....... 

Class  3. — For  every  row-boat  shallop,  over  four 
oars  (other  than  boats  enumerated  in 
Classes  1  and  2) 

For  every  house-boat,  under  fifty  feet  in  length 


Threepence 


Sixpence 


For  every  house-boat,  over  fifty  feet  in  length 


One  shilling 
One  shilling 

and  sixpence 
Two  shilhngs 
and  sixpence 
The  above  charges  to  be  for  passing  once  through,  by,  or  over  a 
lock  and  returning  on  the  same  day. 

In  lieu  of  the  above  tolls,  pleasure  steamers  or  row-boats  may  be 
registered  on  the  payment  to  the  Corfservators  of  the  undermentioned 
sums,  and  shall  in  consideration  of  such  payment  pass  the  several 
locks  free  of  any  other  charge  from  the  1st  day  of  January  to  the 
31st  day  of  December  in  each  year. 

Per  annum. 
For  every  steam  pleasure-boat  and  steam  passenger- 
boat,  not  exceeding  thirty-five  feet  in  length 
Ditto  above  thirty-five  feet  in  length,  and  not  exceed- 
ing forty-five  .... 
Ditto  exceeding  forty-five  feet  in  length 
For  every  row-boat  of  Class  1 
For  every  row-boat  or  yacht  of  Class  2 
For  every  row-boat  of  Class  3 

For  every  house-boat,  not  exceeding  thirty  feet  in  length 
Ditto  above  thirty  and  not  exceeding  fifty  feet  in  length 
Ditto  exceeding  fifty  feet  in  length       .... 

In  computing  the  tolls  every  number  less  than  the  entire  numbers 
above  stated  is  to  be  charged  as  the  entire  number. 

The  above  rates  on  Classes  1,  2  and  3  to  be  doubled  if  towed  by 
horse  or  any  other  animal. 

The  plate,  with  the  registered  number  thereon,  is  to  be  fastened 
on  to  the  boat  for  which  it  is  issued,  and  is  not  transferable  from 
one  boat  to  another. 

71.  Persons  using  any  boat  registered  on  an  annual  payment 
shall  at  all  times  when  required  by  any  lock-keeper,  produce  the 
certificate  of  such  registration,  or  pay  the  toll  authorized  to  be  taken 
from  persons  passing  through  locks  in  an  unregistered  boat,  and 
every  boat  registered  for  an  annual  payment  shall  have  attached  to 
it  in  some  conspicuous  place,  and  securely  fixed,  to  the  satisfaction 
of  the  Conservators,  a  metal  ticket  to  be  issued  by  the  Conservators, 
containing  the  number  of  such  registration,  and  on  the  expiration 
of  such  registration  the  said  ticket  shall  be  returned  to  the  Conser- 
vators. 
Penalty  for  72.  Any  person  committing  any  breach  of,  or  in  any  way  in- 

breach  of  bye-  fringing  any  of  these  bye-laws,  shall  be  hable  to  a  penalty  of  and 
^^^^-  shall  forfeit  a  sum  not  exceeding  51.,  which  said  penalty  shall  be 

recovered,  enforced,  and  apphed  according  to  the  provisions  of  the 
"  Thames  Conservancy  Acts,  1857  and  1864." 
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II.  Bye-laws  framed  under  an  Order  in   Council, 
28th  November,  1874. 

1.  Tlie  rules  and  bj'e-laws  numbered  68  and  69  in  the  Eules  and 
Bye-laws  for  the  regulation  of  the  navigation  of  the  Eiver  Thames, 
allowed  by  her  Majesty  in  Council,  at  a  Court  held  the  5th  day  of 
February,  1872,  shall,  after  these  present  Bye-laws  have  been 
allowed  by  Order  of  Her  Majesty  in  Council,  be  and  the  same  are 
hereby  repealed. 

Tolls. 

2.  The  following  tolls,  rates  or  duties  shall  be  taken  by  the  Con- 
servators from  the  owners,  coast  bearers,  or  chief  boatmen  of  and 
for  every  vessel  carrying  a  cargo,  and  passing  through  any  lock  or 
locks  between  Cricklade  and  Staines,  or  vice  versa,  for  the  use  of 
such  lock  or  locks  according  to  the  burthen  or  tonnage  of  such 
vessel,  the  measurement  of  such  burthen  or  tonnage  to  be  hmited 
as  in  the  6th  clause  of  the  said  Act  28th  George  III.  chap.  51,  that 
is  to  say : — 

The  sum  of  2d.  per  ton  at  every  lock,  subject  to  such  provisions 
as  to  the  aggregate  of  tolls  as  hereinafter  mentioned. 

If  the  vessel  m  the  downward  voyage  shall  pass  through  all  the 
looks  between  the  undermentioned  places,  the  aggregate  of  such 
tolls  per  ton  shall  be  as  follows  : 

Per  Ton. 
For  all  locks  between —  _  s.    d. 

Oxford  and  Abingdon  inclusive        .       0     6 
„     Walhngford    „  10 

,,         ,,     Pangboume    ,,  16 

,,         ,,     Eeading  ,,  19 

„         „     Henley  „  2    0 

,,     Marlow  ,,  2     6 

,,         ,,     Maidenhead    ,,  2     9 

,,         ,,     Windsor  ,,  3     0 

,,         ,,     Staines  ,,  3     6 

If  the  vessel,  in  the  upward  voyage,  shall  pass  through  aU  the 
locks  between  the  undei-mentioned  places,  the  aggregate  of  such 
tolls  per  ton  shall  be  as  follows  : 

^  Per  Ton. 

To  all  locks  between —  .  «•    d. 

Staines  and  Windsor  inclusive      .        0     3 

,,      Maidenhead     ,,  0     6 

,,      Marlow  „  0     9 

„      Henley  „  1     3 

,,         ,,      Eeading  ,,  19 

,,         ,,      Pangbourne    ,,  2     0 

„      Wallingford    „  2     6 

,,      Abingdon        ,,  3     0 

„        „      Oxford  „  3     6 

Oxford  and  Cricklade  2d.  per  ton  for  each  lock. 

For  timber  in  rafts — 

The  same  rate  per  ton  as  is_  charged  if  conveyed  in  vessels, 
there  being  50  cubic  feet  in  one  ton. 
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Toll  fob,  Feeeies. 

3.  Tlie  following  tolls  shall  be  paid  for  tlie  use  of  the  Conservators' 
ferry  boats  above  Teddington  Look  for  every  time  of  passing, 
namely  : — 

For  every  horse  not  engaged  in  towing,  taken  across 
by  ferry-boat,  the  siim  of 3d. 

Tor  every  carriage,  wagon,  cart,  or  other  vehicle  in 
addition  to  the  toll  on  the  horse     ....  3d. 

For  every  foot  passenger Id. 

iNTEEPEETATIOSr    CLAUSE. 

4.  The  interpretation  clause  numbered  2  in  the  rules  and  bye- 
laws  approved  on  the  5th  day  of  February,  1872,  above  referred  to, 
shall  apply  to  these  present  rules  and  bj'e-laws ;  and  the  present 
rules  and  bye-laws,  when  so  allowed  as  aforesaid,  shall  be  in- 
corporated with,  and  read  and  taken  as  part  of,  the  said  rules  and 
bye-laws  allowed  as  aforesaid  on  the  5th  day  of  Februai-y,  1872. 


Lights  for 
dumb  barges 
below  Charl- 
ton Pier. 


Lights  for 
barges  in  tow. 


Boat  races,  re- 
gattas, &c. 
below  Staines. 


No  vessel  to 
be  moored  to 
piers,  &o., 
without  per- 
mission. 

Interpretation 
of  term 
"burdeu" 
of  barges  iu 


III.   Bye-laws  framed  under  an  Order  in  Council, 
17th  March,  1875. 

1.  Riipeahd  18th  March,  1880. 

2.  Every  person  in  charge  of  a  dumb  barge  when  under  weigh 
and  not  in  tow  shall,  between  sunset  and  sunrise,  when  below  or 
to  the  eastward  of  a  line  drawn  from  the  upper  part  of  Silvertown, 
in  the  county  of  Essex,  to  Charlton  Pier,  in  the  county  of  Kent, 
have  a  white  light  always  ready,  and  exhibit  the  same  on  the 
approach  of  any  vessel. 

3.  The  person  in  charge  of  the  sternmost  or  last  of  a  line  of 
barges,  when  being  towed,  shall  exhibit  between  sunset  and  sun- 
rise a  white  light  from  the  stem  of  his  barge. 

4  &  5.  Repealed  ISth  March,  1880. 

6.  On  the  occasion  of  any  boat  race,  regatta,  public  procession, 
or  ship  launch  in  the  river  Thames  below  Staines,  or  on  any  other 
occasion  when  large  crowds  assemble  thereon,  no  vessel  shall  pass 
on  the  river  so  as  to  obstruct,  impede,  or  interfere  with  the  boat 
race,  regatta,  procession,  or  launch,  or  to  endanger  the  safety  of 
persons  assembling  on  the  river,  or  to  prevent  the  maintenance  of 
order  thereon,  and  the  master  of  every  vessel  shall,  on  all  such 
occasions,  observe  the  directions  of  the  harbour  master  or  other 
officer  of  the  Conservators  of  the  Thames  engaged  in  superintend- 
ing the  execution  of  this  bye-law. 

7.  No  vessel  shall  be  moored  to  or  remain  at  any  pier  or  vessel 
of  or  to  or  at  any  premises  belonging  to  the  Conservators  of  the 
river  Thames,  without  the  permission  of  their  officer  in  charge  of 
such  pier,  vessel,  or  premises  being  first  had  and  obtained,  and 
shall  move  away  when  ordered  so  to  do. 

8.  In  construing  the  sixteenth  bye-law  of  the  rules  and  bye-laws 
for  the  regulation  of  the  navigation  of  the  river  Thames,  allowed 
by  her  Majesty  in  Coimcil  at  a  court  held  on  the  fifth  day  of 
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February,  one  thousand  eigM  hundred  and  seventy-two,  the  word  l^th  tye-law, 
"burden"   shall  mean    the  burden   or  burthen  of    a  barge  as      ' 
registered  at  Waterman's  Hall. 

9.  Any  master  or  person  in  charge  of  any  vessel  or  barge  failing  Penalty, 
in  any  respect  to  comply  with  or  committing  any  breach  of  or  in 
any  way  infringing  any  of  these  bye-laws,  shall  be  liable  to  a 
penalty  of,  and  shall  forfeit  a  sum  not  exceeding,  five  pounds  for 
each  ofience,  which  penalties  shall  be  recovered,  enforced,  and 
applied  according  to  the  provisions  of  the  Thames  Conservancy 
Acts,  1857  and  1864. 


IV.  Bye-laws  framed  under  an  Order  in  Council, 
nth  July,  1877. 

1.  Bye-law  No.  14  of  the  bye-laws  of  1872  for  the  regulation  of 
the  navigation" of  the  river  Thames,  allowed  by  order  of  her  Majesty 
in  Council,  on  the  5th  February,  1872,  shall,  after  these  present 
bye-laws  shall  have  been  allowed  by  order  of  her  Majesty  in 
Council,  be,  and  the  same  is  hereby  repealed,  and  in  lieu  thereof  : 

2.  All  vessels  navigating  the  river  between  the  Albert  Bridge,  at 
Chelsea,  and  Charlton  Pier,  shall  be  navigated  singly  and  separ- 
ately, except  small  boats  fastened  together,  or  towed  alongside,  or 
astern  of  other  vessels,  and  except  vessels  towed  by  steam. 

3.  Vessels  towed  by  steam  shall  be  placed  two  abreast,  if  more 
than  four  in  number,  and  not  more  than  six,  shall  be  towed  to- 
gether at  one  time. 

4.  Above  and  to  the  westward  of  the  Albert  Bridge,  at  Chelsea, 
six  vessels  and  no  more  may  be  towed  together  in  a  single  line,  at 
one  time,  and  the  distance  between  any  two  of  the  vessels,  so  towed, 
shall  not  exceed  fifty  feet. 

5.  Repealed  18th  March,  1880. 

6.  All  persons  cutting  weeds  in  the  river  Thames  or  in  any 
stream,  canal,  or  watercourse  communicating  with  the  river,  shall 
remove  such  weeds  immediately  after  cutting  so  as  to  prevent  their 
passing  into  the  river,  and  no  person  shall  throw  or  cause  to  be 
thrown  any  weeds,  grass,  or  matter  of  a  like  nature  into  the  river 
Thames,  or  into  any  stream,  canal,  or  watercourse  communicating 
with  the  river. 

7.  Any  person  committing  any  breach  of  or  in  any  way  infring- 
ing any  of  these  bye-laws  shall  be  liable  to  a  penalty  of  and  shall 
forfeit  a  sum  not  exceeding  51.,  which  said  penalty  shall  be  re- 
covered, enforced,  and  applied  according  to  the  provisions  of  the 
Thames  Conservancy  Acts,  1857  and  1864. 


V.  Bye-laws  framed  under  an  Order  in  Council, 
nth  Nov.,  1869. 

1 .  These  bye-laws  may  be  cited  as  the  Upper  Thames  bye-laws  Short  title, 
of  1869. 

2.  These  bye-laws  shall  come  into  operation  the  day  after  the  Commence- 

inent  of  opera- 
tion. 
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same  aro  allowed  by  order  of  her  Majesty  tlie  Queen  in  Council 
(■wHcli  time  is  in  these  bye-laws  referred  to  as  the  commencement 
of  tliese  bye-laws). 
Application.  3.  These  bye-laws  extend  and  apply  only  to  the  river  Thames, 

or  the  rivers  Thames  and  Isis,  from  the  city-stone  near  Staines  to 
Oricklade  (which  part  of  the  river  is  in  these  bye-laws  called  the 
Upper  Eiver) ;  and  nothing  in  these  bye-laws  shall  affect  tho 
rules,  orders,  and  ordinances  made  by  the  Court  of  the  Mayor  and 
Aldermen  of  the  city  of  London  the  fourth  day  of  October,  one 
thousand  seven  hundred  and  eighty-five  (relative  to  fishing  in  the 
river  Thames  below  the  city-stone  aforesaid),  or  the  rule,  order,  or 
ordinance  made  by  the  Conservators  of  the  river  Thames  the 
twenty-third  day  of  January,  one  thousand  eight  hundred  and 
sixty,  amending  those  rules,  orders,  and  ordinances,  or  any  other 
rule,  order,  or  ordinance,  or  bye-law,  applying  to  the  river  Thames 
below  the  city-stone  aforesaid,  and  in  force  at  the  commencement 
of  these  bye-laws. 

4.  In  these  bye-laws,  except  where  otherwise  provided,  words 
have  the  same  meaning  and  effect  as  in  the  above-mentioned  Acts. 

5.  The  provisions  of  these  bye-laws,  and  penalties  imposed 
thereby,  and  remedies  for  the  enforcement  thereof,  shall  be  deemed 
to  be  in  addition  to,  and  not  in  substitution  for,  any  statutory  pro- 
vision in  force  at  the  commencement  of  these  bye-laws,  and  penal- 
ties imposed  thereby,  and  remedies  for  the  enforcement  thereof. 

6.  Any  vessel  being  on  the  upper  river  on  the  occasion  of  any 
boat  race,  regatta,  pubho  procession,  or  launch  of  any  vessel,  or 
on  any  other  occasion  when  large  crowds  assemble  thereon,  shall 
not  pass  thereon  so  as  to  impede  or  interfere  with  the  boat  race, 
regatta,  procession,  or  launch,  or  endanger  the  safety  of  persons 
assembling  on  the  river,  or  prevent  the  maintenance  of  order 
thereon ;  and  the  master  of  every  such  vessel,  on  any  such  occasion 
as  aforesaid,  shall  observe  the  directions  of  the  olficer  of  the  Con- 
servators engaged  in  superintending  the  execution  of  this  bye-law ; 
and  if  any  such  master  fails  in  any  respect  to  comply  with  the 
requirements  of  this  bye-law,  or  does  anything  in  contravention 
thereof,  he  shall  be  deemed  guilty  of  an  offence  against  these  bye- 
Penalty,            laws,  and  shall  for  every  such  offence  be  liable  to  a  penalty  not 

exceeding  51. 


Interpreta- 
tion. 


Boat  races,  &c. 


VI.  Bye-laws  framed  under  an  Order  of  Council 
ISth  of  March,  1880. 

Bye-laws  numbered  28,  29  with  subsections  (a)  (6)  (c)  (rf)  (e)  (/) 
((/)  (/i)  [i]  U),  and  32  with  subsections  (a)  {h)  (c)  (d),  33,  34,  35  with 
subsections  (a)  and  (i),  and  46  allowed  by  Order  of  her  Majesty 
in  Council  on  the  5th  ]?ebruary,  18'72,  and  the  bye-law  so  allowed 
on  the  20th  November,  1873,  and  bye-laws  numbered  1,  4,  5  so 
allowed  on  the  17th  March,  1875,  and  bye-law  No.  5  so  allowed  on 
the  11th  July,  1877,  shall  after  these  present  bye-laws  have  been 
allowed  by  Order  of  her  Majesty  in  Council  be,  and  the  same  are 
hereby  repealed. 

The  word  "vessel"  shall  mean  any  ship,  lighter,  barge,  boat, 
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wherry,  punt,  canoe  and  any  kind  of  craft  wliateTer,  whether  navi- 
gated by  steam  or  otherwise. 

The  word  _"  river  "  shall  mean  that  part  of  the  river  Thames 
which  is  within  the  jurisdiction  of  the  Conservators  between  Crick- 
lade,  in  the  county  of  Wilts,  and  Tantlet  Creek,  in  the  county  of 
Kent. 

1.  In  obeying  and  construing  the  following  rules  due  regard  shall 
be  had  to  all  dangers  of  navigation ;  and  to  any  special  circum- 
stances which  may  render  a  departure  from  the  rules  necessary  in 
order  to  avoid  immediate  danger. 

2.  Nothing  in  the  following  rules  shaU  exonerate  any  vessel,  or 
the  owner,  or  master,  or  crew  thereof,  from  the  consequences  of  any 
neglect  to  carry  lights,  or  signals,  or  of  any  neglect  to  keep  a  proper 
look-out,  or  of  the  neglect  of  any  precaution  which  may  be  required 
by  the  ordinary  practice  of  seamen,  or  by  the  special  circTimstances 
of  the  case. 


Bye-law  for  the  Eegulatios-  of  the  Natigation 
of  the  EiVER. 

3.  Every  steam  vessel  navigating  the  river  shall  be  navigated 
with  care  and  caution,  and  at  a  speed  and  in  a  manner  which  shall 
not  endanger  the  safety  of  other  vessels  or  moorings,  or  cause 
damage  thereto,  or  to  the  banks  of  the  river.  Special  care  and 
caution  shall  be  used  in  navigating  such  steam  vessel  when  passing 
vessels  employed  in  dredging  or  removing  sunken  vessels  or  other 
obstructions. 

If  the  safety  of  any  vessel  or  moorings  is  endangered  or  damage 
is  caused  thereto  or  to  the  banks  of  the  river  by  a  passing  steam 
vessel,  the  onus  shall  lie  upon  the  owner  of  such  steam  vessel  to 
show  that  she  was  navigated  with  care  and  caution,  at  such  speed 
and  in  such  a  manner  as  directed  by  this  rule. 


Bye-laws  and  Etjles  for  the  Eegulation  of  the  Naviga- 
tion of  the  EiYER  between  Yantlet  Cbeek  and  Ted- 
DiNGTON  Lock. 

Rules  concerning  Lights. 

4.  The  lights  mentioned  in  the  following  rules,  numbered  5  to  10 
and  no  others,  shall  be  carried  in  aU  weathers,  from  sunset  to  sun- 
rise. 

5.  A  steam  vessel  when  under  way  shaU  carry  : 

(a.)  On  or  before  the  foremast,  or  if  there  be  no  foremast,  on  a 
stafi  at  the  forepart  of  the  vessel  at  a  height  above  the  hull 
of  not  less  than  twenty  feet,  and  if  the  breadth  of  the 
vessel  exceeds  twenty  feet,  then  at  a  height  above  the  hull 
not  less  than  such  breadth,  a  bright  white  hght,  so  con- 
structed as  to  show  a  uniform  and  unbroken  light  over  an 
arc  of  the  horizon  of  twenty  points  of  the  compass ;  so 
fixed  as  to  throw  the  light  ten  points  on  each  side  of  the 
vessel, — viz.,  from  right  ahead  to  two  points  abaft  the 
beam  on  either  side ;  and  of  such  a  character  as  to  be 
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visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  dis- 
tance of  at  least  two  miles.  Provided  that  steam  vessels 
which  navigate  both  above  and  below  London  Bridge,  shall 
not  be  required  to  carry  their  lights  at  a  greater  height 
than  twelve  feet  above  the  huU. 

Steam  vessels  navigating  only  above  London  Bridge 
may  carry  the  white  hght  at  any  convenient  height  above 
the  stem. 

(6.)  On  the  starboard  side,  a  green  light  so  constructed  as  to 
show  a  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  ten  points  of  the  compass ;  so  fixed  as  to  throw 
the  light  from  right  ahead  to  two  points  abaft  the  beam  on 
the  starboard  side,  and  of  such  a  character  as  to  be  visible 
on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance  of 
at  least  one  mile. 

(c.)  On  the  port  side,  a  red  light,  so  constructed  as  to  show  a 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of 
ten  points  of  the  compass  :  so  fixed  as  to  throw  the  light 
from  right  ahead  to  two  points  abaft  the  beam  on  the  port 
side  ;  and  of  such  a  character  as  to  be  visible  on  a  dark 
night,  with  a  clear  atmosphere,  at  a  distance  of  at  least 
one  mile. 

((?.)  The  said  green  and  red  side  lights  shall  be  fitted  in  such  a 
manner  as  to  prevent  these  lights  from  being  seen  across 
the  bow. 

(f.)  A  steam  vessel,  when  towing  another  vessel  shall,  in  addi- 
tion to  her  side  hghts,  carry  two  bright  white  lights  in  a  verti- 
cal line  one  over  the  other,  not  less  than  four  feet  apart. 
Each  of  these  lights  shall  be  of  the  same  construction  and 
character,  and  shall  be  carried  in  the  same  position  as  the 
white  light  which  other  steam  vessels  are  required  to  carry. 

(/. )  A  steam  vessel  towing  may  also  carry  a  light  showing  astern 
as  a  guiding  Hght  to  the  vessel  or  vessels  towed,  but  this 
light  must  be  so  screened  as  not  to  be  visible  further  for- 
ward than  four  points  abaft  her  beam. 

6.  A  sailing  vessel  under  way,  or  being  towed,  shall  only  carry 
the  side  lights  provided  by  [h)  &  (c)  of  rule  5  for  a  steam  vessel 
under  way. 

7.  A  steam  vessel,  a  sailing  vessel  or  a  barge,  when  at  anchor  in 
the  river,  shall  carry  where  it  can  best  be  seen,  at  a  height  not 
exceeding  twenty  feet  above  the  hull,  a  white  light,  in  a  globular 
lantern  of  not  less  than  eight  inches  in  diameter,  and  so  constructed 
as  to  show  a  clear  uniform  and  unbroken  light,  visible  all  round  the 
horizon,  at  a  distance  of  at  least  one  mile ;  provided  always  that 
where  masted  vessels  are  lying  in  tiers,  the  outermost  off  shore 
masted  vessels  only  of  each  tier  shall  each  carry  a  hght  similar  to 
that  required  for  vessels  at  anchor ;  but  barges  lying  at  the  usual 
barge  moorings  in  the  river  above  Barking  Creek  shall  not  be  re- 
quii-ed  to  exhibit  such  riding  light. 

8.  A  vessel  which  is  being  overtaken  by  another  vessel  below 
Barking  Creek  shall  show  from  her  stern  to  such  last  mentioned 
vessel  a  white  light,  or  a  flare  up  light. 

This  rule  shall  not  apply  to  boats,  wherries,  punts,  or  canoes. 
'J.  All  vessels  when  employed  to  mark  the  positions  of  wrecks  or 
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other  obstructions  shall  exhibit  two  bright  lights  placed  horizontally 
not  less  than  six  nor  more  than  twelve  feet  apart. 

10.  Every  steam  dredger  moored  in  the  river  shall,  between  sun- 
set and  sunrise,  exhibit  three  bright  lights  from  globular  lanterns 
of  not  less  than  eight  inches  in  diameter,  the  said  three  lights  to  be 
placed  in  a  triangular  form,  and  to  be  of  sufficient  power  to  be 
distinctly  visible  with  a  clear  atmosphere,  on  a  dark  night,  at  a 
distance  of  at  least  one  mile,  and  to  be  placed  not  less  than  six  feet 
apart  on  the  highest  part  of  the  framework,  athwart-ships. 

Rules  concerning  Fog,  &c.  Signals. 

11.  AU  vessels  entering  or  being  overtaken  by  a  fog  shall  be 
navigated  with  the  greatest  caution  and  at  a  very  moderate  speed. 

12.  Every  steam  vessel  navigating  the  river  shall  be  provided 
with  a  steam  whistle  or  other  efficient  steam  sound  signal,  so  placed 
that  the  sound  may  not  be  intercepted  by  any  obstruction,  and  also 
with  an  efficient  bell.  Every  sailing  vessel  navigating  the  river 
shall  be  provided  with  an  efficient  fog  horn,  and  also  with  an  efficient 
bell. 

13.  In  fog,  whether  by  day  or  night,  the  signal  described  in  this 
rule  shall  be  used,  that  is  to  say  : 

(a.)  A  steam  vessel  under  way  shall  make  with  her  steam  whistle, 
or  other  steam  sound  signal,  at  intervals  of  not  more  than 
two  minutes,  a  prolonged  blast. 

(i.)  A  sailing  vessel  under  way  shall  sound  her  fog  horn,  at  inter- 
vals of  not  more  than  two  minutes. 

(c.)  All  steam  vessels  andaU  sailing  vessels  when  in  the  fairway 
of  the  river,  and  not  under  way,  shall  at  intervals  of  not 
more  than  two  minutes  ring  the  bell. 

Rules  as  to  Speed  and  Mode  of  Navigation. 

14.  Every  steam  vessel,  when  approaching  another  vessel,  so  as 
to  involve  risk  of  collision,  shall  slacken  her  speed,  and  shall  stop 
and  reverse  if  necessary. 

15.  Steam  vessels  navigating  the  river  between  Barking_  Creek 
and  London  Bridge,  other  than  river  passenger  steamers  certified  to 
carry  passengers  in  smooth  water  only,  shall  never  exceed  a,  speed 
of  seven  statute  miles  per  hour  over  the  ground  whether  with  or 
against  the  tide. 

16.  Every  sailing  vessel  or  steam  vessel,  overtaking  any  other 
vessel,  shall  keep  out  of  the  way  of  the  overtaken  vessel,  which 
latter  vessel  shall  keep  her  course. 

Bye-Laws  and  Eules  regulating  the  Navigation  of  the  Eiveb 
between  Yan tlet  Oeeek  and  a  line  drawn  from  Blackwall 
Point  to  Bow  Oeeek. 

Steam-whistle  Signals. 

17.  When  two  steam  vessels  are  in  sight  of  one  another  and  are 
approaching  with  risk  of  collision,  the  following  steam  signals  shall 
be  intimations  of  the  course  they  intend  to  take : 

(a.)  One  short  blast  of  the  steam-whistle  of  about  three  seconds 
duration  to  mean  "  I  am  directing  my  course  to  starboard, 
C.  '  Y   Y 
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and  intend  to  pass  you  portside  to  portside."     The  use  of 

this  signal  shall  bo  optional. 
(J.)  Two  short  blasts  of  the  steam-whistle,  each  of  about  three 

seconds  duration,  to  mean  "  I  am  directing  my  course  to 

port,  and  intend  to  pass  you  starboard  side  to  starboard 

side." 
This  latter  signal  shall  not  be  used  in  the  case  provided  by  rule 
22  where  that  rule  can  be  obeyed ;  but  it  shall  be  compulsory  to 
use  this  signal  when  a  departure  from  that  rule  is  necessary  to  avoid 
immediate  danger. 

18.  "When  it  is  unsafe  or  impracticable  for  a  steam  vessel  to  keep 
out  of  the  way  of  a  sailing  vessel,  she  shall  signify  the  same  to  the 
sailing  vessel  by  four  or  more  blasts  of  the  steam-whistle  in  rapid 
succession,  the  blasts  to  be  of  about  two  seconds  duration. 

19.  The  signals  by  whistle  mentioned  in  the  preceding  rules  shall 
not  be  used  on  any  occasion  or  for  any  purpose  except  those  men- 
tioned in  the  rules ;  and  no  other  signal  by  whistle  shall  be  made 
by  any  steam  vessel  unless  it  be  by  a  prolonged  blast  of  not  less 
than  five  seconds  duration. 

Steering  and  Sailing  Rules. 

20.  When  two  sailing  vessels  are  approaching  one  another,  so  as 
to  involve  risk  of  collision,  one  of  them  shall  keep  out  of  the  way 
of  the  other,  as  follows,  viz.  : — 

(a.)  A  vessel  which  is  running  free  shall  keep  out  of  the  way 

of  a  vessel  which  is  close-hauled. 
(6.)  A  vessel  which  is  close-hauled  on  the  port  tack  shall  keep 

out  of  the  way  of  a  vessel  which  is  close-hauled  on  the 

starboard  tack, 
(c.)  When   both    are  running  free  with  the  wind  on  different 

sides,  the  vessel  which  has  the  wind  on  the  port  side  shall 

keep  out  of  the  way  of  the  other. 
{d.)  When  both  are  running  free  with   the  wind  on  the  same 

side,  the  vessel  which  is  to  windward  shall  keep  out  of  the 

way  of  the  vessel  which  is  to  leeward, 
(e.)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the  way 

of  the  other  vessel. 

21.  If  a  sailing-vessel  and  a  steam-vessel  are  proceeding  in  such 
a  direction  as  to  involve  risk  of  collision,  the  steam -vessel  shall 
keep  out  of  the  way  of  the  sailing-vessel. 

If  owing  to  causes  beyond  the  control  of  those  navigating  tho 
steam- vessel  it  is  unsafe  or  impracticable  for  the  steam-vessel  to 
keep  out  of  the  way  of  the  sailing-vessel,  she  shall  signify  the  same 
to  the  sailing-vessel  by  four  or  more  blasts  of  the  steam  whistle  in 
rapid  succession,  as  mentioned  in  rule  18 ;  the  sailing-vessel  shall 
then  keep  out  of  the  way. 

22.  When  two  steam-vessels  proceeding  in  opposite  directions, 
the  one  up  and  the  other  down  the  river,  are  approaching  one 
another  so  as  to  involve  risk  of  collision,  they  shall  pass  one  another 
port  side  to  port  side. 

23.  Steam-vessels  navigating  against  the  tide  shall,  before  round- 
ing the  following  points,  viz.,  Coalhouse  Point,  Tilburyness,  Broad- 
ness, Stoneness,  Crayfordness,  Gold  Harbour  Point,  Jenningtreo 
Point,  Halfway  House  Point  or  Crossness,  Margaretness  or  Trip- 
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cock  Point,  Bull  Point  or  Gallionsness,  Hookness,  and  Blackwall 
point,  ease  their  engines  and  wait  until  any  other  vessels  rounding 
the  point  with  the  tide  have  passed  clear. 

24.  Steam- vessels  crossing  from  one  side  of  the  river  towards  the 
other  side,  shall  keep  out  of  the  way  of  vessels  navigating  up  and 
down  the  river. 

23.  Where  hy  the  above  rules  one  of  two  vessels  is  to  keep  out  of 
the  way,  the  other  shall  keep  her  course. 

Bye-Laws  and  Eules  regulating  the  Navigation  of  the  Eiveb, 
above  Teddington. 

26.  When  two  steam-vessels  proceeding  ia  opposite  directions, 
the  one  up  and  the  other  down  the  river,  are  approaching  one 
another  so  as  to  involve  risk  of  collision,  they  shall  pass  one 
another  port  side  to  port  side. 

27.  Steam- vessels  navigating  against  the  stream  shall  ease,  and 
if  necessary  stop,  to  allow  vessels  coming  down  with  the  stream  to 
pass  clear. 

28.  Every  steam-vessel  shall  when  under  way  after  sunset  and 
before  sunrise,  either  carry  the  lights  req^uired  for  steam- vessels  by 
rule  5,  or  exhibit  a  bright  white  light  on  or  above  the  stem,  or  on 
the  funnel. 

29.  The  name  of  every  steam-vessel  navigating  the  river  shall  be 
painted  or  marked  and  kept  in  plainly  legible  characters  not  less 
than  two  inches  in  length  on  the  outside  of  both  bows  and  on  the 
outside  of  the  stern  ;  and  such  name  and  the  residence  of  the  owner 
shall  be  registered  with  the  Conservators. 

30.  Any  person  committing  any  breach  of  or  in  any  way  infring- 
ing any  of  these  bye-laws  shall  be  liable  to  a  penalty  of,  and  shall 
forfeit,  a  sum  not  exceeding  51.,  which  said  penalty  shall  be  re- 
covered, enforced,  and  applied  according  to  the  provisions  of  the 
Thames  Conservancy  Acts,  18o'7  and  1864. 
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ABANDONMENT.     See  Extinguishment. 

ABATEMENT, 

of  nuisances,  650,  654. 

in  the  sea  and  public  rivers,  33,  421,  433. 
in  private  streams,  96,  442. 
See  Nuisances;  Remedies. 

ACCESS,  right  of, 

on  the  sea  shore,  33. 

shore  of  a  navigable  lake,  35,  90. 
shore  of  a  tidal  navigable  river,  79,  86,  420,  421,  434. 
no  right  of  the  public  over  private  lands  on  the  sea  shore  or  navigable 

rivers  for  the  purpose  of  bathing,  40. 
is  a  private  right  to  the  enjoyment  of  land,  420,  670,  671. 

the  invasion  of  which  may  form  ground  of  an  action  for  damages, 
or  of  an  injunction,  87,  420,  671. 
the  obstruction  of,  is  actionable  without  proof  of  special  damage,  88, 
434,  670,  671. 
and  is  an  injury  to  property  quite  distinct  from  injury  to  the 

pubHc  right  of  navigation,  86,  434,  670,  671. 
whether  such  obstructioii  amount  to  interference  with  the  right 
is  a  question  of  fact,  to  be  determined  by  the  circumstances  of 
each  case,  89,  434,  671. 

See  &«y  Tidal  NavigabU  River  ;  Lake. 

ACCRETION, 

property  in  land  formed  by,  22—24,  62—67,  94. 
rf  gradual,  belongs  to  owner  of  land  added  to,  65,  94. 
from  the  sea,  whether  natural  or  artificial,  by  sect.  27  of  31  &  32 
Vict.  0.  122,  annexed  to  adjoining  paridi  in  proportion  to  the 
extent  of  the  common  boundary,  13. 
and  being  incorporated  therewith  for  all  civil  and  parochial 
purposes,  rateable  to  the  poor,  13,  597. 

■  ACQUIESCENCE,  equitable  doctrine  of,  with  regard  to  the  acquisition 
of  easements,  206 — 208. 

ACQUIRED  RIGHTS  OP  WATER.     See  Easements. 

ACT, 

of  God.     See  Vis  Major. 
of  Parliament.     See  Statute. 

ACTION, 

remedy  by,   for  infringements  of  rights  of  water,  654,  671.     See 

Remedies. 
interference  with  public  rights  is  the  subject  of,  on  proof  of  special 

damage,  15,  171,  344,  661. 
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ADMIRALTY,  COURT  OP, 

criminal  jurisdiction  of,  over  English,  ships  on  the  high  seas,  3,  397, 

398. 
origin  and  jurisdiction  of,  398,  n. 
jurisdiction  of  the  admiral  transferred  to  the  Central  Criminal  Court 

by  4  &  5  Will.  4,  c.  36 . .  3,  398. 
jurisdiction  of,  over  foreign  ships  under  41  &  42  Vict.  u.  73.  .8,  397. 

over  wreck,  39. 
has  no  cognizance  of  oiienoes  committed  on  the  sea  shore  forming 
part  of  an  adjoining-  county,  13. 
the  justices  of  -wMch  have  cognizance  thereof,  13. 
the  various  duties  and  powers   of,   as  to  ports  transferred  to  the 
Board  of  Trade  by  25  &  26  Vict.  c.  69 . .  45,  400. 

ALLUVION, 

property  in  land  formed  by,  in  the  sea,  22 — 24. 
in  tidal  rivers,  62 — 67. 
in  private  stream's,  94. 

See  Tidal  Navigaih  River  ;  Frivato  River. 

AMERICA, 

law  of,  as  to  lakes,  100. 

riparian  ownership,  105. 

ANCHORAGE, 

the  right  of,  included  in  the  right  of  navigation,  4,  396,  416 — 418. 
dues  for,  may  be  claimed  in  a  port  which  is  a  natural  roadstead,  not 
artificiaUy  formed,  47—50,  417,  418. 
the  right  to  take,  in  a  port  implies  a  duty  in  the  owner  to 
keep  it  in  repair,  47. 
decisions  as  to,  558 — 563. 
See  Tolls. 
and  beaconage  dues,  rateabiHty  of,  617.     See  Rates. 

ARTIFICIAL  WATERCOURSE, 

easement  of,  103—107,  247—260. 

the  most  important,  viz.  canals  and  sewers,  &c.,  are  the  creatures 
of  statute,  103. 
.    rights  in,  are  acquired  solely  by  grant  or  prescription,  and  are  not 
natural  rights,  102,  106,  107,  247—260. 
are  incorporeal  rights,  106,  204,  247,  260. 
effect  of  grant  of,  209—211. 
ownership  of  soil  of,  102. 
right  of  fishery  in,  is  priind  facie  incident  to  the  OAvnership  of  the 

soil,  373. 
rights  in,  depend  on  the  character  of  the  watercourse  and  the  cu-- 
cnmstances  under  which  it  was  created,  106,  107,  249,  255,  260. 
•   diversion  and  obstruction  of,  247 — 260. 
■    pollution  of,  154,  157,  247—250,  257—260. 
diversion  of  a  natural  stream  by,  122,  154,  250. 
liability  of  landowner  for  escape  of  water  where  an  artificial  has  been 

substituted  for  a  natural  watercourse,  136. 
easement  to  discharge  water  by,  203,  251. 

to  receive  water  by,  251,  252. 
right  of  servient  owner  to  compel  dominant  owner  to  continue  dis- 
charge of  water  by,  252 — 260. 

See  Canal;   Watercourse ;  Diversion;  Pollution. 

AVON  (THE  HAMPSHIRE)  NAVIG-ATION  ACT,  451,  u.,  459,  u. 

AVON  (THE  WARWICKSHIRE)  NAVIGATION  ACT,  451,  u. 


Digitized  by  Microsoft® 


INDEX,  695 

BALLAST,  rubbish,  &c., 

throwing  into  rivers,  prohibition  against,  under  54  Geo.  3,  c.  159.  .474. 
into  the  Thames,  465. 
is  a  nuisance,  and  indictable,  422. 

BANKS, 

of  a  watercourse,  definition  of,  54.     See  Watercourse. 
of  a  tidal  navigable  river,  ovmership  of,  78. 
right  of  landing  and  towing  on,  78,  419. 
of  private  rivers,  property  in,  92,  93,  95. 
-     of  canals,  duty  of  owners  of,  to  repair,  303. 
duty  of  conservators  to  repair,  454 — 458. 

See  Tidal  Ifaviaable  Siver  ;  Private  Eiver  ;  Canal. 


BAEOE,  A  PLOATINa, 

rateabiHty  of,  611,  612,  614.     See  Rates. 

BATHING, 

no  common  law  right  of,  in  open  sea  or  tidal  rivers,  40. 

and  the  public  is  not  justified  in  passing  over  private  property 
to  gain  access  to  the  water,  40. 
custom  of,  gives  no  right  to  use  machines,  41. 
laws  of  decency  must  be  respected  in  enjoyment  of,  41. 

BEACH.     See  Foreshore. 

BEACONAGE  AND  ANCHORAGE  DUES, 
rateabiUty  of,  617.     See  Sates. 

BED  of  a  watercourse, 

definition  of,  54. 
of  the  sea,  property  in,  1 — 9,  14 — 24. 
of  tidal  navigable  rivers,  property  in,  58,  59,  73,  78,  80. 
of  private  rivers  and  streams,  property  in,  93,  95. 
of  lakes,  property  in,  98. 
of  canals,  property  in,  276. 

See  Sea;  Tidal  Navigable  Miver ;  Private  River ;  Canal. 

BOAED  OE  TRADE, 

powers  of,  as  to  ports,  45,  400. 

rights  and  interests  of  the  Crown  in  the  foreshores  transferred  to, 

Addenda  et  Errata. 
Arbitrations  Act,   1876  (37  cSfc   38  Vict.  c.   40),  provisions  of,  as  to 

navigable  rivers  and  canals,  483. 

BOUND  AEY, 

of  the  realm  of  England,  1,  5 — 9,  11. 

of  counties  on  the  sea  and  tidal  rivers,  13,  67,  68. 

of  parishes  on  tidal  rivers,  13,  67,  68. 

of  the  sea  shore,  12. 

of  grants  by  the  Crown  on  the  sea  shore,  18. 
on  tidal  rivers,  62,  71. 
<        of  lands  on  non-tidal  waters,  93,  94,  97. 

of  lands  on  large  navigable  lakes,  98 — 101. 

international  rights  as  to,  on  rivers  bounding  two  States,  68,  u. 

BRIDGES, 

definition  of,  503. 

prerogative  of  Crown  as  to  owners  of,  similar  to  that  as  to  owners  of 
ferries,  500. 
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BRIBG'EB— continued. 

ia  early  times  repair   of,  was  part  of  the  irinoda  necessitas,  as  in 
Roman  la"w,  503,  ib.  n. 
and  -was  included  in  the  repair  of  roads,  which  fell  and  is  stUl 

oast  on  the  parish,  503,  504. 
hut  repair  of  bridges  has  now,  for  the  most  part,  passed  to  the 
counties  in  which  they  are  situate,  504. 
incident  to  river  conservancy,  which  might  prove  a  nuisance,  placed 

under  Commissioners  of  Sewers  by  23  Hen.  8,  c.  5,  .445. 
statutory  provisions  as  to,  504 — 510. 
Magna  Charta,  504. 

applies  only  to  making,  and  not  to  repairing,  n.  (3),  504. 
22  Hen.  8,  c.  5  (The  Statute  of  Bridges),  504—506,  513,  514,  n. 
5  &  6  Will.  4,  c.  50  (Highway  Act,  1835),  506—508,  514. 
1  Anne,  st.  1,  c.  12  ;  43  Geo.  3,  c.  59,  and  other  Acts,  n.  (2),  506. 
4  &  5  Vict.  e.  49 ;  and  13  &  14  Vict.  c.  64.  .508. 
Malicious  Injuries  to  Property  Act  (24  &  25  Vict.  c.  97) ;  33  &  34 
Vict.  0.  73,  s.   12  ;  38  &  39  Vict.  ^;.  65,  s.  144  ;  and  40  &  41 
^  Vict.  c.  77,  ss.  1,  21,  22.. 509. 
liability  of  the  county  to  repair,  510 — 527. 

a  bridge  of  pubhc  utiUty  is  to  be  repaired  at  public  expense, 

510,  518. 
as  a  general  rule  extends  to  all  bridges  built  by  individuals 
before  43  Geo.  3,  u.  59,  if  the  pubKc  use  them,  511 — 513, 
518—521. 
but  if  rendered  necessary  by  an  authorized  interference  for 
private  purposes  with  a  highway,  the  parties  so  inter- 
fering must  repair,  511 — 514,  518 — 521. 
what  is  a  public  bridge,  512. 

"riding,"  meaning  of,  under  22  Hen.  8,  c.  5,  as  to,  513. 

"  hundred"  meaning  of,  under  5  &  6  Will.  4,  c.  50,  as  to,  513. 

county  only  bound  to  repair  bridges   over  water   answering 

description  of  flunwn  vel  cursxis  aqua,  514,  515,  and  notes, 
a  floating  bridge,  propelled  by  steam  from  one  side  of  a  river 

to  another  is  in  substance  a  ferry,  and  not  a  bridge,  515. 
sect.    7   of   the   Locomotive   Act    does    not    apply    to   county 

bridges,  517. 
an  indictment  does  not  lie  for  not  repairing  a  bridge  unless  it  be 

on  a  highway,  513,  n.,  518. 
highway  is  a  general  term  including  all  public  ways,  518. 
a  bridge  built   on    a  public  way  without  public   utility  is  a 

nuisance,  518,  n. 
or  if  built  colourably  in  an   imperfect  way  so  to  throw  the 

onus  of  rebuilding  and  repair  on  the  county,  518,  n. 
persons  buildmg  bridges  under  special  authority  for  their  own 

benefit  are  primarily  liable  to  repair  them,  518. 
but  not  where  special  authority  to  do  works  for  public  benefit 

only,  519. 
or  where  it  can  be  shown  that  the  particular  liability  has  been 

shifted  by  statute  or  otherwise  on  to  the  public,  520,  521,  n. 
duties  of  canal  companies  to  construct  and  maintain  bridges, 

288,  304—308.     See  GanaU. 
provisions  as  to  construction  and  management  of,  under  Railway 
Clauses  Act,  1863.  .476,  477.     See  Navigation. 
statutory  limitations  as  to  the  liability  of  the  county,  521 — 527. 

bridges  built  in  counties  by  individuals,  &c. ,  to  be  erected  to 

satisfaction  of  the  county  surveyor,  &c.,  522,  523,  and  notes, 
the  county  not  bound  to  widen  bridges  by  force  of  the  obliga- 
tion to  repair,  523,  525. 
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BUlDCcES— continued. 

statutory  limitations  as  to  the  liability  of  tlie  county — continued. 

justices  of  county  may  widen  and  make  commodious  bridges  or 

roads  at  end  thereof  repairable  at  expense  of  county,  524,  525. 
but  this  section  is  permissive  and  not  imperative,  525. 
county  liable  both  at  common  law  and  under  2  Hen.  8,  s.  6,  to 

repair  approaches  to  bridges  to  extent  of  300  feet,  525. 
no  liability  on  a  county  under  Railway  Clauses  Act,  1845,  to 

repair  approaches  to  a  railway  bridge  over  a  highway,  526. 
even  though  company  have  lowered  level  of  old  highway,  526. 
where  two  parts  of  a  bridge  are  in  different  counties  the  liability 

is  divided  between  the  two,  526. 
in  absence  of  words  in  7  &  8  Vict.  o.  61,  determining  boundary 

between  two  counties  separated  by   a   river,  the  middle   of 

such  river  continuously  is  such  boundary,  527. 
liability  to  repair  ratione  tenura,  527 — 531. 

at  common  law  owner  of  land  is  ultimately  liable  though  pri- 
marily occupier  may  be,  527. 
liability  of  proprietor  of  a  navigation,  528. 
how  far  covenant  to  repair  binds  when  damage  is  done  by  an 

extraordinary  flood,  528,  n. 
where  a  bridge  is  built  by  an  individual  and  dedicated  to  the 

public  the  ownership  of  fabric  remains  in  builder,  529. 
form  of  indictment  for  non-repair  ratione  feniirce,  529. 
liability  of  tenants  of  parcels  of  a  manor  held  by  service  of 

tenure  of  repairing  a  common  bridge  or  highway,  530. 
an   indictment   for   non-repair   ratione  ienurce  not    sustainable 

where  tenement  charged  originated  within  legal  memory,  530. 
liability  to  repair  foot  bridge  part  of  a  carriage  bridge,  531. 
what  evidence  will  negative  an  immemorial  liability,  531. 
evidence  of  reputation  admissible  in  proof  of  liability,  531. 
liability  to  repair  by  prescription,  531 — 534. 

extent  of  territory  chargeable  is  to  be  ascertained  by  usage,  531. 
and  in  default  of  usage  the  larger  territory,  i.  e.  the  county, 
is  liable,  532. 
immemorial  custom  may  be  pleaded  in  defence  to  an  indictment 

against  a  county,  532. 
a  parish  may  be  indictable,  532. 
BO  too  a  hundred,  532. 
or  a  prescriptive  corporation,  533. 
in  absence  of  evidence  to  the  contrary,  prescriptive  liability  to 

repair  extends  to  300  feet  of  the  approaches,  534. 
and  bridge  tolls,  rateability  of,  646 — 648.     See  Sates. 
the  statute  of  (22  Hen.  8,  c.  5),  provisions  of,  504,  505,  514,  526. 
remedies  for  non-repair  of,  662 — 665.     See  Semedies. 

BULWARKS,  riprd  munienda;  causil, 

right  of  riparian  owners  to  erect,  73—78,  147,  148,  149,  423.     S.ee 
Riparian  Owner  ;  Overflow. 

BYE-LAWS,  as  to  navigation  in  the  Thames.     Appendix,  p.  673. 

CALEDONIAN  CANAL  ACT,  THE,  459. 

CANAL  BOATS  ACT,  1877  (41  Tict.  u.  60),  the  provisions  of,  as  to 
canal  boats  used  as  dwelHngs,  484,  485. 
registration,  authority  under,  485. 
enforcement  of  Education  Acts,  1870,  1873,  1876., 485. 
definition  of  "  canal"  under,  485. 

"  canal  boat"  under,  485. 
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CANALS, 

definition  of,  273. 

under  the  Explosives  Act,  1875 .  .484. 
Canal  Boats  Act,  1877.  .485. 
how  distinguished  from  a  river  navigation,  273,  458. 
general  statutes  regulating  traffic  and  navigation  on,  274 — 483. 
are  real  property,  274. 

and  tolls  are  profits  arising  from  use  of  the  land,  274. 
fishery  in,  280,  373. 
status  of  proprietors  of,  defined,  274. 
rights  of  proprietors  or  undertakers  are  defined  and  limited  by  the 

Act  creating  the,  274,  275. 
general  tenour  of  Acts  incorporating,  275. 

ownership  of  soil  vested  in  undertakers,  but  only  for  purposes  of  Act, 
276—279. 
undertakers  may  have  mere  possession  without  being  owners, 
276. 
but    this    possession  entitles  them  to   maintain  trespass, 
276. 
undertakers  cannot  acquire  an  easement  to  water  for  other  pur- 
poses than  those  authorized  by  their  Act,  277. 
and  easement  to  use  water  to  fill  a  canal  ceases  when  canal 

ceases  to  exist,  277. 
undertakers  cannot  grant  right  to  take  water  for  uses  not  sanc- 
tioned by  their  Act,  nor  can  such  rights  be  acquired  against 
them  by  prescription,  53,  232,  n.,  235,  278,  279,  296. 
reservations  of  rights  of  proprietors  on  lands  adjoining,  214,  277, 
279—282. 
of  the  right  to  use  pleasure  boats  on,  214,  277,  280. 
of  fishery  in,  279,  280,  377,  378. 

See  Fishery. 
of  the  right  to  work  mines  under,  280. 
as  to  transport  of  minerals,  282. 
ordinary  rules  of  construction  as  to  conveyances  binding  on  under- 
takers, 282—284. 
powers  of  undertakers  to  take  leases  and  give  them,  284. 
liabihties  of  undertakers,  284 — 308. 
for  injury  to  mines,  281. 
as  to  making  compensation  under  their  Acts  for  injuries,  284 — 

286. 
at  common  law  for  negligence,  286 — 290,  305. 
not  liable  for  injuries  caused  in  due  execution  of  their  works, 

288. 
</js  major,  how  far  an  excuse,  289,  290. 
remedies  against  undertakers,  how  enforced,  290,  291. 
rights  of  adjoining  proprietors  to  surplus  water,  53,  232,  n.,  235, 

278,  279,  291—297. 
claim  against  undertakers  to  have  water  diverted,  297. 
undertakers  are  entitled  to  ordinary  remedies  at  law,  298. 
but  must  use  due  diligence  in  bringing  actions,  299. 
duties  of  undertakers  as  to  navigation,  299 — 312. 

duty  of,  to  maintain  the  navigation,  299 — 304,  450,  454. 

must  take  reasonable  care  that  navigation  is  safe  so  long  as  it  is 

open,  302,  454. 
duty  of,  to  remove  obstructions,  299 — 303,  454. 
right  of,  to  recover  for  damage  to  navigation,  303. 
works  necessary  to  maintain  the  navigation,  303. 
duties  as  to  bridges,  304 — 308,  518,  n.,  519.     See  Bridges. 
power  of  undertakers  to  deepen  and  widen,  304.    See  Kavigation. 
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CAK  ALS — eont'm  ued. 

navigation  of,  open  to  public  on  payment  of  tolls,  308. 

by  steamers,  308. 

and  on  Sundays,  308. 
powers  of  undertakers  to  make  bye-laws  as  to  navigation,  308. 
toUa  on,  308—312,  684—593. 
power  to  vary  tolls  on,  310 — 312. 
mortgagee  of  tolls,  how  far  a  proprietor,  312. 

See  Tolls. 
shares  in,  312,  313. 

are  not  an  estate  and  interest  in  land,  312. 

are  deemed  personal  property  under  Canal  Acts,  312,  313. 

probate  of  will  of  shareholder,  312. 

calls  for,  312,  u. 
and  canal  toUs,  rateability  of,  626 — 635.     See  Rates. 

CAREIER, 

powers  of  a  canal  company  to  act  as,  under  8  &  9  Vict.  o.  142,  and 

10  &  11  Vict.  c.  94.  .480— 483. 
definition  of,  under  the  Explosives  Act,  1875.  .484. 
a  common,  by  water  is  on  the  same  footing  as  one  on  land,  501. 

and  does  not  insure  against  the  irresistible  act  of  nature,  141, 
501. 
trade  profits  of  a  canal  company  arise  from  its  duties  as,  634. 
See  Ferry  ;  Canal. 

CENTRAL  CRIMINAL  COURT, 

jurisdiction  of  admiral  transferred  to,  as  to  the  high  seas,  3,  398. 
and  tidal  navigable  rivers,  67. 

CHAR,  enactments  as  to  protection  of,  374,  380,  383,  384,  392.     See 
Fish^rt/. 

CISTERN,  statutory  restrictions  as  to  fouling  a  public  or  private,  174,  n. 

COLLISIONS, 

at  sea,  rule  as  to,  407  and  note. 

rules  of  Admiralty  and  Common  Law  Courts  now  identical  as  to, 

407,  n. 
international  law  as  to,  408,  n. 
in  navigable  rivers,  411,  438. 
in  the  Thames.     See  Appendix,  p.  690. 

COMMISSIONERS  OF  SEWERS, 
origin  of  commissions,  24,  444. 
derivation  of  "sewer,"  444. 
duties  and  powers  of,  25,  333,  445,  450. 

now  vested  partly  in  sanitary  authorities,  445,  450. 
partly  in  inclosure  commissioners,  446,  450. 
and  in  conservancy  boards,  447,  450. 
may  be  created  by  Act  of  Parliament  independently  of  any  general 

commission,  447. 
bodies  corporate  authorized  by  legislature  to  do  matters  properly 

cognizant  by  commissioners  are  thereby  constituted,  447,  448. 
saving  clauses  in  modem  Acts  preserving  rights  of,  448. 
property  in  embankments  or  sea-walls  not  vested  in,  26. 
their  powers  limited  to  parts  of  coast  not  vested  in  conservancy  or 
harbour  authorities,  26. 
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COMMISSIONERS  OP  SEWERS— roMii«««;. 

acting  for  a  number  of  land  owners,  may  erect  defences  if  necessary, 

though  injurious  to  adjoining  owners,  32,  33. 
liability  of  landowners  under  authority  of,  to  keep  sea-walls  at  a 

certain  height,  144. 
had  powers  to  remove  obstructions  in  navigable  rivers,  449. 

but  not  to  make  rivers  navigable  which  were  not  formerly  so,  449. 
jurisdiction  of,  confined  to  such  rivers  as  are  necessary  and  useful  to 
navigation,  2.5,  n.,  449. 
See  Sea-  Wall. 

COMMON  OE  FISHERY, 
definition  of,  340. 
generally  used  to  express  right  of  tenants  of  manor  to  fish  in  waters 

of  the  lord,  341. 
in  private  waters,  366. 

See  Fishery. 

COMMON  OR  PUBLIC  FISHERY, 
definition  of,  338. 

in  the  high  seas,  is  common  to  all  the  world,  338,  342. 
in  territorial  waters,  only  to  the  subjects  of  the  realm,  342. 
in  tidal  waters,  343. 
See  Fishery. 

CONSERVANCY  OF  NAViaABLE  RIVERS,  80,  443.  HeeNaingation, 
Conservancy  of. 
authorities,  definition  of,  under  40  &  41  Vict.  c.  16.  .401. 

CONSERVATORS  OF  RIVERS,  80,  85,  443—485. 
are  guardians  of  navigation,  80. 

ownership  of  bed  and  banks  not  usually  vested  in,  80. 
not  bound  at  common  law  to  keep  navigation  open  or  in  repair,  85. 
but  bound  to  take  care  that  persons  navigating-  run  no  undue 
danger,  454. 
See  Navigation. 

Convention  as  to  fishery  between  England  and  France  attached  to 
31  &  32  Vict.  c.  42.. U,  375,  381. 

CONVEYANCES  to  canal  companies,  how  construed,  282.     See  Canal. 

CORNWALL,  custom  of  tinbounders  in,  239,  n.,  251,  u. 

CORPORATION,  a  prescriptive,  indictable  for  non-repair  of  a  bridge,  533. 

COSTS,  power  of  Courts  to  award,  in  case  of  non-repair  of  bridges,  664. 
See  Remedies. 

COUNTY, 

extends  to  low  water-mark,  where  high  seas  begin,  U. 
creeks  and  arms  of  sea  within  body  of  a,  are  subject  to  law  governing 
inland  tidal  waters,  1 1 . 
but  those  not  within  form  part  of  territorial  waters,  12. 
question  as  to  what  portion  of  sea  is  within,  must  be  decided  by 

evidence,  12. 
an  arm  of  the  sea  lying  intra  fauces  terra  is  or  may  be  within,  12. 
sea  shore  forms  part  of  the  body  of  adjoining,  13. 
bed  of  public  navigable  river  presumably  within,  and  subject  to 

justices  thereof,  67- 
where  tidal  river  forms  the  boundary  between  two,  boundary  line 

will  presumably  pass  through  centre  of  stream,  68,  526. 
liability  of,  to  repair  bridges,  510.     See  Bridges. 
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COUNTY  COURTS, 

jurisdiction  of,  in  the  case  of  easements,  654. 
under  the  Pollution  Act,  180. 

COVENANTS, 

conferring  easements,  run  with  the  land,  214. 

to  build  or  repair  a  bridge,  how  far  binding,  when  damage  is  caused 
by  extraordinary  flood,  529,  and  n. 
See  Bridges. 

CREEKS  AND  ARMS  OF  THE  SEA, 

within  body  of  a  county  are  governed  by  law  relating  to  inland  tidal 
waters,  11,  12. 
but  if  not  within,  form  part  of  the  territorial  waters  of  the 

State,  12. 
and  are  governed  by  the  laws  relating  to  such  waters,  12. 
grant  by  Crown  of  lands  bounded  by  a  non-navigable,  held  to  pass 
soil  ad  medium  Jiluin  aqua,  93. 
See  Sea ,    Sea  Shore. 

CRIMINAL  LAW  OE  ENGLAND, 

foreigners  on  foreign  ships  passing  within  three  miles  of  EngUsh 
coast  are  subject  to,  under  41  &  42  Vict.  u.  73 . .  8. 

CROWN, 

title  of  the,  to  soil  below  low  water-mark,  5^9. 

to  mines  below  low  water-mark,  as  against  the  subject,  9,  10. 
jurisdiction  of,  over  the  territorial  waters  of  the  realm,  5 — 9. 

over  "  the  king  chambers,"  n.  (3),  12. 
ownership  of  soil  of  sea  shore  between  high  and  low  water-mark, 
by,  14—22. 
is  for  the  benefit  of  the  public,  14,  15,  33,  72. 
and  therefore  grants  by  it  are  construed  strictly,  16. 
but  same  rules  of  common  sense  apply  in  construing  grants  from 
Crown  as  from  a  subject,  16. 
power  of,  before  1  Ann.  c.  7,  to  grant  portions  of  shore  to  a  subject, 

is  now  prohibited,  15,  71. 
prerogative  of,  to  take  royal  fish  and  wreck,  15,  37,  40. 

and  before  Magna  Charta,  to  create  a  several  fishery,  on  sea 
shore  and  tidal  waters,  15,  37,  91. 
property  of,  in  land  formed  by  alluvion  or  dereliction,  22,  23. 

and  in  islands  arising  in  the  sea,  23,  24. 
is  not  the  universal  occupant  of  unclaimed  dry  land,  n.  (1),  24,  60. 
rights  of,  over  lands  lost  by  encroachments  of  the  sea,  23,  24. 
prerogative  of,  to  protect  from  inroads  of  the  sea,  24 — 29. 
liability  to  repair  sea  defences  is  not  enforceable  against,  26. 
power  of,  to  prevent  destruction  of  natural  barriers  from  the  sea,  27. 
rights  of,  in  ports,  43.     See  Forts. 
is  conservator  of  all  ports,  havens,  and  arms  of  the  sea  in  virtue  of 

office  of  Lord  High  Admiral,  43,  400,  443.     See  Sea  ;  Sea  Shore. 

rights  of,  in  tidal  navigable  rivers,  58—60,  62,  69,  96,  104,  345,  443. 

property  in  soil  of,  may  be  granted  to  a  subject  by,  69,  70. 

limits  of  such  grants,  71,  72. 

rights  and  interests  of,  in  foreshore,   transferred  to  the  Board  of 

Trade,  Addenda  et  Errata. 
has  no  right  to  soil  of  rivers  above  the  flow  of  the  tide,  59,  92,  345, 
347. 
See  Private  River. 
has  no  de  jure  right  to  soil  and  fisheries  of  large  non-tidal  lakes,  60, 
98,  346. 
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CROWN — continued. 

grant  from,  when  owner  of  soil  of  lake,  of  free  fishery,  lands  adja- 
cent, &c.,  not  sufficient  to  pass  soil,  100,  101. 
See  Lakes. 
public  right  of  fishery  in  tidal  waters  possibly  derived  from  the,  91, 

347. 
but  has  now  no  longer  power  to  create  a  several  fishery  on  the  sea- 
shore or  in  tidal  waters,  15,  37,  91. 
See  Fishery. 
a  ferry  may  be  established  by  grant  or  licence  from,  486. 
rights  and  duties  of,  as  to  ferries,  486,  493,  496,  500. 

See  Ferry, 
exemption  of,  from  payment  of  tolls,  570. 
and  of  ships  of,  572. 
See  Tolls. 
exemption  of,  from  payment  of  rates,  606. 

dockyards  in  occupation  of,  or  occupied  for  government  pur- 
poses, 606. 
but  tenants  of,  holding  for  private  benefit,  are  not  exempt,  606. 
See  Mates. 

CUSTOM, 

of  nations  as  to  fisheries  in  the  high  seas  must  be  respected  by  other 

nations,  5,  342. 
acquisition  of  easements  by,  238. 
evidence  of,  admissible  as  to  repair  of  bridges  by  prescription,  531. 

See  Bridges. 
evidence  of,  as  to  payment  of  tolls,  rules  as  to,  541 — 543. 
.  See  Tolls. 

DAM.     See  Weir ;  Mill;  Fishery. 

DEED, 

necessary  for  the  creation  or  assignment  of  an  easement,  204. 
rules  as  to  construction  of,  the  same  in  grants  by  the  Crowu  as  in 
grants  by  subjects,  16,  71. 

DERELICTION,  land  lost  by,  property  in,  22,  23,  24,  62,  94. 

DERRICK  HULKS,  rateability  of,  612. 
See  Hates. 

DISTRESS, 

the  right  of,  incident  to  every  toll,  546,  665. 

and  may  be  made  on  the  thing  itself,  or  any  portion  of  it,  546,  663. 

DIVERSION  AND  ABSTRACTION, 

of  a  natural  stream  by  a  riparian  owner,  116. 
must  be  reasonable,  117. 

and  for  uses  of  his  tenement,  118. 

for  supplying  --■  town  with  water,  not  a  reasonable  riparian 
use,  117. 
for  irrigation,  120. 
for  miUs,  121. 
of  a  natural  stream  by  artificial  means,  122,  250. 
of  subterranean  water  from  a  well,  189. 
of  water  actually  in  a  well,  196. 

actually  in  a  surface  channel,  197. 
easement  of,  240. 

is  within  the  Prescription  Act,  232,  n. 
cannot  be  materially  increased,  241. 
mere  alteration,  does  not  destroy,  242. 


Digitized  by  Microsoft® 


INDEX.  703 

DIVERSION  AND  ABSTRA.CTIO'N— continued. 
claim  to  be  relieved  of  water  by,  255. 

continuance  of,  297. 

against  a  canal  company,  297. 
injunction  to  restrain,  668. 

See  basement ;  Remedies ;  Siparian  Owner. 

DOCKS, 

dock  companies  are  bodies  possessing  statutory  powers,  265. 

See  Statutory  Fowers,  Bodies  possessing. 
definition  of,  331. 
ownership  of,  331. 
provisions  of  Harbours,  Docks  and  Piers  Clauses  Act,  184:7,  as  to, 

331. 
are  usually  primarily  governed  by  special  Act  incorporating  them, 

332. 
right  to  take  dues  derived  entirely  from  the  Act,  331. 
which  is  regarded  in  light  of  a  bargain  with  public,  and>  must  be 

construed  strictly,  332. 
liability  of  dock  companies,  270,  271,  273,  332—335. 
for  negKgence  generally  at  common  law,  332. 
even  where  toUs  are  devoted  to  the  maintenance  of  the  works, 

270,  271,  332. 
to  repair,  333. 

for  compensation  under  Acts  to  persons  injured  by  their  works, 
334,  518. 
dues,  569,  576—584. 

See  Tolls. 

rateabOity  of,  595. 

See  Sates. 

DOMESTIC  PURPOSES, 

right  of  a  riparian  owner  to  use  water  of  a  stream  for,  116. 
what  are,  116,  320,  n. 

taking  water  for  an  engine  by  a  railway  company  is  not  a,  116. 
owners  and   occupiers  entitled   to  demand  a  supply  of  water  for, 

under  the  "Waterworks  Clauses  Acts,   319,  320,  n.     See  Riparian 

Owner;   Water  Sujiply. 

DRAINS, 

right  to  make  for  agricultural  purposes  is  unqualified,  188. 

no  easement  to   the   continuance  of  the  flow  of  water  from  such 

drains  can  be  acquired  by  prescription,  189,  260. 
implied  grant  of  existing,  on  conveyance  of  tenement,  215 — 22S.    Sec 

also  Follution. 

DRIP,  OB  EAVES-DROPPING,  easement  of,  133,  260,  261. 

DUES,  dock.     See  Boeks  and  Tolls. 

DYNAMITE,  use  of,  to  kill  fish,  is  iUegal,  385,  392. 

EASEMENTS  OF  WATER, 

embrace  all  acquired  rights  of  water,  202. 

definition  of,  202. 

must  be  used  in  connection  with  a  tenement,  202,  203,  234. 

classification  of,  203. 

how  acquired,  203. 

by  express  agreement,  204 — 208. 

can  only  be  created  and  assigned  by  deed,  204. 

equitable  doctrine  of  acquiescence,  title  to,  by,  206. 

extinguishment  of,  by  parol  evidence,  208. 
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EASEMENTS  OF  WATEH^continued. 
how  acquired — continued. 

construction  and  efBeot  of  express  grant  of,  102,  209. 

extent  of,  determined  by  express  words  of  grant,  210. 
benefits  of  right  to  an  easement  run  with  the  land,  214. 
not  so  rights  unconnected  with  the  land,  214. 
no  particular  words  of  grant  necessary,  215. 
by  implied  grant,  215. 

on  severance  of  tenements,  215. 

there  is  an  imphed  grant  of  necessary  easements  to  grantee,  but 
no  corresponding  reservation,  215. 
except  of  ways  of  necessity,  215. 
reciprocal  easements,  227,  228,  252. 

easements  not  of  necessity,  words  necessary  to  pass,  228. 
secondary  easements,  229. 

the  burden  of,  cannot  be  increased,  230. 
easements  are  limited  by  words  of  grant  or  by  the  extent  of 

user  proved,  230,  263. 
a  mere  alteration  does  not  destroy,  230,  242 — 246,  263. 
by  prescription,  230 — 239. 
See  I'resci-iption, 
by  lost  grant,  231. 
under  the  Prescription  Act,  232. 
what  easements  are  within  the  Prescription  Act,  232,  233,  nn., 

294,  298,  337. 
by  and  against  whom  claim  to,  by  prescription  may  be  made,  234. 
cannot  be  claimed  when  the  servient  owner  is  under  a  disability 
to  grant,  235. 
enjoyment  must  be  nee  vi,  nee  clam,  nee  precario,  236. 
and  adverse,  237. 
and  uninterrupted,  236. 

partial  interruption  may  qualify  without  destroying,  236,  n. 
claims  to,  by  custom,  238,  239. 
particular  easements  of  water,  239. 
easement  of  watercourse,  252. 

See  Watercourse. 
easement  of  diversion  and  obstruction,  240. 
See  Diversion  and  Oistruetioti. 
of  pollution,  242. 
See  Pollution. 
of  artificial  watercourse,  247. 
See  A-rtiJieial  JFatercoiirse. 
to  discharge  water  and  receive  flow  of  water  by  artificial 

means,  251,  260. 
right  of  servient  owner  to  compel  dominant  owner  to  con- 
tinue discharge,  252. 
of  drip,  or  eaves-dropping,  260,  261. 

See  Drip. 
to  draw  water  from  a  well,  203,  232,  n.,  238. 
to  take  water  to  fill  a  canal,  277. 

to  take  water  from  a  canal  for  purposes  not  sanctioned  by 
act,  cannot  be  acquired  by  grant  or  prescription,  5  3, 232,  n. , 
235,  278,  291. 
to  have  water  diverted  by  a  canal,  255,  297. 
See  Canal  and  Diversion. 
extinguishment  of,  261. 

if  granted  by  statute  for  a  particular  purpose,  easement  ceases 

when  purpose  is  accomplished,  261,  n. 
by  express  release,  261. 
by  mergei',  261. 
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EASEMENTS  OF  WATER— continued. 
extinguishment  of — eontimied. 
by  licence,  208,  262. 
by  abandonment.  262. 
by  non-user,  262. 

by  alteration  of  dominant  tenement,  230,  242,  244,  263. 
by  encroaobment,  242,  244,  263.  ) 

remedies  for  disturbance  of.     See  Bemedies. 

EAVES-DROPPINa,  easement  of.     See  Drip. 

EDUCATION  ACTS,  1870,  1873,  1876,  provision  to  enforce  under  the 
Canal  Boats  Act,  1877 .  .485. 
See  Canal  Boats  Act. 

EEI(S,  statutory  provision  as  to,  383. 

EMBANKING-  and  inclosing  evidence  of  ownership  of  sea  shore,  20, 21,22. 
See  Sea  Shore. 
under   Improvement   of   Land  Act,   to   defend  from   sea,    is    "an 
improvement  of  land,"  446. 

ENCROACHMENT  of   sea,  land  lost  by,  23,  24.      See  Sea  Shore  and 
Dereliction. 
extinguishment  of  easements  by.     See  Easement. 

ENGINES, 

"fixed,"  386,  387,  390. 

what  are  "fixed  engines,"  390. 
what  are  illegal,  under  Salmon  Eisheries  Acts,  386,  387. 

privileged,  387—390. 
railway,  taking  water  to  supply,  is  not  a  "domestic  purpose,"  116, 
119,  120."     S,ee  Fishery. 

ERECTIONS  on  bed  of  a  tidal  navigable  river,  when  permissible,  73 — 
78,  147—150.     See  Tidal  Navigable  River. 

EXPIRING  Laws  Continuance  Acts,   provisions   under,  as  to  salmon 
fisheries,  inspectors  and  commissions,  n.  (3),  380. 

EXPLOSIVES  ACT,  1875,  the,  provisions  of,  as  to  carriers  on  canals 
and  navigable  rivers,  483,  484. 
definition  of  carrier  under,  484. 
canal  company,  484. 

EXTINGUISHMENT  OF  EASEMENTS.     See  Easements. 

FERRY, 

definition  of,  486,  493,  502. 

may  be  created  by  act  of  parliament,  royal  grant  or  licence,  or  by 

prescription,  486. 
incidents  to  the  ownership  'of  the  franchise  of,  486,  487,  502,  503. 
the  right  to  take  tolls  is  usually  part  of  privilege  of,  487. 
but  must  be  founded  on  adequate  consideration,  487. 
and  burden  must  be  reasonable  in  amount,  487. 
rights  of  action  and  liabilities  of  parties  entitled  to  franchise  of  n, 
487—500,  501,  502,  503.. 
against  parties  evading  payment  of  toll,  487,  502,  503. 
for  disturbance  of  franchise  by  setting  a  new  ferry  so  as  to 

diminish  custom,  487 — 500,  502. 
owners  of,  liable  to  criminal  indictment  if  they  wilfully  or  by  neg- 
lect of  duty  obstruct  subjects  of  realm  in  use  of,  487,  501,  502. 

c.  z  z 
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'F'EB.'RY^continued. 

description  and  limits  of  a,  489,  490,  491,  492. 

right  to  ply  on  Sundays,  under  the  Waterman  Acts,  does  not 

constitute  an  ancient  ferry,  491,  492. 
existence  of  an  ancient,  does  not  preclude  persons  from  using 
riyer  as  highway  from  or  to  all  places  on  boats  not  in  a  line 
leading  from  one  terminus  to  the  other,  492 — 500. 
owner  of,  is  proprietor  of  a  particular  species  of  monopoly  for 
public  advantage,  495,  500. 
but  has  not  a  grant  of  exclusive  right  of  carrying  by  any 

means  whatever,  495. 
but  only  by  means  of  a  ferry,  496. 
protection  of  Crown  to  grantees  does  not  extend  to  future  dis- 
coveries of  entirely  new  means  of  ti-ansit  superseding  a,  476. 
no  actions  against  persons  violating  rights  otherwise  than  by 

means  of  boats,  496. 
how  far  owners  are  entitled  to  compensation  for   loss  arising 
from  creation  of  new  highways,  499,  500. 
liabiBties  of  lessees  and  owners  for  injury  by  negligence,  501,  502. 
common  carriers  by  water  on  same  footing  as  those  by  land,  501. 

and  do  not  insure  against  irresistible  acts  of  nature,  501. 
what  constitutes  a  contract  between  o'Biiers  of  ferries  and  pas- 
sengers, 501,  502. 
a  floating  bridge  propelled  across  a  river  by  steam  is  not  a,  516 — 518. 

or  within  the  Mutiny  Act,  516 — 518. 
rateabihty  of,  621 — 625  and  n.     See  Sates. 
tolls,  502,  503.     See  Tolls. 

alteration  of,  no  answer  to  an  action  for  disturbance,  502. 
lie  in  grant  and  not  in  tenure,  502. 
an  agreement  to  lease  must  be  under  seal,  502. 
"passage"  defined,  502. 

the  individuals  or  inhabitants  of  a  particular  town  may  have  cus- 
tomary right  of  passage  over  a  ferry  without  paying  toU,  503. 
rateabiUty  of,  621—625. 
See  Sates. 

FISH.     See  Fisher;/. 

shell.     See  Shell  Fish. 
royal.     See  Royal  Fish. 

FISHERMEN,  British,  have  exclusive  right  of  fishing  within  distance 
of  low  water  mark  on  the  British  coast,  11,  342. 

FISHERY, 

the  various  rights  of,  defined,  336. 

a  territorial  iiskerj,  336,  361. 

right  of,  when  not  connected  with  soil  is  a  projit  a  prendre,  336. 

but  not  an  easement  within  the  Prescription  Act,  337. 
common  or  public  fishery  in  the  sea  or  tidal  waters,  338. 
a  several  fishery,  338. 
free  fishery,  338. 
common  of  fishery,  340. 

See  Territorial  Fishery  ;  Free  Fishery  ;   Common  or  Public  Fishery  ; 
and  Common  of  Fishery. 
licence  to  exercise  exclusive  right  of,  must  be  by  deed,  97. 
effect  of  hoences  to  fish,  341. 
in  the  high  seas  ; 

primd  facie  common  to  all  the  world,  2,  4,  342. 

exclusive   right   of,   how   acquired  by   one  nation   as   against 
another,  5. 


Digitized  by  Microsoft® 


INDEX.  707 

FIS'KERY— continued. 

in  the  high  seas — continued. 

customs  of  other  nations  as  to,  must  be  respected,  5,  342. 

no  restrictions  on,  either  as  to  season  or  means  of  catching  fish, 

342,  381,  385. 
a  prescription  for  a  fishery  in  the  sea  is  bad,  343. 
in  the  territorial  waters  of  the  realm : 

common  to  all  subjects  of  the  realm,  11,  342. 

who  have  an  exclusive  right  within  three  nautical  miles  of  low 

watermark,  11,  342. 
convention  with  France  as  to,  annexed  to  the  Sea  Fisheries  Act, 
11,  343,  375. 
regulations  as  to  fishing  and  boats  under,  375,  378. 
convention  with  America  as  to,  11,  343. 
no  statutory  regulations  as  to  season  for  taking  fish  in,  375. 
except  on  parts  of  the  coast  of  Cornwall,  375,  385,  u. 
or  as  to  means  of  taking  fish  in,  385. 
except  by  dynamite  or  explosive  substances,  385. 
provisions  of  the  Sea  Fisheries  Act  as  to  oyster  and  mussel  beds, 
381,  382,  385. 
in  tidal  waters : 

public  right  of,  ex\sia  primd  facie  in  aU  subjects  of  the  realm,  36, 

91,  343. 
subject  to  legal  restrictions  as  to  season  and  means  of  capture, 

36,  381,  385. 
extends  to  the  sea-shore  between  high  and  low  water  mark,  36, 

343. 
and  to  estuaries  and  tidal  rivers  so  far  as  the  tide  flows  and 

reflows,  91,  343. 
does  not  exist  in  non-tidal  waters  which  have  been  made  navi- 
gable, or  been  immemoriaUy  so,  59,  60,  345,  348. 
or  in  inland  non-tidal  navigable  lakes,  346. 
semile,  depends  on  proprietorship  of  bed  by  Crown,  59,  62,  63, 347. 
which  prior  to  Magna  Charta  had  right  to  exclude  public  and 

create  several  fishery,  91,  348. 
the  Crown  cannot  now  interfere  with  the  right,  by  grant  or 

charter,  34,  37,  91,  344. 
the  right  is  subservient  to  that  of  navigation,  37,  92,  356. 
includes  right  of  fishing  between  high  and  low  water  mark,  and 

taking  sheU  fish  there,  36,  343. 
but  not  of  using  adjoining  land,  except  by  custom,  344,  356. 
the  public  may  take  all  the  fish  they  can  by  lawful  means,  344, 360. 
interference  with  right  is  indictable  and  actionable  on  proof  of 

special  damage,  344. 
right  does  not  include  that  of  taking  royal  fish,  344. 
right,  how  affected  by  change  of  bed,  64,  65. 
a  peveral  fishery  in,  how  claimed,  348 — 355. 
by  grant,  349. 
by  prescription,  349. 

what  evidence  is  necessary  to  support  claim  to,  by  prescrip- 
tion, 349—352. 
as  appurtenant  to  a  manor,  338,  352. 
semble,  cannot  be  claimed  as  appurtenant  to  land,  352,  353. 
is  a  royal  franchise,  and  does  not  merge  on  forfeiture,  353. 
effect  of  grant  of,  353 — 355. 

does  not,  in  absence  of  other  evidence,  pass  the  soil  beneath 
water,  37,  92,  354. 
a  free  fishery  in,  is  a  co-extensive  right  enjoyed  by  two  or  more 
persons,  355 

z  z  2 
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'FlSHE'RY—contmncd. 

obstructions  to,  358 — 360. 

•vreirs  obstructing  navigation  are  illegal,  unless  granted  by  Crown 
prior  to  reign  of  Edw.  I.,  358. 
and  are  indictable,  358. 
so,  semble,  if  obstructing  fishery,  358. 

obstructions  to  fisbery  and  the  passage  of  fish  are  actionable  by 
the  owners  of  the  fishery,  359,  360. 
in  private  streams,  59,  60,  64,  97,  360 — 369. 

belongs  primd  facie  to  the  owners  of  bed  ad  medium  filum  aqua, 
60,  360. 
as  a  territorial  right,  361. 
where  a  man  possesses  land  on  both  sides  of  a  stream  he  has  sole 

right  of,  97,  361. 
lord  of  a  manor  must  mate  out  his  claim  to  right  by  evidence  of 

his  own,  as  by  deed,  97,  362. 
opposite  proprietors  are  hable  to  actions  of  trespass  for  throwing 

net  or  line  beyond  centre  thread,  361. 
the  right  is  vested  in  the  occupier  of  land  and  not  in  the  land- 
lord, 361. 
lords  of  manors  are  prima  facie  entitled  to  fisheries  over  waters 

of  the  waste,  97,  362. 
claim  by  the  public  to  fish  in  private  waters  cannot  exist  in 
law,  59,  345,  363. 
or  by  custom,  363. 
licences  to  the  pubhc  to  fish  are  revocable  at  any  time,  363. 
several  fishery  in,    apart   from   ownership   of   soil,    97,  363 — 
366. 
semble,  grant  of,  passes  the  soil  by  implieation,  364,  366. 
may  be  appurtenant  to  a  manor,  363. 
but  semble,  not  to  a  tenement,  363. 
free  fishery  in,  366. 

does  not  import  ownership  of  soil,  366. 
right  of  fishery  in,  subordinate  to  rights  of  navigation,  367- 
obstructions  to  fishery  in,  367. 

statutes  prohibiting  weirs  only  relate  to  navigable  rivers, 

367. 
so  a  claim  to  a  weir  in  private  waters  may  be  established  by 

grant  or  prescription,  367. 
but  obstructions  to  fishery  are  primd  facie  actionable,  368. 

though  not  a  public  nuisance  or  indictable,  368. 
pollution  of  a  stream,  rendering  it  unfit  for  fish  to  live  in, 
is  actionable,  369. 
and  ground  for  interference  by  the  Court  by  injunction, 
369. 
in  lakes  and  pools,  59,  60,  98,  102,  369. 

in  small  pools  and  ponds  which  are  included  in  one  property  or 

manor  is  primd  facie  in  owner  thereof,  101,  369. 
where  boundary  of  two  properties  passes  along  it,  it  coincides 
with  the  medium  jilum,   and  fishery  follows  such  line,  101, 
369. 
fish  are/e;'«  naturm,  and  cannot  be  subject  of  larceny  at  common 
law,  369. 
except  in  small  ponds,  tanks  or  stews,  369. 
in  large  inland  navigable  lakes  the  law  as  to  the  right  is  doubt- 
ful, 50,  60,  98,  369—372. 
the  Crown  has  no  dejiirc  right  to  it,  98,  370 — 372. 
semble,  the  public  have  no  right  in  such  lakes,  101,  102,  369 
—372. 
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FISKBBY— continued. 

in  lakes  and  pools — continued. 

grant  of  free  fishery  in,  held  not  to  pass  the  soil  of  the  bed,  365, 
370. 
in  canals  and  artificial  waters,  279,  280,  373,  377,  378. 

is  primd  facie  incident  to  the  ownership  of  the  soil,  373. 

and  canal  proprietors,  &c.  may  let  it  if  they  think  fit,  373. 
reservations  of,  to  land  owners,  279,  280. 

is  in  many  cases  regulated  by  the  act  incorporating  a  canal 
company,  and  is  then  dependent  on  its  construction,  373. 
boards  of  salmon  conservators  must  not  injuriously  affect  canals, 
&o.,  377. 
statutory  regulations  affecting,  374 — 395. 

general  enactments  for  protection  of  fish,  374 — 381. 

as  to  salmon,  374,  376—380,  382—385.     See  Salmon  Fisheries 

.Acts;  Salmon. 
as  to  freshwater  fish,  374,  380,  383,  384,  392. 
as  to  sea  fish,  375,  376,  381—385. 
provisions  as  to  oyster  fisheries,  375,  381. 
statutory  provisions  as  to  the  season  during  which  it  is  illegal  to 
catch  fish,  381—386. 
in  the  hi^h  seas  and  territorial  waterSj  381. 
in  inland  waters,  382 — 384. 
as  to  salmon,  382—384. 
trout,  383,  384. 
eels,  383. 
lampems,  383. 

freshwater  fish  other  than  trout  and  char,  383,  384. 
as  to  the  means  by  which  it  is  illegal  to  catch  fish,  385 — 392. 
oyster  beds,  disturbance  of,  385. 
salmon,  disturbance  of,  385 — 392. 
using  dynamite  to  kill,  385. 

or  lime  or  noxious  materials,  385,  386. 
obstruction  of  fish  descending  a  stream,  386. 
using  snares,  lights,  spears,  &c.,  386. 
size  of  mesh  of  net  to  be  used,  386. 
licences  for  salmon,  386. 
seine  or  draft  nets,  386. 
dams,  weirs,  and  fixed  engines,  386 — 392. 
what  dams  and  weirs  are  privileged,  387,  391,  392. 
privileged  fixed  engines,  what  are,  387 — 389. 

evidence  necessary  to  support  a  claim  to,  388 — 390. 
what  is  a  fixed  engine,  390. 
trout  and  other  freshwater  fish,  392. 

using  dynamite  to  kill,  obstructing  when  descending  stream, 

392. 
using  lights,  spears,  &c.,  392. 
establishment  of  fishery  districts  for,  392. 
as  to  prevention  of  poachiag  fish,  370,  392 — 395. 

stealing  fish  in  ponds  is  larceny  at  common  law,  370,  392. 
taking  or  destroying  fish  in  waters  adjoining  or  belonging 
to  a  dwelling-house,  393. 
or  in  other  private  waters,  393. 
at  night,  393. 

or  in  the  daytime,  393. 
where  a  bondjide  claim  is  set  up,  394. 
seizure  of  nets  and  tackle,  394. 

maliciously  destroying  dams  of  fish  ponds,  394,  395. 
or  puttiog  lime  or  other  noxious  material  therein,  394,  395. 
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FISHERY— contimied. 

in  the  Thames,  bye-laws  of  the  conservators  as  to,  471. 

rateability  of  a,  625.     See  Sates. 

what  remedies  will  lie  for  infringement  of  rights  of,  671. 


FLOODS, 

right  of  riparian  owners  to  protect  their  lands  from,  32,  147 — 150. 
is  not  so  extensive  in  the  case  of  inland  waters  as  in  that  of  the 
sea,  147.     See  Sea  Wall;  Overflow. 
proprietors  may  build  bulwarks  ripcs  mimiendtecausd  to  avert,  147 — 149. 
ordinary  and  extraordinary  channel  for  waters  of,  distinguished,  148, 

149. 
rights  of  riparian  owners  to  avert  ordinary,  148. 

and  extraordinary,  149,  150. 
an  extraordinary,  is  a  common  enemy,  in  providing  against  which 

riparian  owners  may  exercise  reasonable  selfishness,  149. 
liability  for  escape  and  overflow  of  water,  128 — 147. 
in  mines,  129 — 138.     See  Overflow;  Mines. 

duty  of  railway  companies  as  to  building  sufficient  bridges,  519. 
extraordinary,  how  far  an  excuse  for  damage  at  common  law,  138 — 

150,  629,  n. 
where  liability  is  imposed  by  act  of  parliament,  142. 
in  cases  of  negligence,  142,  144. 

See  Overflow  ;   Vis  Major  ;  Riparian  Owner. 

FLOTSAM,  definition  of,  38,  n. 

FOG  SIGNALS, 

rules  of  the  sea  as  to,  405  and  note. 

in  navigable  rivers,  411. 

in  the  Thames,  Appendix,  689. 

FOOTBRIDGE,  521,  n.,  524,  u.,  52.5,  531.     See  Bridges. 

FOREIGNERS, 

on  English  ships  are  subject  to  English  law,  3,  n.,  397. 

on  foreign  ships,  when  subject  to  EngKsh  law,  3,  8,  11,  397. 

FORESHORE, 

of  the  sea  and  tidal  rivers,  12—42,  394,  597. 
definition  and  limits  of,  12 — 58. 

comprises  only  that  portion  lying  between  high  and  low  water 

mark,  at  ordinary  tides,  13,  62. 
but  this  line  varies  as  the  sea  recedes  from  or  encroaches  on  the 

land,  13,  62. 
land  beyond  this  line  is  not  shore,  13. 
though  overflowed  by  high  tides,  13. 
forms  part  of  body  of  adjoining  county,  but  not  primd  facie  of 

adjoining  parish  or  manor,  13,  67,  595. 
justices  of  adjoining  county  have  cognizance  of  offences  com- 
mitted thereon,  13,  67. 
whether  shore  is  or  is  not  covered  with  water,  13. 
incorporated  by  31  &  32  Vict.  o.  122,  with  adjoining  parish  for 
alL  civil  and  parochial  purposes,  13,  68,  697. 
and  is  rateable  to  the  poor  there,  13,  68,  597. 
so,  too,  all  artificial  or  natural  accumulations  from  the  sea, 
13,  68,  597. 
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FORESKO'RE—cmtinued. 

definition  and  limits  of — continued. 

is  extra-parochial  within  the  Nuisances  Removal  Act  (18  &  19 
Viot.  0.  121),  s.  22..  14,  68. 
property  in,  14 — 33. 

is  prima  facie  in  the  Crown,  14,  58,  99,  413. 

but  subject  to  public  rights  of  navigation,  14,  33,  58,  72,  413. 

and  of  fishery,  14,  36,  58,  338,  343. 
may  belong  to  a  subject  by  ancient  grant  or  charter  from  the 
Crown,  14,  69. 
or  by  prescription,  14,  16. 
construction  and  effects  of  grants  of,  by  the  Crown,  15,  71. 
of  lands  adjoining,  18,  72. 

alienation  of  Crown  lands  prohibited  by  1  Ann.  c.  7,  s.  5 . .  15, 71. 
grantees  of  Crown  take  subject  to  public  rights,  14,  33,  71,  418. 
and  cannot  make  any  claim  or  demand  interfering   with 
them,  15,  33,  71,  418. 
interference  with  public  rights  on,  is  a  nuisance,  15,  33,  62,  73, 
344,  421,  518,  650,  670. 
with  rights  of  the  Crown  on,  is  a  purpresture,  15,73, 423, 670. 
title  of  a  subject  to,  as  against  Crown  by  prescription,  16. 
may  form  parcel  of  a  manor,  18 — 22. 

what  acts  of  ownership  are  evidence  of  title  to,  16 — 22,  41,  42. 
property  in  land  formed  by  alluvion  and  dereliction,  22,  62. 
duty  of  the  Crown  to  protect  from  the  sea,  24. 
right  of  riparian  owners  to  protect  from  the  sea,  28,  32,  144. 
from  river  floods,  73,  147,  423. 
See  Sea  Wall ;   Overflow, 
quare,  whether  excavations   endangering  adjoining  lands  are 

actionable,  28,  n. 
public  right  of  navigation,  33. 

semhle,  includes  the  right  to  cross  at  low  water,  33,  79, 86,  90. 
right  of  bathing,  semble  does  not,  40. 
public  right  of  fishery  on,  33,  36,  91,  343. 
several  fishery  on,  37,  91,  348. 
See  Fishery  ;  Several  Fishery. 
the  right  to  take  wreck  on,  15,  21,  37. 
See  Wreck. 
to  take  sand,  seaweed  and  shells  on,  41,  42. 
See  Sand  ;  Seaweed. 

FOUNTAIN,  statutory  provision  against  fouling,  174,  n.. 

FEEE  FISHERY,  A. 
definition  of,  338. 

when  an  incorporeal  hereditament,  can  only  pass  by  a  deed,  97,  336. 
distinguished  from  a  several  fishery,  338 — 340. 
effect  of  grant  of,  340,  366. 
in  tidal  waters,  355. 
in  private  waters,  366. 

does  not  import  the  ownership  of  the  soO,  366,  367. 
See  Fisliery  ;  Several  Fishery. 

FRESHWATER  FISHERIES  ACT,  1878,  the  (41  &  42  Viot.  o.  39), 
375,  380,  392. 
See  Fishery. 

FRONTAGERS,  rights  and  liabilities  of,  as  to  sea  defences,  27 — 33. 
See  Sea  Wall ;  Commissioners  of  Sewers  ;  Overflow. 
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GAS, 

statutory  prohibition  against  pollutions  by,  172,  173,  n. 
washing-s,  liability  for  pollution  caused  by,  173,  n. 

GOIT,  122,  157,  250.     &ee  Artificial  Watercoune ;  Mill. 

GRAKD  JUNCTION  CANAL  ACT,  the  (33  Geo.  3,  c.  80),  n.  (3),  459. 


HARBOURS, 

definition  of,  42,  399. 

under  40  &  41  Vict.  c.  16.  .400,  n. 
tolls  in,  4,  45,  569,  573.     See  Tolls. 
rateability  of,  595.     See  Rates. 
conservancy  of,  44,  400,  411. 
obstructions  in,  33,  418,  421,  422. 

See  Ports;  Navigation. 

HIGH  SEAS.     See  Sea. 

HIGHWAY, 

on  water  J 

the  sea  is  the,  of  all  nations,  113,  397. 
a  public  navigable  river  is  a  public,  72,  419. 
on  lajid, 

is  a  general  term  for  all  public  ways  common  to  the  Queen's  subjects, 

518. 
no  indictment  lies  for  repairing  a  bridge  unless  it  be  situate  in  a, 

513,  n.,  517. 
at  the  extremity  of  bridges,  repair  of,  505,  625,  534. 
provisions  of  5  &  6  WiU.  4,  o.  30,  as  to  repair  of,  507. 
definition  of,  under  5  &  6  WiH.  4,  c.  50,  includes  bridges  not  county 

bridges,  507. 
law  as  to  toll  for  passage  along  a,  on  land  applies  equally  to  that 

along  sea  or  navigable  waters,  536. 
See  Navigation  ;  Bridges;  Toll. 

HIGHWAYS  ACT,   1835,  the  (5  &  6  WiU.  4,  c.  50),  provisions  of,  as  to 
bridges,  506 — 509,  514.     See  Bridges. 


IMPROVEMENT  OE  LAND  ACT,  1864.. 446. 
powers  of  Inolosure  Commissioners  under,  446. 
meaning  of  term  improvement  of  land,  446. 

INCLOSURE  COMMISSIONERS, 

jurisdiction  of  Commissioners  of  Sewers  transferred  to,  446. 
powers  of,  under  Improvement  of  Land  Act,  1864,  and  the  Land 
Drainage  Act,  466. 

INDICTMENT, 

interference  with  public  rights  is  the  subject  of  an,  15,  62,  73,  171, 

344,  421,  n.,  517,  530,  661,  662,  670. 
pollution  of  streams,  when  amounting  to  public  nuisance,  punishable 

by,  171,  661,  670. 
for  obstruction  of  navigation,  62,  73,  426. 

of  fishery,  344. 
for  non-repair  of  bridges,  511,  n.,  513,  n.,  517,  521,  u.,  530,  532,  002, 
See  Pollution  ;  Xtdsance  ;  i'isJiery ;  Bridges;  lianedlca. 
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INFORMATION, 

at  suit  of  the  Attorney-General, 

interference  with  puhlic  rights  the  subject  of  an,  15,  33,  73, 
171,  421,  661,  662,  670. 
for  pollution  of  a  stream,  171,  245,  661,  662. 
for  obstruction  of  navigation,  3,  33,  73,  423. 

individual  sustaining  injury  may  join  as  plaintiff  and  relator,  661. 
See  Bemedies  ;  Folhition  ;  Nuisance  ;  Fishery  ;  Navigation. 
INJUNCTION,  remedy  by. 

Courts  of  Chancery  and  Common  Law  have  now  equal  powers  as  to 

granting,  664. 
when  granted  in  oases  of  nuisance  and  injury  to  property,  665. 
interlocutory.,  666. 


mandatory,  666,  672. 

not  granted  where  damages  are  suifioient  compensation,  666. 
principles  on  which  Courts  will  grant,  294,  665 — 668. 
granted  to  prevent  repeated  actions,  489,  666. 

and  acquisition  of  rights,  119,  667. 
granted  where  an  action  lies  by  riparian  owner  for  interference  with 

stream,  even  where  no  actual  damage  is  proved,  666,  667. 
damages  not  generally  awarded  in  lieu  of,  for  injuries  to  riparian 
rights,  157,  670. 
and  balance  of  convenience  and  inconvenience  wUl  not  be  con- 
sidered, 157,  489,  n. 
no  part  of  duty  of  Court  to  inquire  how  nuisance  may  be  removed, 

158,  668. 
Courts  will  not  interfere  in  cases  of  merely  prospective  nuisance, 
167,  667. 
however  strong  apprehension  of  injury  may  be,  167. 
but  probable  continuance  and  increase  of  nuisance  wiU  be  considered, 

167,  667. 
acquiescence  in  nuisance,  how  far  a  bar  to  obtaining,  167. 
Court  will  not  hold  its  hand  on  ground  of  a  decision  being  appealed 

from,  unless  it  doubts  justice  thereof,  667. 
to  restrain  interference  with  right  of  access,  87,  420. 

diversion  and  obstruction,  119,  136,  199,  207,  257,  292. 
interference  with  a  ferry,  489,  491. 
injuries  to  fishery,  671. 

to  navigation,  421 — 423. 
poUution,  126,  151,  152,  157,  171,  200,  243,  369,  668. 
purprestures,  15,  73,  653,  670. 
statutory  bodies  from  exceeding  their  powers,  165. 

INLAND  WATERS,  definition  of,  under  the  Explosives  Act,  1875.. 
484,  n. 

INTERNATIONAL  LAW, 

as  to  the  sea  washing  the  shores  of  states,  1,  10,  397. 

as  to  fishery,  5,  11,  342. 

as  to  merchant  shipping,  402,  408. 

as  to  rivers  forming  the  boundary  between  two  states,  68,  n. 

INTRUSIONS.     See  Purprestures. 

IRRIGATION, 

right  of  a  riparian  owner  to  use  water  for,  116,  118,  120,  237,  238. 
in  India  duty  of  zemindars  to  maintain  tanks  in  their  zemindaries 

for,  141,  n. 
easement  of,  237. 

■  See  Siparian  Owner  ;  Diversion. 
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ISLANDS, 

in  arms  of  the  sea,  when  private  property,  23. 
arising  in  the  sea,  property  in,  23,  24. 
in  private  waters,  property  in,  95. 


JETSAM,  definition  of,  38,  u. 

JUSTICES, 

jurisdiction  of,  on  the  sea  shore,  13. 

as  to  oflEences  on  shores  of  tidal  navigable  rivers,  67. 


LAKES  AND  POOLS, 
definition  of,  98. 
ownership  of  soil  of,  98 — 101. 

small  ponds,  98. 
large  and  navigable,  question  of  ownership  is  doubtful,  98 — 101. 
the  Crown  has  no  dejure  right  to  soU  and  fisheries  of,  98,  347. 
American  law  as  to  such  lakes,  100. 

where  there  are  several  adjoining  proprietors,  rule  as  to  owner- 
ship usque  ad  medium  Jtlum^  difficult  of  appHcation,  100,  347. 
grant  from  Crown,  owner  of  soil  of  lands  adjacent,  of  islands 
therein,  and  of  a  free  fishery,  held  not  to  pass  soil  of,  100, 
101. 
grant  of  a  several  fishery  in,  held  to  be  proof  of  ownership  of 
son,  101,  364. 
right  of  navigation  in,  101,  370,  443.     See  Navigation. 
right  of  fishery, 

in  small  non-navigaile  lakes  and  pools,  101,  369. 
in  large  navigable  lakes,  101,  346,  369—373. 
See  Fishery. 

LAMPERNS,  law  as  to  catching,  383. 

"  LANDED,"  meaning  of  term  as  regards  goods  shipped  into  harbour, 
576,  u. 

LANDING,  the  right  of,  as  incident  to  the  right  of  access,  33,  78,  90. 

LANDS  CLAUSES  ACTS, 

a  ferry  is  land  for  which  compensation  can  be  given  imder,  488,  n. 
a  right  of  fishery  is  not,  337. 

LARCENY  of  fish  in  small  ponds,  370,  392. 
See  Fishery. 

LAKQENT  ACT,  the,  provisions  of  as  to  poaching  fish,  392. 

LEE  CONSERVANCY  ACTS,  the,  451,  n. 

provisions  of  as  to  restriction  of  pollution,  173. 
excepted  out  of  the  Rivers  Pollution  Prevention  Act,  184. 

LICENCE, 

to  divert  water,  effect  of  a,  204,  209. 

a  parol,  may  extinguish  an  easement,  208,  262. 
to  fish,  revocable  at  will,  341,  363. 

in  order  to  be  binding  on  grantor,  must  be  by  deed,  97,  341. 
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LIGAN,  definition  of,  38,  n. 

LIGHTHOUSES, 

and  buoys  and  beacons,  regulations  as  to  under  Merchant  Shipping 

Acts,  410. 
tolls  taken  for,  569. 

and  Hghthouse  tolls,  rateability  of,  617. 
See  Tolls;  Rates. 

LIGHTS, 

rules  of  the  sea  as  to  vessels  using,  403,  n. 
in  navigable  rivers,  rules  as  to,  411. 
iu  the  Thames,  Appendix,  p.  687. 

LOCAL  GOVERNMENT  BOARD, 

powers  of  under  the  Rivers  Pollution  Prevention  Act,  176. 
the  Canal  Boats  Act,  1877.  .484. 

LOCK  DUES, 

rateabilLty  of,  633. 

are  a  local  earning,  and  locally  rateable,  633. 
See  Mates. 

LOCOMOTIVE  ACT,  the  (24  &  25  Vict.  c.  70),  s.  7,  does  not  apply  to 
county  bridges,  517. 
See  Bridges. 

LORD  OF  MANOR.     See  Manor. 


MALICIOUS   INJURIES   TO   PROPERTY  ACT,  the,  174,  n.,  475, 
476. 
provisions  as  to  restriction  of  pollution,  174,  n. 
protection  of  navigation,  475. 
as  to  fishery,  174,  394. 

MANDAMUS.     See  Remedies. 

MANOR, 

the  sea-shore  may  form  parcel  of  a,  18,  22. 
on  the  sea  coast,  18,  22. 

effect  of  grant  of,  18. 

acts  of  ownership  admissible  to  prove  extent  of  grant  of,  18,  22. 

a  port  may  be  parcel  of  a,  43,  48,  560. 

right  to  take  wreck  is  frequently  attached  to,  37. 
claim  by  lords  of  to  fish  in  waters  of,  97,  362. 
"  waste  lands  of,"  meaning  of,  280. 
right  of  lord  of  to  iish  in  waters  of  waste,  362. 

See  Sea-Shore  ;  Fishery  ;  Ports. 

MARINE  PROPERTY, 

rateabUity  of,  595. 

where  not  actually  occupying  soU,  609. 

MASTER,  definition  of  under  the  Canal  Boats  Act,  1877.  .484,  u. 

MERCHANT  SHIPPING  ACTS,  1854—1876, 

jurisdiction  of  English  courts  over  foreign  vessels  under,  3,  398. 
regulations  as  to  the  navigation  of  the  sea  under,  401 — 411. 
of  inland  waters,  411. 

See  Sea,  the  ;  Navigation. 
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MERGER, 

natural  rights  of  water  are  not  extinguished  by,  262. 
extinguishment  of  easements  by,  215,  261. 

MILL  DAMS  AND  WEIRS, 

obstructing  navigation,  357,  431. 

fishery,  358,  367,  386,  391. 
powers  of  Conservancy  Boards  and  Commissioners  of  Sewers  over,  in 

navigable  rivers,  445,  449. 
property  in,  in  the  Thames  vested  in  the  Conservators,  473. 
See  Riparian  Owner ;  Easement ;  Fishery. 
MILLS, 

right  of  riparian  owners  to  use  water  for,  116,  121. 

for  a  mill  newly  erected,  109,  112,  121. 
the  use  of  the  water  for  must  be  reasonable,  116. 

and  not  interfere  with  the  rights  of  other  riparian  owners,  109, 
116,  121. 
right  to  divert  the  water  of  a  natural  stream  to  by  artificial  means, 

122,  154. 
easement  to  divert  water  to,  241. 

liability  of  owner  of  to  repair  a  bridge  used  by  the  public,  512. 
See  Riparian  Oioner  ;  Easement. 

MINES, 

below  low  water-mark,  title  of  the  Crown  to,  as  against  a  subject,  9. 
the  wnrln'ng  of,  evidence  of  ownership  of  the  sea  shore,  21. 
liability  of  owners  of,  for  escape  of  water,  128,  129 — 138. 
the  right  to  work,  if  duly  exercised,  begets  no  responsibility  for 

injury  by  escape  of  water,  134. 
liability  for  throwing  water  on,  which  would  not  naturally  have 

come  there,  135. 
where  an  artificial  is  substituted  for  a  natural  channel,  136. 
no  liability  on  owner  of  for  draining  away  percolating  or  surface 
water,  189. 
or  for  intercepting  water  which  would  have  percolated  into  a, 
f  well,  189,  191,  192. 

or  for  abstracting  water  actually  in  a  well,  196. 
liability  for  abstracting  water  actually  in  a  surface  channel,  197. 
no  right  to  support  from  water  in,  199. 
prohibition  under  the   Rivers   Pollution  Act  as   to  drainage   into 

streams  from,  177. 
claim  by  custom  to  use  a  stream  to  carry  away  refuse  from,  238. 
claim  to  use  an  artificial  watercourse  by  the  owners  of,   234,  n., 

239,  n.,  251,  253. 
claim  to  use  by  tinbounders  under  custom  of  Cornwall,  239,  n.,  251, 
253. 
■        claim  to  continuance  of  flow  of  water  from,  253,  256,  258. 
right  to  work  under  canals,  145,  146,  280. 
reservations  as  to,  in  Canal  Acts,  279,  280. 
rights  of  water  companies  to  interfere  with  under  the  Lands  and 

Waterworks  Clauses  Acts,  317. 
owners  of,  rateability  of  for  a  watercourse,  636. 
See  Overflow ;  Riparian  Owner;  Canal. 

MOORINGS  in  the  Thames, 

rateability  of,  614. 

See  Rates. 

MUSSEL  FISHERIES, 

law  as  to  protection,  &c.  of,  375. 
See  Eishery  ;  Oysters. 
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NAR  NAVIGATION  ACT,  the  (24  Geo.  2,  c.  19),  451,  n. 

NATURAL  rights  of  water.     See  Riparian  Owners. 

NAVIGABLE  RIVER.     See  Tidal  Navigaile  River. 

NAVIGATION,  and  therein  of  the  conservancy  of  navigation, 
definition  of,  396. 
in  the  sea,  2,  3,  10,  33,  396. 

the  sea  is  the  highway  of  all  nations,  3,  397. 
jurisdiction  over  ships  on  the  high  seas,  3,  397. 

in  the  territorial  waters  of  the  realm,  5,  8,  9,  11,  397.- 
over  pirates,  4,  398. 
treaty  or  acquiescence  may  give  sole  right  of,  2,  399. 

qumre,  whether  obstruction  of  is  inconsistent  with  interna- 
tional law,  2,  3. 
right  of,  in  territorial  waters,  10. 
right  of  includes  right  to  anchor  free  of  toU,   4,   33,  47,   48, 

399,  558. 
right  is  paramount  to  ownership  of  Crown  and  its  grantees  in 
soil  of  sea  shore,  14,  33. 
qumre,  whether  it  includes  the  right  to  pass  over  shore  at 
low  water,  33,  90. 
no  toll   is   demandable  for  navigating,    except   in   ports   and 
harbours,  or  where  benefit  is  done  to  navigation,  4,  47,  48, 
398,  399,  536,  547,  550,  558,  571. 
in  ports  and  harbours,  45,  400,  411. 

the  regulations  for  under  the  Merchant  Shipping  Acts,  401 — 411. 
as  to  rales  of  the  sea  in  saUing,  steering,  &c.,  401 — 407,  and 

notes, 
foreign  countries  which  have  adopted  the  rules,  n.  (1),  403. 
rules  of  the  sea  as  to  lights,  fog  signals,  sailing  and  steering, 

collisions,  n.,  403. 
as  to  pilots  and  pilotage,  408. 
as  to  lighthouses,  buoys,  and  beacons,  410,  411. 
as  to  the  duties  of  the  Trinity  House,  410,  411. 
as  to  passengers,  411. 
in  inland  waters,  16,  58—61,68,72,78,79,92, 105,356,367,411—443. 
on  rivers  forming  boundary  between  two  states,  international 

law  as  to,  68,  n. 
rules  as  to  hghts,   signals,  and  collisions  in,  under  Merchant 
Shipping  Acts,  411,  412,  and  note, 
in  tidal  waters,  411^-441. 

the  general  right  of  is  common  to  all  the  subjects  of  the  realm, 
58,  413. 
and  extends  to  all  waters  navigable  at  any  state  of  the  tide, 

60,  413. 

and  to  the  whole  of  the  navigable  channel,  72,  78,  357,  416, 
424,  431. 

and  includes  the  right  of  grounding  and  anchoring  free  of 
toU,  72,  416. 

and  of  stopping  for  a  reasonable  time  to  unload  and  for  a 
wind,  72,  419. 

unless  some  benefit  to  the  navigation  can  be  shown  as  a 
consideration  for  the  toU,  417. 
what  is  evidence  that  a  river  is  navigable,  60,  413. 
change  of  course  of  a  river  does  not  destroy  the  right,  416. 

which  can  only  be  extinguished  or  abridged  by  act  of  par- 
liament, by  writ  ad  quod  damnum,  or  by  natural  causes, 

61,  72,  421. 
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'NAVldATlO'N— continued. 
in  tidal  waters — continued. 

the  right  Is  paramount  to  the  property  of  the  Crown  and  its 
grantees,  72,  105,  418. 
and  to  the  right  of  fishery,  92,  356,  367. 
the  right  of  passage  is  simply  a  right  of  way,  and  involves  no 
rights  of  property,  78. 

semble,  includes  the  right  to  pass  over  the  shore  at  low 

water,  79. 
but  not  of  landing,  mooring  or  towing  on  the  banks,  in  the 
absence  of  custom,  78,  419. 
right  of  access  enjoyed  by  riparian  owners  superadded  to  the 
pubhc  rig;ht  of,  86,  105,  420. 

semble,  includes  the  right  of  passing  over  the  shore  at  low 
water,  421. 
obstructions  to  navigation,  61,  73,  357,  367,  421 — 438. 

obstruction   of  the   public   right   a  public    nuisance,  and 
indictable,  62,  73,  421. 
and  public  right  is  not  barred  by  an  artificial  obstruc- 
tion, 61,  73. 
but  erections  on  bed  of   a  public  navigable  river  are 
not  necessarily  a  nuisance,  73,  78,  423. 
whether  they  are  so  is  a  question  for  the  jury,  423. 
public  benefit,  how  far  a  justification  for  obstruction,  426. 
private  benefit  too  remote,  426,  431. 
weirs   obstructing    navigation  illegal    unless    granted  by 

Crown  prior  to  Edw.  I.,  357,  367,  431. 
abatement  of  nuisances  to,  433,  653. 

obstruction  of  navigation  is  actionable  on  proof  of  special 
damage,  73,  421,  434. 
but  obstruction  of  the  right   of   access  is   actionable 

without  such  proof  of  special  damage,  88,  434. 
whether  obstruction  of  a  river  amounts  to  interference 
with  right  of  access  is  a  question  of  fact  to  be  deter- 
mined in  such  case,  88,  434. 
liability  of  persons  erecting  or  keeping  obstructions  in  a, 
navigable  river,  434. 
where  authorized  by  a  statute,  436. 
persons  navigating, 

are  bound  to  use  reasonable  skill  and  care,  438. 
the  duty  arises  out  of  the  control  of  the  vessel,  and  ceases 
when  the  vessel  ceases  to  be  under  control  of  owner, 
438. 
where  vessels  are  sunk  by  accident,  438. 
liability  for  injuries  caused  in  carrying  on  traffic,  439. 
in  non-tidal  waters,  96,  441 — 443. 

right  of  not  a  public  franchise  paramount  to  all  rights  of  property 
in  bed,  441. 
but  can  only  be  acquired  by  grant,  or  prescription,  or  act 

of  parliament,  96,  441,  442. 
semble,  does  not  extend  primd  facie  to  passage  over  whole 
navigable  channel  as  In  tidal  rivers,  441. 
but  is  limited  to  extent  of  right  granted  or  user  proved, 
441. 
obstructions  to,  illegal  and  a  nuisance,  96,  442. 
It  is  doubtful  whether  large  inland  navigable  lates  are  navigable 
by  the  public  at  common  law,  443. 
but  such  rights  of  navigation  have  been  and  may  be  acquired 
even  where  soil  is  private  property,  443. 
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'i^AViaA.TlO'N— continued. 

the  conservancy  of  navigation,  80,  443. 
origin  of  conservancy,  443. 

duty  formerly  vested  in  Crown  as  tlie  representative  of  State, 
443. 
delegated  to  various  authorities,  of  which  Commissioners  of 
Sewers  were  chief,  444. 
duties  and  powers  of  Commissioners,  445. 
their  jurisdiction  as  to  nuisances,  445. 

in  navigable    rivers  transferred   to    conservancy 
boards,  447. 
conservancy  of  Thames  vested  in  Mayor  and  Corporation  of 

London  by  17  Kio.  2,  c.  9.  .448. 
general  powers   of   Commissioners   of    Sewers   to    remove 

obstructions  in  navigable  rivers,  n.  (4),  449. 
aU  rivers,  ports  and  harbours  now  entrusted  to  conservators 
by  Act  of  Parliament,  450. 
who  are  made  guardians  of  navigation,  performing  in 
a  fuller  manner  the  powers  of  commissioners,  450. 
the  statutes  relating  to  inland  navigation  are  of  three  kinds,  450. 

1.  Such  as  restore  or  improve  navigation  of  rivers  formerly 

navigable,  450. 

2.  Such  as  make  navigable  rivers  not  formerly  so,  450. 

3.  Such  as  provide  for  construction  of  an  inland  navigation 

or  canal,  450. 
under  first  two  classes  of  Acts  care  and  couservanoy  is  vested  in 
commissioners,  with  certain  powers,  450. 
but  soil  of  bed  is  not  generally  vested  in  them,  80,  451. 
distinction  between  rivers  of  which  navigation  is  restored  and 

those  made  navigable  for  first  time,  451,  n. 
conservators  are  not  liable  for  damage  to  adjoining  lands  in 
absence  of  negligence,  452. 
nor  bound  at  common  law  to  keep  navigation  open  or  in 

proper  repair,  454. 
though  so  long  as  they  take  toll  for  its  use  they  are  bound 
to  take  reasonable  care  that  persons   using  it  are  not 
exposed  to  undue  danger,  454. 
even  where  the  tolls  are  taken  solely  for  maintenance  of  the 

navigation,  456. 
no  duty  exists  where  no  toUs  are  taken,  458. 
duty  of,  to  maintain  towing  paths,  455. 
liability  of,  for  repair  of  a  bridge,  ratione  tenuriB,  529. 
for  the  third  class  of  statutes  providing  for  construction  of  a 

navigation,  453.     See  Canals. 
specimens  of  Conservancy  Acts,  459,  n. 
the  Acts  relating  to  the  Thames,  463. 

summary  of  principal  Acts  relating  to  the  Thames,  463 — 474. 
See  ThaTnes. 
Acts  relating  to  Lower  Thames,  463 — 471. 
Acts  relating  to  the  Upper  Thames,  471 — 473. 
the  whole  of  the  river  is  now  placed  under  one  management 

by  29  &  30  Vict.  e.  89.  .473,  474. 
Thames  Watermen's  Acts,  466.     See  Watermen, 
general  enactments  relating  to  the  protection  of  inland  navigation, 
474—485. 
boards  of  salmon  conservators  must  not  injuriously  affect 

any  navigable  river,  canal  or  inland  navigation,  378. 
prohibition    against    casting    ballast,    &c.    into  navigable 
rivers,  474. 
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NAVIGATION— raK««(«!(i. 

the  conservancy  of  navigation — contimted. 

general  enactments  relating  to  the  protection  of  inland  navigation — 
continued, 
prohibition  against  injuries  to  banks,  walls,  &c.,  under  the 

MaKcious  Injuries  to  Property  Act,  475. 
Railway  Clauses  Act,  1863,  provisions  of,  476. 

as  to  construction  and  management  of  bridges,  476. 
as  to  access  to  tidal  lands  and  tidal  waters,  477. 
as  to  railways  skirting  tidal  and  navigable  rivers,  478. 
as  to  surveys  of  works  over  tidal  lands  or  tidal  waters 

by  order  of  Board  of  Trade,  479. 
definitions  under,  479. 
police  regulations  as  to  navigable  rivers  and  canals,  479. 
regulations  as  to  toUs,  480. 

traffic  on  navigable  rivers  and  canals,  483. 
the  carriage  of  explosives,  483. 
boats  used  as  dwellings,  &o.,  under  the 
Canal  Boats  Act,  1877.  .484. 
See  Sea;  Tidal  River;    Private  River;    Commissioners  of  Sewers; 
Canal. 

NECESSITY,  easements  of,  215—228. 

NEGLIGENCE, 

deiinition  of,  147. 

vis  major,  no  excuse  in  cases  of,  29,  144. 
liability  of  canal  owners  for,  286,  299,  305. 
water  company,  323,  n. 
with  regard  to  navigation,  299,  434,  437,  438,  454,  544. 
of  owner  of  ferry,  501. 

conservators  of  rivers  for,  454 — 458,  544. 
See  Statutory  Rowers,  Bodies  possessing. 

NETS, 

kind  and  size  of,  permissible, 

no  restriction  for  sea  fish  other  than  salmon,  385. 
size  of  mesh  for  catching  salmon,  386. 
stop  net,  what  is  a,  390. 
when  a  fixed  engine,  390. 

within  the  Salmon  Fishery  Acts,  391. 
draft  or  seine,  regulations  as  to,  under  the  Salmon  Fisheries  Acts, 

386. 
using  a,   not  peculiarly  an  instrument  for  taking  salmon,  not  an 

ofPence  within  24  Sc  25  Vict.  c.  109.  .386. 
and  tackle,  are  forfeited  by  persons  poaching,  394. 

NORFOLK:  and  Suffolk,  fisheries  of,  regulated  by  40   &  41  Vict.  c.   98 
(local),  374,  n.,  380. 

NUISANCE, 

any  interference  with  a  public  right  is  a,  15,  62,  73. 

and  the  subject  of  indictment  or  infonnation,    171,  344,  421, 

518,  n.,  650,  670. 
or  of  an  action,  on  proof  of  special  damage,  15,  73,  171,  359, 
434,  661. 
■        so  pollution  of  a  stream  amounting  to,  may  be  proceeded  against  by 
indictment,  information  or  action,  171. 
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NVISANCE,— continued. 

a  bridge  built  in  a  j)ublio  way  without  public  utility  is  a,  n.  (2), 

Olo. 

a  pubUo,  may  be  abated  in  a  peaceable  maimer,  433,  653. 

but  a  private  individual  camiot  abate,  unless  it  does  him  special 
damage,  433,  653. 
aU  infringements  of  rights  of  water  are  either  trespass  or,  649. 
abatement  of  private,  650 — 653. 

previous  demand  to  remove  when  necessary,  653. 
remedy  by  action  for,  654. 

as  to  bridges,  518,  n.,  662—665. 
by  injunction,  665. 

See  Semedies  for  Infringement  of  Eights  of  Water. 


OBSTRUCTION.     See  Diversion. 

an  artificial,  on  a  navigable  river  will  not  bar  the  public  right  of 

navigation,  61,  73. 
to  navigation,  61,  73,  357,  367,  421. 
to  fishery,  344,  358,  368,  386. 

See    Navujation ;    Fishery;    Tidal    Navigable    River;    Riparian 
Owner. 

OVERFLOW    and    escape    of  water,    128  —  150,   262—266,    318,   n., 

322,  n. 
liability  for  injury  caused  by,  128 — 144. 
no  liability  where  laud  is  used  in  its  ordinary  manner,  128. 
same  principles  apply  to  underground  as  to  surface  water  in  cases 

of,  129. 
liability  only  extends  to  direct  consequences,  128,  134. 
liability  for  throwing  on  a  mine  water  which  would  not  naturally 

have  come  there,  135. 
liability  where   an   artificial  is   substituted   for   a   natural  water- 
course, 136—138. 
from  extraordinary  rainfall,  how  far  vis  major  is  an  excuse  for  at 

common  law,  130,  139,  140—142. 
how  far  vis  major  is  an  excuse  where  duty  is  imposed  by  contract  or 

statute,  142—144. 
where  caused  by  negKgence  vis  major  is  no  excuse,  144,  145. 
liabOity  for  where  works  are  authorized  by  act  of  parliament  for 

bringing  or  storing  up  water,  145 — 147,  266,  318,  n.,  322,  u. 
liability  of  water  companies  for,  318,  n.,  322,  n. 
negligence  in  cases  of,  defrned,  147. 
rights  of  riparian  owners  to  protect  their  lands  in  cases  of,  of  the 

sea,  24—33,  144. 

of  inland  waters,  73,  147,  423. 
See  Floods  ;  Riparian  Owner  ;  Vis  Major  ;  Sea  Wall. 

OYSTER  FISHERY, 

claim  to,  by  prescription,  352,  n. 

take  toll  for  anchorage  on,  48,  356. 
damage  by  vessels  navigating,  356. 
"  layings,"  grant  of,  held  to  pass  the  soU,  355. 

provisions  of  31  &  32  Vict.  o.  45,  as  to  powers  of  Board  of  Trade  for 
establishment  or  improvement  of  mussel  or,  on  sea  shore,  estuaries 
or  tidal  rivers,  375. 

C.  3  A 
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OYSTER  FISB-ERY— continued. 

provisions  of  convention  tetweeu  England  and  France  annexed  to 
31  &  32  Vict.  0.  45,  as  to  season  during  which  it  is  illegal  to  catch 
oysters,  381. 
disturbance  of  oyster  beds,  385. 


PAEISH, 

the  sea  and  estuaries  and  arms  of  the  sea  are  not  prima  facie 
within,  595,  596. 
nor  the  sea  shore,  13. 
nor  the  shore  or  bed  of  tidal  rivers,  68. 
the  sea-shore  between  high  and  low  water  mark,  the  bed  of  tidal 
rivers  and  accretions  from  the  sea  incorporated  by  31  &  32  Vict, 
c.  122,  for  all  civil  and  parochial  purposes  with  the  adjoining, 
13,  68,  597,  n. 
part  of  a  pier  below  low  water  mark  held  not  to  be  an  accretion  from 

the  sea  within  31  &  32  Vict.  c.  122,  but  without  the  realm,  14,  597. 
extending  along  shores  of  a  tidal  river,  rateabiUty  of,  598. 
may  be  indictable  for  non-repair  of  a  bridge — by  prescription,  532. 
See  Sea;  Foreshore;  Bridges;  Tidal  Navigable  Siver  ;  Sates. 

PAROCHIAL  ASSESSMENT  ACT,  THE,  594,  n. 
PASSAGE,  definition  of,  502.     See  Ferrtj ;  Toll. 
PASSENGEES  ACTS,  THE,  411. 

PERCOLATING  or  surface  water,  105,  188—201. 

is  not  a  watercourse  or  subject  to  the  law  of  watercourses,  105, 
134,  188. 

liabiUty  of  mine  owners  as  to,  134. 

abstraction  and  diversion  of  not  actionable,  188. 

right  to  drain  for  agi-icultural  purposes,  188,  189,  260. 
and  subterranean  water,  abstraction  of  from  wells,  189. 

long  user  gives  no  further  right  of  action  as  to,  192. 

abstraction  of  water  actually  in  a  well,  196. 

and  of  water  in  a  defined  surface  channel,  197. 
support  from  subterranean  water,  198. 
pollution  of  percolating  water,  153,  199. 

See  Subterranean  Water  ;  FoUtttion. 

PIER, 

part  of  a,  built  on  iron  piles  extending  below  low-water  mark  on  sea 

shore  not  rateable  under  s.  27  of  31  cS:  32  Vict.  o.  122 . .  14,  597. 
tolls  for,  569—573. 
rateabihty  of,  595. 
floating,  rateabiUty  of,  609. 
See  Tolls  ;  Rates. 

PILCHARD  FISHERIES  in  ComwaU,  regulations  as  to,  385,  n. 

PILOTS, 

duties  of,  under  Merchant  Shipping  Acts,  408,  409. 
definition  of,  under  Merchant  Shipping  Acts,  409. 

PIRATES,  are  the  common  enemies  of  mankind,  and  may  be  seized  on 
the  high  seas  and  tried  anywhere,  4,  398. 
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POACHING  OP  PISH, 

stealing  fish  in  ponds  is  larceny  at  common  law,  370,  392. 
taking  or  destroying   fish  in  waters  adjoining  or  belonging  to  a 
dwelling  house,  393. 
in  other  private  waters  at  night  or  in  the  day-time,  393. 
where  a  bond,  fide  claim  is  set  up,  394. 
arrest  of  persons  fishing,  394. 
seizure  of  nets  and  tackle,  394. 
maliciously  destroying  dams  and  fish  ponds,  395. 
See  Fishery. 

POLICE  REGULATIONS  as  to  canals  and  navigable  rivers,  479. 

POLLUTION, 

of  water  in  a  natural  stream, 

is  actionable  at  suit  of  a  riparian  owner,  without  proof  of  actual 
injury,  150—153,  659,  669. 
though  actual  pollution  of  some  kind  must  be  proved,  169, 669. 
what  amounts  to  actual,  169. 
law  as  to,  in  Scotland,  vrith  respect  to  primary  and  secondary 

purposes  of  a  stream,  151,  n. 
no  defence  to  an  action  for,  that  fouling  was  also  caused  by 
others,  152,  659. 
or  that  trade  causing,  is  carried  on  in  a  lawful  manner,  153. 
is  in  itself  an  unlawful  act,  and   thus  differs   from   diversion 
and  obstruction,  153. 
of  surface  and  percolating  water  is  actionable,  153,  199. 
of  subterranean  water,  199. 
of  wells,  173,  n.,  174,  n.,  199. 

of  artificial  watercourses,  law  as  to  is  in  an  uncertain  state,  154, 
201,  250. 
action  for,  wiU  not  lie  at  the  suit  of  a  mere  licensee,  112,  154,  250. 
where  an  action  for  damages  by  a  riparian  proprietor  lies  for.  Courts 

will  interfere  to  restrain  by  injunction,  167,  665 — 671. 
in  case  of  damage  to  riparian  rights  by,  Courts  will  not,  except  in 

special  cases,  award  damages  in  lieu  of  injunction,  157,  670. 
practice  of  Courts  as  to  granting  injunctions  to  restrain,  158,  670. 
the  Courts  will  restrain  bodies  possessing  statutory  powers  by  in- 
junction, where  powers  are  exceeded  or  abused,  165,  662. 
acquiescence  in  existing  cases  of ,  how  far  a  defence  to  actions  for,  167. 
the  Courts  will  not  interfere  by  injunction  in  cases  of  merely  pro- 
spective injury  from,  167,  667. 
and  injury  muSt  be  actual  and  existing,   and  not  future,   167, 

667,  669 
hdwever  strongly  apprehension  of  injury  may  be  supported  by 

scientific  evidence,  167,  168. 
value  of  scientific  evidence  in  cases  of,  168,  n. 
if  some  degree  of  present  nuisance  exists.  Courts  will  take  into 
consideration  its  probable  continuance  and  increase,  168,  667. 
various  sources  of  which  have  been  held  actionable,  170, 174. 

under  the  Rivers  Pollution  Prevention  Act,  174 — 188. 
of  a  stream,  when  amounting  to  a  public  nuisance,  may  be  prose- 
cuted by  indictment,  or  proceeded  against  by  information  at 
suit  of  the  Attorney-General,  171,  661. 
and  an  action  will  lie  therefor  on  proof  of  special  damage,  171,  661, 
by  escape  of  gas  washings,  liability  for,  173,  n. 

of  a  stream,  so  as  to  render  it  unfit  for  fish  to  live  in,  is  actionable, 
162,  171,  369. 
and  ground  for  interference  by  injunction,  369,  671. 

3  a2 
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statutory  restrictions  upon,  171 — 176. 
in  the  Waterworks  Clauses  Act,  1847. .  171. 

Public  Health  Act,  and  other  acts  of  a  like  nature,  171 — 173. 
G-asworks  Clauses  Act,  173. 
Thames  Navigation  Acts,  173,  474. 
Lee  Conservancy  Act,  173. 
Salmon  Fisheries  Acts,  173,  174,  386. 
IMaKoious  Injuries  to  Property  Act,  174,  395. 
Other  acts,  174,  n. 

Rivers  Pollution  Prevention  Act,  174 — 188. 
See  Pollution,  Rivers,  Prevention  Act. 
the  easement  of, 

the  right  to  pollute  is  an  easement,  and  within  the  Prescription 
Act,  232,  n. 
and  may  be  acquired  by  act  of  parliament,  grant,  or  pre- 
scription, 239,  242. 
can  only  be  gained  by  continuance  of  perceptible  injury  for 

tiventy  years,  243. 
must  not  be  considerably  increased,  244. 
mere  change  in  quality  of,  does  not  destroy,  246. 
of  artificial  watercourses,  250. 

See  Siparian  Owner;  Basement;  Nuisance ;  Artificial  Water- 
course; Remedies, 

POLLUTION,  RIVERS,  PREVENTION  ACT,  THE,  (39  &  40  Vict, 
c.  75),  174—188. 
law  as  to  solid  matters,  174,  175. 

prohibition  as  to  putting  solid  matters  into  streams,  175. 
in  proving  interference  with  due  flow,  evidence  of  repeated  acts 
may  be  given,  175. 
law  as  to  seivage  pollutions,  175 — 176. 

prohibition  of  drainage  of  sewers  or  any  solid  or  liquid  sewage 

into  streams,  175. 
proviso  as  to  channels  constructed,  or  in  process  of  construction, 

at  passing  of  act,  176. 
duties  of  Local  Government  Board  as  to  making  orders,  176. 
persons  not  to  be  guilty  of  oflEence  as  to  sewage  passing  along 
drains  sanctioned  by  sanitary  authorities,  176. 
laio  as  to  manufacturing  and  mining  pollutions,  176 — 179. 

prohibitions  of   drainage  from  manufactories   and  mines  into 
streams,  176,  177. 
restrictions  on  proceedings  as  to,  177 — 179. 
administration  of  the  law,  178 — 180. 

duties  and  powers  of  sanitary  authorities,  179,  180. 

and  of  the  Lee  Conservancy  Board,  180. 
legal  proceedings,  how  regulated,  180 — 184. 
offences  may  be  restrained  by  summary  order  of  the  county 

court,  180,  181. 
appeal  and  removal  of  case,  181,  182. 
certificate  of  inspector  of  Local  G-ovemment  Board,   powers 

under,  182,  183. 
restrictions  on  proceedings  for  offences,  183. 
orders  as  to  costs,  183. 

powers  of  inspectors  of  Local  Government  Boards,  183. 
saving  clauses,  184 — 186. 

powers  of  act  are  cumulative,  184. 

construction  of  sect.  16,  Addenda  et  Errata. 

as  to  rights  of  impounding  and  diverting  water,  184. 
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POLLUTION,  EIVEBS,  PREVENTION  XOT— continued. 

as  to  rights  under  certain  conservancy  acts  and  of  certaia  local 
authorities,  185. 
definitions,  185. 

of  pollution,  185. 
of  stream,  185. 
modification  of  law  as  to  Scotland,  186,  187. 
'    1  of  law  as  to  Ireland,  187,  188. 


PONDS  and  Pools, 
definition  of,  98. 
ownership  of  soil  of,  98. 
ornamental  artificial,  liability  for  injury  caused  by  bursting  of  dams 

forming,  138. 
fishery  in,  369—372. 

polluting,  so  as  to  kill  fish  in,  174,  u.,  395. 
larceny  of  fish  caught  in,  369. 
breaking  down  dams  of,  395. 

jurisdiction  of  Commissioners  of  Sewers  over,  446,  446. 
See  Lakes  ;  Fishery  ;  Overfiow. 

POOLS.     See  Ponds. 

PORPOISE  is  "  royal  fish,"  40,  345.     See  Royal  Fish. 

PORTS, 

definition  of,  42,  399,  577. 

privilege  of  erecting,   part  of  the  prerogative  of  Crown,  43,  400, 
552. 

but  may  be  granted  to  a  subject,  43. 
ownership  of  soil  of,  21,  43,  552. 
limits  of,  44,  574,  576,  577. 

franchise  of,  evidence  of  ownership  of  sea-shore,  21. 
what  is  evidence  of  the  existence  of  an  ancient,  48,  558. 
conservancy  of,  44,  400. 

originally  was  in  Crown,  but  now  is  transferred  to  the  Board  of 
Trade,  46,  400. 
removal  of  wrecks  in,  45,  400. 
duty  to  repair,  47,  551. 

English,  foreign  vessels  sailing  to,  liable  to  English  law,  1 1 . 
foreign,  foreign  vessels  sailing  to  and  having  right  of  passage  within 
three  miles  of  English  coast,  not  subject  to  English  law,  11. 

unless  by  express  provision  of  act  of  paxliament,  11. 
toUs  in,  4,  45,  560. 

tolls  for  anchorage  may  be  taken  in,  4,  46,  48,  558. 
rateability  of,  596. 

See  Tolls  ;  Mates ;  Sea. 

PRESCRIPTION, 
definition  of,  230. 

liabiKty  to  repair  sea  walls  by,  28 — 32. 
claim  to  easements  by,  230 — 240. 

by  lost  grant,  231. 

under  the  Prescription  Act,  232 — 234. 

at  common  law,  not  superseded  by  act,  234. 
by  and  against  whom  claims  may  be  made,  234,  238. 
necessary  elements  of  enjoyment  by,  235 — 238. 
rights  in  artificial  watercourses  may  be  acquired  by,  247. 
rights  to  a  ferry  by,  486. 
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liability  to  repair  bridges  by,  532. 
and  itmnemoriality  as  to  tolls,  546.  i 

See  JUasemmt ;  Ferry;  Toll;  Frcscription  Act. 

PRESCRIPTION  ACT,  THE  (2  &  3  Will.  4,  o.  71), 
claim  to  a  watercourse  under  the,  232 — 234. 
by  twenty  years'  enjoyment,  232. 
forty  years'  enjoyment  gives  an  absolute-right,  233. 
claim  to  pollute  water  of  a  natural  stream  is  within,  232,  u.,  242. 
and  claim  to  go  on  a  man's  close  and  take  water  from  a  well, 

232,  n. 
and  the  right  to  keep  an  opening  from  a  ditch  into  a  stream 
closed,  232,  u. 
claim  to  have  water  diverted  under,  232,  n.,  233,  u.,  255,  297. 
claim  to  waste  water  allowed  to  pass  from  a  canal  to  another  canal 

is  not  within,  53,  232,  n.,  294. 
claim  to  an  easement  under,  by  forty  years'  enjoyment  can  only  be 

defeated  by  proof  of  licence  by  deed  or  writing,  233,  237. 
a  claim  to  a  fishery  in  gross  is  not  within,  337. 
does  not  supersede  the  common  law,  234. 

now  governs  the  question  of  immemoriality  as  to  toUs,  541,  542. 
See  Easement ;  Prescription. 

PRIVATE  RIVERS  AND  STREAMS, 

all  streams  above  the  flow  and   refiow  of  the  tide  are  prima  facie, 
92. 
even  though  subject  to  the  public  right  of  navigation,  59,  92. 
the  right  of  navigation  gives  no  right  of  property  or  fishery  in,  59, 

93,  96;  442. 
ownership  of  soil  of  bed  of,  is  prima  facie  in  the  owners  of  the  ad- 
joining lands,  ad  medium  Jilum  aqua,  59,  60,  93,  360. 
and  the  share  of  each  belongs  to  him  in  severalty,  93,  361. 
where  a  stream  changes  its  course,  64,  93,  94,  360. 
where  same  owner  is  proprietor  of  soil  on  both  sides  of  a,  he  is 

primA  facie  proprietor  of  the  whole  channel,  93,  361. 
the  more  than  ordinary  breadth  of,  does  not  affect  the  limits  of 

grants  on,  93. 
islands  in,  ownership  of,  94,  95. 
presumption  of  ownership  may  be  rebutted,  95. 
SOU  of  land  covered  by,  and  the  right  of  fishery  therein,  may  be 
specially  conveyed  to  a  third  person,  whether  owner  of  land 
on  borders  or  not,  95,  361. 
rights  of  owners  over  bed  of,  74,  95,  128,  n. 

to  protect  lands  from  floods,  74,  95. 
the  right  of  navigation  on, 

may  be  acquired  by  the  public  by  express  grant,  95. 
or  by  immemorial  user  or  act  of  parliament,  96. 
and  where  such  right  has  been  acquired,  the  obstruction  of  it  is 
a  public  nuisance,  and  iudictable  as  in  tidal  rivers,  96,  441,  442. 
differs  from  the  same  right  in  the  sea  and  tidal  waters,  in  that 
the  right  of  passage  is  limited  to  the  extent  of  the  grant,  or 
the  user  proved,  96,  441. 
the  pubhc  acquire  no  right  of  proprietorship  in  the  bed  thereby, 

59,  93,  96,  442. 
nor  does  it  carry  with  it  the  right  of  fishery,  69,  96. 
the  Crown  has  no  right  to  property  in  such  rivers  when  made 
navigable  by  act  of  parliament,  59,  96. 
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PRIVATE  EIVERS  AND  STR-EAMS—coKtinued. 
the  right  of  navigation  on — continued. 
or  the  pubho  to  the  fishery,  59,  96. 

but  the  CroTTO  has  an  interest  of  jurisdiction  to  reform  and 
punish  all  nuisances  in,  96,  442. 
weirs  in,  are  not  Olegal,  unless  they  obstruct  navigation,  358,  367. 
the  right  of  fishery  in : 

owners  of  land  on,  have  exclusive  right  of  fishery  in,  97,  360. 
as  a  territorial  right,  336,  361. 
See  Fishery. 
toUs  on,  536,  546. 

rateability  of  property  occupying  soil  in,  609. 
rateability  of  rivers,  621. 

See  Mparian   Owner  ;   Namgation  ;    Fishery  ;    Tidal    KavigabU 
Miver. 

PROFIT  A  PRENDRE, 

how  distinguished  from  an  easement,  202. 
a  right  of  fishery  in  alieno  solo  is  a,  336. 

a  right  to  draw  water  from  a  well  is  an  easement,  and  not  a,  232,  n., 
238. 

PROTECTION  from  inroads  of  the  sea,  24,  144. 

See  Floods  ;  Sea  Wall ;   Commissioners  of  Sewers  ;  Overflow. 

PUBLIC  HEALTH  ACTS,  THE, 

provisions  against  pollution  under,  171,  172. 
provisions  as  to  bridges  under  Act  of  1875 . .  509. 

PUMP,  statutory  restriction  against  fouling,  174,  u. 

PURPRESTUEE, 

any  unauthorized  intrusion  or  encroachment  on  soO.  of  sea  shore  or  a 
navigable  river  is  a,  16,  33,  73,  423,  670. 
and  may  be  abated  by  the  Crown  or  owner  of  the  shore,  15, 423, 

653,  670. 
or  restrained  by  injunction  at  the  suit  of  the  Attorney-General, 
whether  it  be  a  nuisance  or  not,  15,  73,  670. 
whether  a  nuisance  to  navigation  is  a  question  of  fact,  15,  73,  78,  423. 
the  punishment  of,  is  evidence  of  the  ownership  of  the  sea  shore,  21, 
22. 


RAILWAY  AND  CANAL  TRAPEIC  ACT,  1854,  THE  (17  &  18  Vict. 
c.  31),  provisions  as  to  traffic  on  canals  and  navigable  rivers,  482. 

RAILWAY  COMPANIES, 

when  riparian  proprietors,  right  of,  to  water  engines,  116,  119. 
liabilities  of,  as  to  navigation  under  Railway  Clauses  Act,  1863  (26 

&  27  Vict.  c.  92),  476. 
liabilities  of,  for  compensation  to  owners  of  ferries,  &o.  for  loss  of 

traflio,  under  Railway  Clauses  Consolidation  Acts  (8  Vict.  u.  18  ; 

8  Vict.  c.  20),  488,  495,  499. 
duties  of,  as  to  management  and  repair  of  bridges,  under  Railway 

Clauses  Consolidation  Act,  1845  (8  Vict.  c.  20),  518,  526. 

RAINFALL,  an  exceptional,  how  far  an  excuse  for  injury  caused  by 
overflow,  136,  138. 

See  Vis  Major ;  Overflow;   Watei-coiirse ;  Artiflcial  Watercourse. 
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RAIlSr-WATER, 

liability  of  landowner  for  bringing  on  to  lands  of  another  by  artifi- 
cially raising  the  surface  of  his  own  soil,  133. 
or  discharging  it  from  roof  of  a  house  by  means  of  a  spout  or 
drip,  133.     See  Drip. 

EA.TES  for  the  poor,  payment  of,  incident  to  rights  of  water,  486,  535. 
arising  from  the  improvement  in  value  of  land  thereby,  535. 
present  system  of  rating  based  on  43  Eliz.  o.  2. .  593. 
principal  authorities  and  statutes  as  to,  593,  n. 
the  principles  governing  assessment  now  regulated  by  6  &  7  Will.  4, 

c.  96  (Parochial  Assessment  Act),  594,  n. 
rateabiUty  of  piers,  harbours,  docks  and  marine  property,  595 — 621. 
estuaries  and  arms  of  the  sea  are  prima  facie  extra-parochial, 
595. 
but  presumption  may  be  rebutted,  595. 
the  main  sea  is  extra-parochial,  596. 
occupiers  of  land  covered  with  water,  how  rated  under  Local 

Government  Act,  1858,  o.  55.  .597. 
of  piers,  597—599. 

part  of  a,  below  low-water  mark  beyond  the  realm  and  not 
extra-parochial  within  s.  27  of  31  &  32  Vict.  c.  122.  .14, 
597. 
nor  an  accretion  from  the  sea,  and  therefore  not  rateable, 

13,  14,  67,  597,  n. 
land  occupied  by  piers  from  which  occupiers  had  no  benefit, 

not  rateable,  698. 
built  on  pUes  in  bed  of  a  river  in  a  parish  extending  along 
the  shore  thereof,  how  rateable,  599. 
of  doclis,  599—609. 
wet  docks,  599. 
profits  of  docks,  if  rated  at  all,  must  be  rated  where  they 

are  earned,  599,  601. 
apportionment   of   earnings  where   docks  extend  thi'ough 

several  parishes,  601 — 604. 
persons  to  whose  use  certain  accommodation   in  docks  is 

appropriated  not  rateable  as  occupiers,  604,  605. 
dock  property  must  be  valued  in  communibm  annis,  606. 
exemption  of  the  Crown  from  rates,  606. 

dockyards  for  government  purposes  are  exempted,  606. 
but  not  tenants  of   Crown  holding  for  their  private 
benefit,  606. 
deductions  allowable  in  the  assessment  of  docks,  607. 
of  marine  property  not  actually  occupying  the  soil,  609 — 617. 

rateabUity  dependent  on  whether  such  property  is  in  per- 
manent beneficial  occupation  of  the  soil,  609. 
and  whether  the  floating  bodies  have  increased  rateable 

value  of  the  moorings,  609. 
floating  piers  and  docks  rateable,  609. 
barges,  611. 
derrick  hulks,  612. 

moorings  in  the  Thames  when  rateable,  614. 
of  IV halves,  617. 

of  anchorage  and  beaconage  tolls,  617. 
of  lightliouses  and  lighthouse  tolls,  617—621. 

occupier  is  rateable  ia  respect  of  annual  value  of  lighthouse, 

machinery,  &c.,  617. 
unless  lighthouse  be  in  occupation  of  the  Crown,  617. 
but  is  not  rateable  in  respect  of  the  tolls,  617. 
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RATES — continued. 

rateability  of  rivers  and  ferries,  621 — 625. 
of  rivers,  621. 

where  bed  is  in  permanent  beneficial  occupation,  621. 
where   rivers   are  entrusted  to  trustees,  conservators,  &c., 
they  are  not  rateable  unless  the  incorporating  act  vests 
soil  in  them,  621. 
of  ferries,  621—625. 

tolls  detached  from  local  real  property  not  rateable  per  se, 

621—625. 
lessee  and  occupier  of  an  ancient  and  exclusive  ferry,  not 
being  an  inhabitant  resiant,  not  rateable  for  a  share  of 
the  tolls,  621. 
nor  the  owner  of  a  ferry,  resident  in  a  different  parish,  but 
taking  profits  thereof  on  the  spot  by  his  servants,  for 
such  tolls  in  the  parish  where  they  are  collected,  622. 
rateability  of  a  ferry  between  two  townships  occupying  land 

in  each,  624. 
distinction  between  ferries  worked  by  hand  or  steam  or 
wind  freely  over  surface  of  water  and  those  worked  by 
chains  or  ropes  lying  on  bed  of  river,  625,  n. 
rateability  of  fisheries,  625,  626. 

not  formerly  rateable  at  common  law,  unless  connected  with  use 
of  land,  625. 
but  now  rateable  under  s.  6  of  37  &  38  Vict.  u.  5i . .  625. 
rateabUity  of  canals  and  canal  tolls,  626 — 635. 
canals,  626 — 629. ' 

were  originally  partially  exempted,  626. 

and  lands  taken  for  canals  were  rateable  as  other  lands 
in  parish,  626. 
value  of  adjoining  lands,  how  far  to  be  considered,  626. 
canal  must  be  rated  at  value  of  adjacent  lands  at  time  of 
making  rate,  626. 
but  qucBre,  whether  value  of  uncovered  land  must  be 
taken  where  adjoining  land  has  been  covered  with 
buildings,  627. 
or  the  average  value  of  whole  adjacent  lands  should  be 
the  true  criterion,  627,  629. 
of  canal  tolls,  629 — 633. 

originally  held  rateable ^jec  se,  629. 

but  now  are  not  so  rateable,  630 — 633. 
rateability  of  loch  dues,  633,  634. 

lock  dues  are  a  local  earning  and  locally  rateable,  633, 
634. 
trade  profits  are  not  rateable  per  se,  but  must  be  taken  into  con- 
sideration, 634. 
deductions  allowable  in  assessing  canals,  635. 
rateability  of  water  companies,  635 — 646. 

where  there  is  a  profitable  occupation  of  a  public  highway  by 
private  persons  or  companies,  occupiers  are  rateable,  635. 
but  profits  are  not,  unless  incident  to  the  occupation,  635. 
water   companies   rateable   for  land   occupied  by  their   pipes, 
mains  and  reservoirs,  635. 
and  by  engine-houses,  pumping  stations  and  wharfs,  635. 
but  not  for  their  sewers,  635. 
for  land  over  which  an  artificial  watercourse  has  been  made, 

636. 
for  land,  value  of  which  is  enhanced  by  a  spring,  636. 
where  reservoirs,  works,  &o.  are  outside  a  parish,  636,  637. 
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rateahility  of  water  companies,  &c. — continued, 

where  works  extend  through  several  parishes,  637—640. 
principle  of  apportionment  in  such  cases,  638 — 640. 
under  the  Valuation  of  Property  Act  (Metropolis)  (32  &  33  Vict. 

c.  67),  ss.  43,  46  and  47..  641. 
provisions  of  the  Act  as  to  assessment,  641,  n. 
rateabilitij  of  urban  authorities  and  other  puilic  bodies  supplying  water, 
641—646. 
are  now  assessed  only  for  profits  actually  earned,  642. 
on  the  principle  that  occupiers  are  rateable  on  rent  of  a  tenant 
from  year  to  year,  643,  645,  646. 
rateahility  of  bridges,  646 — 648. 

the  principle  that  profits  must  be  rated  where  earned  applies  to, 

64G. 
with  regard  to  assessment  the  parochial  principle  holds  good, 
646—648. 

EEALM  OE  ENGLAND,  the  extent  of,  1,  5,  10,  11,  14,  597. 
See  Foreshore;  County  ;  Territorial  Waters ;  Sea. 

EEGULATIONS  OF  RAILWAY  ACTS,  1873,  1874,  proTisions  of,  as 
to  navigable  rivers  and  canals,  482,  483. 

KEMEDIES,  for  infringement  of  rights  of  water, 

all  infringements  of  rights  of  water  either  trespass  or  nuisance,  649. 
remedy  by  act  of  party,  650 — 654. 
private  nuisance,  650. 

may  be  abated  by  party  aggrieved,  650. 

if  no  more  damage  be  done  than  actually  necessary,  650. 
the  least  mischievous  way  must  be  chosen,  651. 
previous  demand  to  remove  when  necessary,  653. 
public  nuisance  may  be  abated  in  peaceable  manner,  433,  653. 
but  private  individual  not  justified  in  abating  it  unless  it 
does  him  special  injury,  653,  654. 
remedy  by  act  of  law,  654 — 671. 

is  now  by   action  in  one  of  the  first  four  divisions  of  High 

Court  of  Justice,  654. 
effect  of  Judicature  Acts,  654. 

County  Courts  Act,  654. 
private  nuisance,  654 — 662. 

powers  of  Chancery  and  Common  Law  divisions  similar  as  to 

granting  injunction  or  mandamus,  654. 
parties  entitled  to  sue,  655,  656. 
joinder  of  plaintiffs,  656. 
parties  liable  to  be  sued,  657. 
parties  liable  for  continuance  of  nuisance,  657. 

by  a  stranger,  658. 
whether  proof  of  actual  damage  is  necessary  as  foundation 
of  action,  659,  660. 
pubHc  nuisance,  661,  662. 
when  actionable,  661. 
when  indictable,  661. 

information  at  suit  of  the  attorney-general  when  available, 
662. 
remedies  as  respects  canal  companies, 
for  injuries  against,  290. 
for  injuries  by,  298. 
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indictment  for  non-repair  of  bridges,  662 — 665. 

no  action  against  county  for  injury  from  non-repair,  662. 

or  against  county  surveyor,  662. 

declaration  of  ancient  inhabitants  admissible  in  evidence  upon 
indictment  against  township,  663. 

right  to  inspect  parish  books,  663. 

evidence    of    reputation    admissible    to   prove  liability  raiione 
temira,  664. 

rules  as  to  costs,  664. 

powers  of  court  of  Quarter  Sessions  as  to,  664. 
remedy  as  to  tolls,  546,  665. 

a  right  of  distress  is  incident  to,  546,  665. 

and  may  be   made  on  thing  itself  in   respect  of  which  toll  is 
due,  546,  665. 

or  any  portion  of  it,  as  on  a  ship  or  any  part  of  it,  546,  665. 
injunctions,  rules  as  to,  665 — 671. 

when  granted  in  cases  of  nuisance  and  injury  to  property,  665. 

intei-locutory,  when  granted,  666. 

perpetual,  when  granted,  666. 

mandatory,  when  granted,  666. 

See  Injunction, 
remedies  for  infringement  of  rights  of  fishery,  671. 

an  action  lies  for  breaking  into  a  free  or  several  fishery,  671. 

or  obstructiag  the  passage  of  fish,  671. 

injunction  to  restrain.     See  Injunctions. 
See  Action;  Indictment;  "Information;"  Injunction;  Trespass;  Nuisance. 

REVENUE, 

nations  entitled  by  international  law  to  take  measures  for  the  pro- 
tection of,  10. 
and  such  provisions  recognize  the  three  mile  limit,  10. 

RIPARIAN  OWNERS,  rights  and  duties  of, 

how  regulated  by  international  law  where  a  river  forms  the  boundary 
between  two  states,  68,  n. 
on  natural  xcater-courses,  104 — 115. 

exist ywre  natural,  57,  85,  107,  111,  248,  256. 

founded  not  on  ownership  of  the  bed  but  on   the  right  of  access 

to  the  water,  85,  104,  113. 
law  as  to,  in  America,  105. 

exist  only  as  to  water  flowing  in  defined  channels,  52,  105,  188. 
above  or  below  ground,  52,  105,  188. 
not  as  to  percolating  or  surface  water,  52,  105,  188. 
rights  on  navigable  and  non-navigable  rivers  identical  save  where 

controlled  by  the  public  right  of  navigation,  85,  95,  96,  105. 
which  the  riparian  owner  on  tidal  navigable  rivers  enjoys  super- 
added to  his  riparian  rights,  105. 
which  are  subordinated  to  it,  105. 
contact  necessary  to  the  existence  of,  85,  106,  113. 
lateral  contact  is  as  good  as  vertical,  85,  106. 
contact  in  tidal  waters,  85,  106. 
such  rights  corporeal  hereditaments,  106. 

and  not  easements,  but  parcel  of  the  inheritance  and  pass  there- 
with, 106. 
are  liable  to  be  abridged,  modified,  or  enlarged  by  acquired  rights  or 

easements,  107,  202. 
rights  to  enjoyment  of  a  stream  in  its  natural  state  inflow,  quantity, 
andquaUty,  107,  115,  116,  117. 
and  without  obstruction,  107,  115,  116,  117. 
right  to  water  is  not  jjmWjcj /«)■('«,  108,  111. 
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obatruotion  of  rights  actionable  without  proof  of  special  damage,  88, 
111,  119,  120,  150,  151,  152,  420,  434,  659,  670. 
and  may  be  restrained  by  injunction.   111,  119,  151,  420,  665, 
668,  671. 
right  to  compensation  for,  under  Lands  Clauses  Acts,  89. 

under  Waterworks  Clauses  Acts,  318,  n. 
right  is  not  an  absolute  right  to  the  flow  of  all  the  water.  111 . 

but  subject  to  the  rights  of  other  riparian  proprietors.  111,  112, 
116,  120,  169,  248,  255. 
not  limited  by  present  enjoyment,  109,  111,  121,  151. 

a  new  mode  of  enjoyment  gives  at  once  a  right  to  sue  for  injury 
done  thereto.  Ill,  112,  160. 
limited  only  by  rights  of  proprietors  in  a  similar  position,  112,  113, 

121,  151. 
mere  possession  of  water  by  one  who  is  not  a  riparian  owner  will  not 
enable  possessor  to  maintain  action  for  its  diversion  or  pollution, 
112,  122,  154,  250. 
sole,  to  right  to  water,  113. 

special  statutory  property  iu  water  of  stream,  115. 
the  right  to  water  in  its  natural  quantity,  115 — 150. 
ordinary  use  for  domestic  purposes,  116,  320. 
extraordinary  use,  116,  119,  120. 

must  be  reasonable,  and  connected  with  tenement,  117,  118. 
right  of  a  railway  company,  if  a  riparian  proprietor,  to  water  en- 
gines, 116,  119. 
right  of  irrigation,  116,  118,  120. 

right  to  use  water  for  mills,  121—127,  241—246,  322,  n. 
right  of  diversion  by  natural  means,  116 — 123. 

artificial  means,  122—127,  154,  250. 
liabDity  to  receive  flood  water,  115,  127,  147,  288,  289. 
for  escape  and  overflow  of  water,  128. 

only  extends  to  direct  and  proximate  consequences,  128,  134. 
none  for  using  land  in  the  ordinary  manner,  84,  128,  189, 

267,  452. 
for  interfering  with  the  course  of  a  stream,  75,   128,  and 
note,  147,  197. 
where  authorized  by  statute,  145,  146,  266,  281,  322. 
decisions  as  to  mining  and  underground  water,  129,  281. 
water  accumulated  by  natural  user,  130. 

by  non-natural  user,  130. 
same  principles  of  law  apply  both  to  surface  and  underground 

water,  129. 
the  right  to  work  mines,  if  duly  exercised,  begets  no  liability, 

134,  135,  145,  281. 
liabflity  of  mine  owners  for  throwing  on  a  mine  water  which 
would  not  naturally  have  come  there,  135. 
for  escape  of  water  where  an  artificial  is  substituted  for  a 

natural  watercourse,  136- — 138. 
for  draining  surface  water,  189. 
and  water  from  a  well,  196. 
and  water  in  surface  channel,  197. 
how  far  vis  major  is  an  excuse  for  injury,  29, 138 — 147, 149,  289, 
290,  322,  n.,  440. 
at  common  law,  138 — 142. 

where  such  duty  is  imposed  by  contract  or  act  of  parlia- 
ment, 142—147,  440. 
vis  major  no  excuse  in  cases  of  negligence,  29,  144,  145. 
liability  as  to  storing  water, 
for  bringing  on  laud  anything  likely  to  do  mischief,  132. 
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limited  to  allowing  things  ^ec  se  injurious  to  pass  to  a  neighbour's 
property,  133. 
or  causing  things  per  se  harmless  to  do  injury  by  passing  to 
.such  neighbour's  property,  133. 
liability  for  bringing  sewage  on  to  another's  land,  133,  153,  162,  166, 
168,  170,  171,  174,  175,  200,  263,  651,  658. 
or  discharging  rain  water  thereon  by  dri}},  or  means  of  spout, 
133,  260,  261,  656. 

the  right  to  protect  land  from  overflow, 
on  the  sea,  24,  32. 
on  inland  waters,  73,  95,  147. 

owners  may  buUd  bulwarks  ripm  mwucndat  causd,  95,  147 — 149. 
but  not  so  as  to  injure  in  any  way  lands  below  them,  95,  147. 
mere  apprehension  not  sufficient  to  found  a  complaint  of  acts  done 

by  opposite  proprietor,  74,  147. 
no  right  to  build  a  mound  which  in  times  of  ordinary  flood  would 
throw   water   of   river  on   laud  of   the   opposite   proprietor, 
148. 
in  extraordinary  floods,  may  exercise  a  reasonable  selfishness  in 
protecting  themselves,  149,  289,  322,  n. 
the  right  to  water  in  its  natural  quality,  150 — 188. 

incident  to  land  through  which  water  flows,  150. 

if  infringed  so  as  to  occasion  damage  in  law,  though  not  in  fact, 

gives  a  good  cause  of  action,  150,  151,  159. 
can  restrain  fouling  of  water  without  proof  of  actual  injury, 

151—153. 
but  must  prove  actual  pollution,  169. 
law  as  to  pollution  in  Scotland,  151,  n. 

entitled  to  complain  of  such  pollution  as  renders  water  unfit 

for  primary  purposes,  151,  n. 
several  sufferers  may  combine  and  bring  joint  action  against 
several  authors  of  nuisance,  151,  n. 
no  defence  that  water  is  also  polluted  by  others,  151, 152, 159,287. 
case  of  pollution  of  a  stream  illustrates  difference  between  in- 
jury and  damage,  152. 
pollution  itself  an  unlawful  act,  and  thus  distinguished  from 

diversion  and  obstruction,  153. 
rights  of  licensees  who  are  not  riparian  owners  to  sue  for  pol- 
lution, 154—157,  250. 
injunctions  to  restrain  pollution,  when  granted,  157,  665,  668. 
See  Injunction  ;  Follution  ;  Remedies. 
right  of  access  to  lands  on  navigable  rivers,  a  right  of  property  dis- 
tinct from  public  right  of  navigation,  86,  88,  420,  670. 
injury  thereto,  actionable  without  proof  of  special  damage,  88, 

420,  434,  670. 
compensation  for,  under  Lands  Clauses  Act,  89. 
See  Navigation  ;  Access, 
right  of  fishery  not  strictly  a  riparian  right,  361. 

See  Fishery. 
right  of  navigation  of,  105.  • 

See  Navigation  ;  Access. 

rights  and  duties  of,  on  artificial  watercourses, 
are  acquired  and  incorporeal  rights,  106. 
depend  entirely  on  words  of  the  grant  originating  the  right,  102, 

254. 
either  proved  or  presumed,  248. 

See  Artificial  Watercourse ;  Easement ;  Canals. 
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RIVERS  AND  STREAMS.    See  TuM  NavigabU  SU'ers  ;  Private  Sivcn  ; 
Watercourse. 
oonservaucy  of.     See  Navigation. 
rateabOity  of.     See  Sates. 

ROTHER  RIVER  NAVIOATION  ACT,  THE,  459,  n. 

ROYAL  PISH, 

right  to  take,  a,  prerogative  of  Crown,  but  may  be  oommunioated  to 

a  subject  by  grant  or  charter,  15,  40. 
taking  of,  evidence  of  ownership  of  the  sea  shore,  21. 
whale,  sturgeon,  and  porpoise,  whether  thrown  on  shore  or  caught 
in  sea  within  the  realm  are,  40. 
are  property  of  Crown  and  not  of  the  finder,  40,  345. 

but  by  grant  or  prescription  may  be  property  of  a  subject,  40. 

RULES  OE  THE  SEA, 

as  to  sailing,  steering,  &c.,  402 — 406,  and  notes. 

See  Navigation . 
in  the  Thames,  Appendix,  690. 

SAILING  and  Steering, 

rules  of  the  sea  as  to,  403,  n. 

as  to,  in  navigable  rivers,  411. 

in  the  Thames,  AppeudiK,  690. 

SALMON, 

definition  of,  under  24  &  25  Vict.  c.  109.  .382,  n. 

statutory  restrictions  as  to  poisoning  water  containing,  173,  174,  u. 

provisions  of  Salmon  Eisheries  Acts,  1861  and  1865,  as  to,  376 — 380. 

formation  of  conservancy  boards  and  districts,  376. 

regulation  of  proceedings  of  boards,  377. 

powers  of  boards,  377. 

may  do  nothing  to  injuriously  affect  any  navigable  river,  canal  or 

inland  navigation,  378. 
powers  as  to  making  bye-laws,  378. 
powers  of  water-bailiffs,  378. 
regulations  as  to  gratings,  379. 

general  superiatendence  of,  vested  in  Home  Office,  379. 
appointment  and  duties  of  inspectors  and  commissioners,  379. 
provisions  as  to  the  season  during  which  it  is  illegal  to  catch,  381 — 384. 
restrictions  as  to  sale  of,  382,  384. 

and  capture  of,  during  close  season,  382. 
do  not  apply  to  fish  caught  beyond  the  limits  of  the  Salmon 

Eisheries  Acts,  382. 
penalties  as  to  contravention  of  provisions,  382. 
provisions  prohibiting  obstruction  of  passage  during  the  close 

season,  382. 
as  to  the  measuring  of  unseasonable,  384,  n. 
as  to  the  means  bg  which  it  is  illegal  to  catch,  385 — 392. 
the  use  of  dynamite,  provisions  as  to,  385. 
use  of  Mme,  &c.,  386. 
as  to  lights  and  spears,  &c.,  386. 
as  to  roe,  386. 
as  to  mesh  of  nets,  386. 

as  to  dams,  weirs  and  fixed  engines,  386,  387 — 392. 
claim  to  use  privileged  fixed  engines,  381,  388. 

weirs  and  dams,  391. 
licences  required  for  catching,  386. 
See  Fisherg. 
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SALMON  FISHERIES  ACTS,  THE  (1861—1876),  provisions  of,  173, 
174,  351,  374  et  scq.     See  Salmon. 

SAND, 

digging  or  taking  of,  evidence  of  ownership  of  sea  shore,  19,  21,  22. 
right  to  take  by  prescription  and  custom,  41,  42. 
See  Sea  Shore. 

SANITARY  AUTHORITIES, 

jurisdiction  of  Commissioners  of  Sewers  as  to  drains  and  sewers 

transferred  to  various,  446. 
matters,  principal  Acts  relating  to  metropolis  as  to,  446,  n. 

to  Idngdom  at  large  as  to,  446,  n. 

SCOTLAND, 

law  of,  as  to  pollution,  151,  n. 

modification  of  law  under  the  Rivers  PoEutiou  Prevention  Act  as  to, 

186. 
law  of,  as  to  seajisher'ws,  385,  n. 

SEA,  THE,  and  rights  therein,  1—50. 
high  seas,  the,  1 — 12. 

definition  of,  1. 

ovraership  of  bed  of,  1,  9. 

are  extra-parochial,  596. 

right  of  navigation  on,  1,  3,  397 — 411. 

jurisdiction  over  ships  navigating  on,  3,  10,  397. 

fishery  in,  2,  4,  11,  338,  342. 
territorial  waters,  5. 

hmits  of,  5. 

dominion  of  the  Crown  over,  5 — 9. 

title  of  Crown  to  soil  of,  9. 
as  against  a  subject,  9. 

provisions  of  41  &  42  Vict,  as  to  jurisdiction  over,  8,  11,  397. 

provisions  as  to  protection  of  revenue,  10. 

navigation  on,  10. 

fishery  in,  11,  36,  342,375,  381,  382,  385. 
creeks  and  arms  of,  11,  595.     See  Creeks, 
sea  shore,  12,  42.     See  Foreshore. 

protection  from.  See  Sea- Jfalls ;  Overflow;  Commissioners  of  Sewers. 
land  gained  from,  and  lost  by.  See  Alluvion  ;  Dereliction ;  Accretion. 
tolls  on,  547—584.     See  Tolls. 

See  Forts ;  Sariours ;  Docks;  Navigation;  Fisherij. 

SEA  FISHERIES  ACT,  THE  (31  &  32  Vict.  c.  43),  11,  375,  381,  385. 
convention  between  England  and  France  annexed  to,  11,  375,  381. 
all  restrictions  on  kinds  and  sizes  of  nets  used  for  taking  sea  fish, 

except  salmon,  repealed  by,  385. 
provisions  of,  as  to  protection  of  oysters  and  mussels,  375,  381,  385. 
See  Oyster. 

SEA-WALLS, 

prerogative  of  the  Crown  to  erect,  24,  27. 

powers  and  duties  of  Commissioners  of  Sewers  as  regards,  25,  445. 

property  in,  26. 

right  of  way  along,  26. 

liability  to  repair  not  enforceable  against  the  Crown,  26. 

nor  at  common  law  against  a  frontager,  27. 
the  Crown  may  prevent  destruction  of  natural  barriers,  27,  28,  n. 
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liability  to  repair  may  be  imposed  on  an  individual  by  prescription, 
27,  28. 
even  in  an  extraordinary  tempest,  29,  31,  144. 
negligence  in  not  repairing,  29,  144. 
liability  of  tenant  for  life  to  repair,  31. 

and  of  mortgagee,  31. 
presentments  by  juries  as  to  repair,  31. 
all  occupiers  benefited  rateable  to  repairs  in  absence  of  prescriptive 

liability,  32. 
when  necessary,  may  be   erected,    though  injurious  to   adjoining 

owners,  32. 
liability  at  common  law  to  keep  a  wall  at  a  height  prescribed  by 
Commissioners  of  Sewers,  29,  144. 
and  for  damage  caused  through  negligence  in  not  doing  so,  29, 
144. 

See  Vis  Major  ;  Commissioners  of  Sewers  ;  Overflow. 

SEAWEED, 

the  right  to  take,  evidence  of  ownership  of  sea  shore,  19 — 21. 

belongs  ^cJ/Hfi/acie  to  the  Crown  and  its  grantees,  41. 

when  thrown  on  land  by  extraordinary  tides  belongs  to  owner,  42. 

SEVERAL  EISHERY,  A, 
definition  of,  338. 
in  the  sea  and  tidal  waters^ 

prerogative  of  the  Crown  to  create  and  grant  to  a  subject,  13 

37,  91,  338,  348,  354. 
is  a  royal  franchise  independent  of  the  ownership  of  the  soil,  15 
—37,  338,  353. 
which  does  not  merge  on  forfeiture,  353. 
semble,  right  to  grant,  is  derived  from  ownership  of  the  soil 

by  the  Crown,  62,  91,  343,  347,  355. 
can  now  only  be  claimed  by  prescription  or  implied  grant, 
15,  37,  91,  348. 
what  evidence  mil  support  a  claim  to,  349,  388. 
may  be  appurtenant  to  a  manor,  338,  352. 

but  not  to  land,  338,  352. 
grant  of  soil  will  not  pass  fishery,  nor  grant  of,  pass  the  soil,  20, 
37,  92,  354. 
though  coupled  with  grant  of  a  manor,  it  may  be  evidence 
that  soil  was  intended  to  pass,  37,  92,  354. 
owner  of,  can  maintain  trespass  for  breaking  into  his  fishery 
and  taking  fish,  338,  671. 
and  has  a  property  in  fish  before  they  are  caught,  338. 
is  subject  to  the  right  of  navigation,  37,  92,  356,  431. 
and  grantee  takes  subject  to  that  right,  92,  356. 
weirs  appurtenant  to,  358,  431.     See  Weirs. 
poaching  fish  in,  393,  n. 
in  private  waters^ 

belongs  prima  facie  to  the  owners  of  the  bed  as  a  territorial 

right,  360. 
and  as  such  is  vested  in  the  occupier  of  the  land,  362. 
may  be  granted  by  owner  to  another  apart  from  the  ownership 

of  the  soU,  97,  99,  338—363. 
claims  of,  by  lord  of  a  manor,  97,  362. 
in  the  waste  lands  of  the  manor,  362. 

may  be  appurtenant  to  a  manor  but  not  to  a  tenement,  338,  363. 
grant  of,  primd  facie  passes  the  soil,  101,  364,  366. 
See  Fishery. 
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SEVEEN,  RIVER,  The, 

local  acts  as  to  fisheries  in,  374,  n. 
conservancy  of,  449,  n. 

SEWAGE, 

liability  of  landowners  for  bringing  on,  to  lands  of  a  neighbour,  133, 
264—652. 
for  pollution  by.     See  Pollution  ;  Riparian  Owner. 

SEWERS, 

meaning  and  derivation  of  term,  444. 
definition  of,  in  modem  statutes,  444,  n. 

drains,  &c.  formerly  under  jurisdiction  of  commissioners  of,  445. 
but  now  placed  under  various  sanitary  authorities,  445. 
See  Commissioners  of  Sewers  ;  Pollution. 

SHAinsrON  NAViaATION  ACT,  The,  454,  n.,  459,  u. 

SHELL  Fish,  right  to  take,  between  high  and  low  water  mark  included 
in  the  public  right  of  fishing,  37,  91,  344. 

SHIPS, 

foreign,  jurisdiction  of  English  courts  over,  3,  9,  11,  397,  398. 
navigation  in  tendtorial  waters  by,  10. 

on  voyage  to  foreign  ports  with  right  of  passage  within  three 
miles  of  English  coast  not  primd  facie  subject  to  English 
municipal  law,  11. 
in  absence  of  an  act  of  parhament,  11. 

but  if  seeking  an  English  port  are  subject  to  English  law, 
11. 
foreigners  on  board  English,  subject  to  English  law,  3,  n. 
foreigners  on  board  foreign,  subject  to  English  criminal  law  by  41  & 

42  Vict.  c.  73..11,  397. 
regulations  for  English,  under  Merchant  Shipping  Act,  401 — 412. 
duties  and  liabilities  of  persons  navigating  arise  out  of  control  of, 
139,  n.,  438. 
and  cease  when  control  ceases,  438. 

if  sunk  by  accident  no  indictment  lies  against  the  owner,  438. 
liability  of   owner   where   abandoned   during   extraordinary  storm, 
139,  n.,  438. 

See  Navigation  ;  Collision ;   Wreck. 

SHORE  OF  THE  SEA.     See  Foreshore. 

SPRING,  A, 

definition  of,  51. 

limits  of,  52,  53. 

effect  of  grant  of,  211,  213,  214. 

rateabnity  of  land,  value  of  which  is  enhanced  by,  636. 

a  mineral,  636,  n. 
See  Well;  Watercourse. 

STATUTES, 

for  making  rivers  navigable,  general  nature  of  provisions,  459,  u. 

for  constructing  canals,  459,  n. 

for  improving  the  navigation  of  rivers,  459,  n. 

STATUTORY  POWERS, 

bodies  possessing,  are  substitutes  for  individual  enterprise,  265. 

not  responsible  for  injury  caused  by  due  exercise  of  their  powers, 
145,  266,  436,  454. 

r..  3  B 
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STATUTORY  FOWEBS— continued. 
bodies  possessing,  &o. — continued. 

but  responsible  in  case  of  negligence  or  exceeding  their  powers, 
145,  266,  436,  454,  544. 
whetlier  they  take  tolls  for  their  own  benefit  or  that  of  the 
public,  85,  271,  454. 
and  are  bound  to  take  reasonable  care  with  regard  to  their 

works,  271,  436,  454. 
but  may  exercise  powers  to  fullest  extent,  provided  they  occa- 
sion no  needless  injury,  266. 
if  exercise  of  powers  occasion  inconvenience  or  injury,  may  be 
treated  as  bound  to  take  measures  to  prevent  its  recurrence, 
266,  322. 
canal,  water  and  dock  companies  are  such,  being  incorporated 
to  supply  public  wants  for  their  own  profit,  265. 
or  invested  with  powers  for  the  pubho  benefit,  265. 
courts  will  restrain  by  injunction  the  abuse  or  excess  of  powers 
by,  165. 
See  Canals;   Water  Companies;  Locks. 

STORM,  liability  of  owner  of  a  ship  abandoned  on  account  of,  139,  u., 
438. 

STREAMS, 

definition  of,  51. 

under  Waterworks  Clauses  Act,  314,  n. 
jurisdiction  of  commissioners  of  sewers  over,  445. 

of  Inclosure  Commissioners  under  the  Drainage  Acts,  446. 

See  Watercourse  ;  Tidal  Mivers  ;  JPrivate  Rivers  ;  J^aseinents  ; 
Subterranean  Water. 

SUBTERRANEAN  WATER, 

in  defined  channels,  governed  by  same  rules  of  law  as  streams  above 

ground,  52,  105,  189,  193. 
diversion  of,  189—199,  258. 
pollution  of,  153,  199,  257. 
right  to  support  from,  198. 
percolating,  law  as  to,  52,  105,  189. 
See  Percolating  Water  ;  Wells. 

SURFACE  WATER.     See  Percolating  Water. 


TANKS, 

statutory  provisions  against  fouling  public  or  private,  174,  u.  (1). 
in  India,  law  as  to,  see  Zemindar. 

TERRITORIAL  FISHERY,  A, 

definition  of,  336,  338. 

exists  primd  facie  in  the  owners  of  the  bed  of  non-tidal  waters,  360, 
361. 
See  Fishery. 

THAMES,  The, 

ownership  of  soil  of,  up  to  high  water  mark,  80,  450,  451,  463. 

of  banks  of,  455. 
right  of  towing  on  banks  of,  79,  420,  455. 
custom  of  mooring  barges  on,  420. 
duties  of  conservators  as  to  towing-paths,  455. 
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THAMES,  T:he— continued, 
fishery  in, 

local  act  as  to,  374,  n. 
close  seasons  in,  383,  n. 
bye-laws  as  to,  471. 
conservancy  of, 

entrusted  to  mayor  and  corporation  of  London  by  17  Rio.  2,  u.  9, 

448. 
conveyed  to  the   conservators  appointed  under   20   &  21  Vict. 

0.  cxlvii.  ..451,  463. 
duties  and  powers  of  conservators,  450,  451,  455 — 459,  463 — 475. 
acts  relative  to  the  Lower  Thames,  463 — 471. 

20  &  21  Vict.  c.  cxlvii. 
22  &  23  Vict.  c.  oxxxiii. 
27  &  28  Vict.  c.  113. 

to  the  Upper  Thames,  471,  472. 

21  Jac.  1,  c.  33. 
24  Geo.  2,  u.  8. 
11  Geo.  3,  u.  45. 

the  whole  river  placed  under  one  management  by,  472 — 474. 

29  &  30  Vict.  c.  89. 

30  &  31  Vict.  c.  ci. 

33  &  34  Vict.  0.  cxlix. 
watermen  in  the,  regulated  by  7  &  8  Geo.  4,  o.  clxxv ;  22  &  23 

Vict.  c.  cxxxiii  ;  27  &  28  Vict.  c.  113,  .466— 469. 
bye-laws  as  to,  to  be  approved  by  conservators,  469. 
power's  and  duties  of  cmiservators, 

to  make  bye-laws  to  protect  navigation,  450,  464. 

to  erect  piers  and  landing-places  for  accommodation  of  public, 

450,  464. 
to  authorize  riparian  owners  to  make  landing-places,  wharves 
and  jetties,  450,  464. 
and  put  down  mooring  chains  and  moorings  for  more  con- 
venient access  to  lands,  450,  464. 
to  license  erections,  interfering  with  navigation,  464. 

where  such  erections  interfere  with  right  of  access  they 
may  be  restrained  by  injimotion,  464. 
not  to  execute  works  on  bed  or  shore  of  river  below  high  water, 

unless  approved  by  admiralty,  464. 
to  take  tolls  for  the  use  of  piers,  465. 
to  appoint  harbour  masters,  465. 
to  raise  and  sell  vessels  siink  or  stranded,  where  master  fails  to 

remove,  after  notice,  465. 
to  remove  obstructions,  465. 

and  to  lay  down  buoys  and  beacons,  465. 
owners  to  be  accountable  for  damage  done  by  vessels  to  property 

of  conservators,  465. 
no  ballast,  rubbish,  &c.,  or  other  offensive  matter,  is  to  be  thrown 

or  allowed  to  flow  into  river,  465. 
all  tolls,  tonnage  and  port  dues  to  form  conservancy  fund  for 

carrying  out  the  act,  466. 
rights  of  Trinity  House,  Commissioners  of  Sewers,  and  Metro- 
politan Board  of  Works  saved,  466. 
and  those  of  Crown  in  Medway,  trustees  of  the  Lee,  and 
other  owners,  466. 
to  purchase  lands  under  Lands  Clauses  Consolidation  Acts,  1845 . . 

465. 
property  in  all  locks,  dams,  and  weirs  to  vest  in,  on  payment  of 
compensation,  473. 

3  B  2 
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THAMES,  The— continued. 

powers  and  duties  of  conservators — continued, 
to  regulate  locks,  473. 

provisions  as  to  the  disused  portion  of  the  navigation,  473. 
the   five  water   companies  may   complain   of   works  likely   to 
injure  ilow  and  purity  of  water  above  their  works,  473. 
and  are  to  contribute  to  expenses  of  the  conservators,  473. 
tolls  are  regulated,  473,  474. 
pollution  of  river  by  sewage  is  prohibited,  474. 
regulation  of  boat  races,  474. 
and  pleasure  boats,  474. 

THAMES  BYE-LAWS  for  regulation  of  navigation,  Appendix,  673. 

TIDAL  LANDS, 

definition  of,  under  Railways  Clauses  Act,  1863.  .479. 
duties  of  railway  companies  as  to  access  to,  477. 

TIDAL  NAVIGABLE  EIVEE, 
definition  of,  58,  413. 

under  Railways  Clau.ses  Act,  479. 
according  to  French  law  in  Canada,  413,  n. 
of  navigable,  58,  n.,  413,  n. 
evidence  of  navigability  of,  60,  413. 
of  tide,  58,  n. 
bed  of,  presumably  within  the  county,  and  subject  to  jurisdiction  of 
justices  and  the  common  law,  67. 
jurisdiction  of  Central  Criminal  Court  over,  67. 
not  presumably  within  adjoining  parish  or  manor,  67. 

though  it  may  be,  67. 
and  accretions  thereto  incorporated  with  adjoining  parish  for 
civil  purposes  by  31  &  32  Vict.  c.  122.  .9,  n.,  13,  68,  597,  n. 
forming  boundary  between  two  counties,  68,  526. 
two  parishes,  68,  598. 
international  rights  on,  when  bounding  two  states,  68,  n. 
ownership  of  soil  of  bed,  58,  413. 

vested.  prim4  fa^ie  in  the  Crown  for  the  benefit  of  the  subject, 

58,  413. 
may  belong  to  a  subject  by  grant  from  the  Crown,  69. 
effect  and  limits  of  Crown  grants  on,  71,  418. 
subject  to  the  public  rights  of  navigation  and  fishery,  58,  71, 
344,  413. 
property  and  rights  of  Crown  on,  confined  to  tidal  waters,  59. 

_  and  limited  by  line  of  ordinary  tides,  60,  62. 
do  not  extend  to  the  banks,  which  remain  private,  78,  419. 
change  of  course  of,  how  affecting  ownership  of  bed,  62,  416. 
rights  of  Crown  and  its  grantees  to  build  on  bed  of,  73,  128,  n.,  147, 
423—431. 
provided  no  injury  is  done  to  navigation,  73,  147,  423 — 431. 
riparian  rights  on,  similar  to  those  above  the  fiow  of  the  tide,  85,  105. 

but  controlled  by  the  public  right  of  navigation,  85,  105. 
right  of  access  to  lauds  on,  86,  419,  420,  670. 

distinct  from  right  of  navigation,  86,  420,  670. 

interference  with,  actionable,  without  proof  of  special  damage 

88,  421,  670. 
compensation  for,  under  Lands  Clauses  Acts,  89,  670. 
right  of  landing  as  accessory  to,  90,  420,  670. 
See  Foreshore. 
right  of  navigation  on,  72,  105,  396,  413. 
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TIDAL  NAVIGABLE  RTVETS^contimed. 

belongs  by  law  to  all  the  subjects  of  the  realm,  72,  413,  416. 
at  all  times  and  states  of  the  tide,  72,  413. 
and  is  a  right  to  pass  and  anchor  free  of  toll,  72,  413. 
the  Crown  and  its  grantees  cannot  interfere  with  the  right,  72, 

73,  413,  416,  418. 
does  not  extend  to  use  of  banks  for  mooring,  landing  or  towing, 

78,  419. 
in  the  absence  of  prescription,  79,  420. 

change  of  course  of  river  does  not  affect  the  right  of,  73,  416. 
S  the  river  remain  navigable,  73,  416. 
See  Navigation. 
conservancy  of, 

formerly  in  the  Crown,  24,  443. 

but  now  transferred  to  Conservancy  Boards,  24,  80, 444,  447. 
See  Navigation — Conservancy  of. 
rights  of  fishery  in, 

primd  facie  common  to  all  subjects  of  the  realm,  91,  338,  343. 
either  as  a  common  right,  or  derived  from  the  Crown  as  owner 

of  the  bed,  91,  343. 
several  fishery  in,  91,  338,  348. 
free  fishery  in,  338,  355. 

See  Fishery  ;  Several  Fishery  ;  Free  Fishery. 
toUs  on.     See  Tolls. 
rateabiUty  of.     See  Mates. 

TIDAL  WATERS, 
■     definition  of,  under  26  &  27  Vict.  c.  92.  .479. 

duties  of  railway  companies  as  to  access  to,  under,  477. 
as  to  abandonment  of  works,  479. 
as  to  surveys,  479. 

See  Navigation  ;  Sea,  The  ;  Tidal  Navigable  River. 

TIDE, 

Umits  of  shore  of  the  sea  and  tidal  waters  determined  by  line  of 

medium,  13,  61.         ■ 
extraordinary  overflow  by,  29,  31,  144. 

as  applied  to  tidal  rivers,  includes  fresh  water  ponded  back,  58,  n. 
See  Sea,  The  ;  Tidal  Navigable  River  ;   Vis  Major. 

TITHES, 

owner  of,  not  entitled  to  compensation  under  a  canal  act,  286. 
rateable  under  43  EUz.  c.  2 . .  593. 

TOLLS, 

incident  to  rights  of  water,  486,  535. 

right  of  Crown  to  authorize  collection  of,  viewed  with  jealousy  by 

courts,  487. 
must  be  founded  on  adequate  consideration,  4,  46,  417,  487,  541. 
right  to  take,  exists  only  by  act  of  parliament,  4,  46,  541. 

by  express  grant  from  Crown,  46,  541. 
or  immemorial  usage,  46,  541. 
payment  of,  enforceable  by  act  of  parhament  within  its  operation,  4. 
definition  of,  535. 

. ,. ;  law  as  to, 

law  as  to  highways  on  land  applies  to  those  on  all  navigable 
waters,  536. 
toll  thorough  defined,  536. 
toll  traverse  defined,  536. 

distinction  between  toll  thorough  and  toll  traverse,  536 — 541. 
the  right  to  take,  how  supported,  541. 
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TOLLS — continued. 

by  prescription  and  imine^norialityy 

prior  to  the  Prescription  Act,  541. 

now  is  governed  by  that  act,  541. 

definition  of  prescription,  541. 

where  rights  are  claimed  by,  jury  are  warranted  to  presume 

right  immemorial,  542. 
long  enjoyment  a  foundation  for  good  consideration,  48,  542,  559. 
custom  by  which  claimed  must  be  reasonable,  60,  556. 
tolls  may  be  good  under  a  custom  of  which  a  grant  could  not 

now  be  made,  542. 

the  right  to  vary  tolls, 

a  toll  reasonable  but  varying  with  value  of  money  is  valid,  311, 

543,  584,  588. 
but  equality  clauses  are  expressly  introduced  in  modem  acts, 
310,  311,  480,  543. 
liability  of  bodies  incorporated  by  statute  and  empowered  to  take  tolls, 
271,  455,  544. 
where  tolls  are  received  for  beneficial  or  fiduciary  purposes,  271, 

455,  545. 
of  conservators  of  rivers  taking,  85,  452,  454. 
extinguishment  of,  545. 
lease  of,  must  be  by  deed,  545. 
right  of  distress  is  incident  to  every  toll,  546,  665. 
on  the  sea  and  navigable  rivers, 

none  demandable  except  where  a  benefit  is  done  to  community 

at  large,  4,  46,  398,  417,  547. 
or  where  a  toll  is  created  by  statute,  4,  46,  547. 
powers  of  Thames  Conservators  as  to,  465,  473. 
on  ferries, 

alteration  of,  no  answer  to  action  for  distiorbance  of  ferry,  502. 
he  in  grant  and  not  in  livery,  602. 
an  agreement  to  lease,  must  be  under  seal,  502. 
inhabitants  of  particular  place  or  individuals  may  have  by  cus- 
tom right  of  passage  over  a  ferry  without  paying,  503. 
on  ports, 

formation  of  a  port  is  sufficient  consideration  for,  4,  46,  550,  560. 
ancient  ports  free  of  toll  to  subjects  of  the  realm,  660. 
law  as  to  erection  of  ports,  43,  552,  553. 
what  consideration  is  sufficient  to  support  claim,  46,  655. 
taking  of,  implies  a  duty  to  repair  even  where  there  is  no  benefi- 
cial interest,  47,  555. 
arise  from  ownership  of  property  or  franchise  in,  46,  663. 
dues  incident  to  ownership  of,  4,  45,  660 — 564. 
anchorage,  4,  48 — 60,  663. 

no  toll  can  be  taken  for  anchorage  except  in,  4,  45,  666. 
but  anchorage  dues  may  be  claimed  in  a  port  which  is  a 

natural  roadstead,  48 — 60,  659 — 562. 
even  though  there  is  no  obligation  to  repair,  48 — 50, 

559—662. 
claim  for  anchorage  dues  cannot  be  made  merely  in 

respect  of  the  use  of  the  soU,  48,  558. 
but  unmemorial  payment  is  evidence  of  existence  of  a 
port  and  that  tolls  have  a  legal  origin,  48,  559. 
ballastage,  553. 
dues  incident  to  owner  by  usage,  664,  563. 
busselage,  keelage,  554. 
primage,  564,  563. 
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TOLLS — cont  inued. 
shore  duties, 

depend  sometimes  on  custom  and  sometimes  on  statute,  564. 
wharfage  and  cranage, 

owners  entitled  to,  at  common  law,  565. 

amount  of,  may  be  fixed  by  prescription  or  grant,  332,  566. 

amount  claimed  must  be  reasonable,  50,  567,  568. 

except  in  case  of  private  wharves,  50. 
where  rates  charged  are  a  bargain  between  the  parties,  50. 
See  Wharf, 
on  harbours,  lighthouses,  docJcs  and  piers, 
are  statutory  tolls,  569. 
exemption,  of  Crown  from,  570. 

statutes  imposing,  must  be  construed  in  favour  of  the  subject, 
570. 
on  lighthouses, 

can  only  be  taken  when  vessels  benefit  thereby,  571. 
ships  belonging  to  the  Crown  exempt,  572. 
on  piers  and  harbours, 

"  shipped  for  exportation,"  meaning  of,  574. 
"owner  and  shipper,"  meaning  of,  576. 
"landed,"  meaning  of,  576. 
dock  dues, 

depend  entirely  on  Act  of  Parliament,  576. 

and  when  it  is  silent  as  to  amount,  dues  must  be  reasonable, 
576. 
"reasonableness"  is  a  question  for  the  Court  and  not  for  the 

jury,  577. 
meaning  of  term  "port"  as  applied  to,  577. 
assignment  of,  577. 

decisions  as  to  the  London  Docks,  577,  580. 
duty  of  company  to  deliver,  578. 
duties  as  to  unloading  of  ships,  579. 
decisions  as  to  the  Liverpool  Docks,  580 — 582. 

meaning  of  "  duty  outwards  and  inwards,"  580. 
"  same  voyage  out  and  home,"  680. 
right  to  distrain  for  toll,  583. 
0)1  canals,  583. 

right  to,  derived  solely  from  the  Act  of  Parliament,  308,  684. 
obligations  as  to  equality  and  varying,  310,  n.,  480,  543,  684, 
588. 
by  8  &  9  Viet.  c.  28.  .311,  480. 
acts  imposing,  must  be  construed  strictly,  585. 
rateability  of, 

detached  from  local  real  property  are  not  rateable  per  se,  621, 

629,  630, 
on  piers,  697,  598. 
on  docks,  699—604,  606. 
on  tvharves,  617. 

on  anchorage  and  beaconage  dues,  617. 
on  ferries,  621 — 625. 
on  canals,  629 — 633. 
on  bridges,  646 — 648. 

See  Navigation  ;  Bates. 

TOWING, 

no  right  of,  at  common  law,  on  banks  of  navigable  rivers,  79,  80, 

419. 
right  of,  dependent  on  custom,  79,  80,  419. 
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TOWINGr— continued. 

right  of,  on  banks  of  Thames,  79. 
paths,  ownership  of,  80,  455. 

duty  of  river  conservators  to  repair,  81,  455. 

See  Navigation. 

TRADE  PROFITS,  rateability  of,  599,  606,  634.     See  SaUs. 

TRAPPIC,  statutory  regulations  as  to,  on  navigable  rivers  and  canals, 
480.     See  Navigation. 

TRENT  RIVER  NAVIGATION  ACT,  The,  451,  n.,  459,  n. 

TRESPASS, 

all  infringements  of  rights  of  water  are  either  nuisance  or,  649. 
right  of  owner  of  canal  to  maintain,  276. 

several  fishery  to  maintain,  338,  671. 
free  fishery  to  maintain,  339,  671. 
Commissioners  of  Sewers  have  no  right  to  maintain,  26. 
See  Remedies  ;  Nuisance. 

TROUT, 

statutory  enactments  for  the  protection  of,  374,  380 — 384,  392. 
close  season  for,  383. 
in  the  Thames,  383,  n. 
measuring  of  unseasonable,  384,  u. 
using  dynamite  to  kill,  392. 

lights,  spears,  &c.,  392. 
licences  for  taking,  392. 
no  restriction  as  to  size  of  nets,  392. 
See  Fishery. 

TYNE  IMPROVEMENT  ACT,  1850,  The,  459,  n. 

USAGE.     See  Prescription. 

VALUATION  OE  PROPERTY  (METROPOLIS)  ACT,  rateability  of 
water  companies  under,  641. 

VIS  MAJOR,  or  the  act  of  God, 
definition  of,  141,  n. 
how  far  an  excuse  for  liability  at  common  law,  29,  132,  138,  142, 

289,  290,  322,  n.,  440. 
how  far  an  excuse  where  liability  is  imposed  by  contract  or  Act  of 

Parhament,  29,  142,  440,  528. 
is  no  excuse  in  cases  of  negligence,  29,  144,  323,  n. 

WATER, 

sole  right  to,  113. 

special  statutory  property  in,  57,  n.,  114. 

waste,  from  a  canal,  is  not  a  watercourse,  or  subject  to  the  law  of 

watercourses,  53,  54,  232,  n.,  294,  296. 
right  to  draw  from  a  well,  203,  229,  232,  n.,  238.     See  Well. 
in  a  defined  course.     See  Watercourse. 

percolating  and  surface.     See  Fercolating  and  Surface  Water. 
subterranean.     See  Subterranean  Water. 
natural  rights  of.     See  jRiparian  Owner. 
acquired  rights  of.     See  Easements. 
land  covered  with,  how  rateable  under  the  Local  Government  Act, 

697. 
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WATER  COMPANIES, 

diversion  by,  for  supplying  a  town,  not  a  reasonable  riparian  use,  117. 

See  Miparian  Owner. 
duties  of,  as  to  cleansing  and  maintaining  reservoirs,  channels,  &c. , 

and  other  works,  266,  322,  n. 
powers  and  duties  of  the  five  principal  London,  under  Thames  Con- 
servancy Acts,  473. 

See  Water  Supply ;  Eates. 

WATERCOURSE, 
definition  of  a,  51. 
extent  and  limits  of,  52. 
must  flow  in  a  regular  and  well-defined  channel,  53,  105. 

but  it  is  not  necessary  that  water  should  flow  continually,  53. 
waste  water  allowed  to  pass  from  a  canal  is  not  a,  53,  54,  232,  n., 

294,  296. 
consists  of  bed,  banks  or  shore,  and  water,  54. 

right  to  use  of  water  in,  does  not  arise  from  ownership  of  soil,  53, 
104,  107. 
but  from  the  right  of  access  thereto,  56,  104,  107. 
owner  of  soil  of  bed  may  grant  lands  through  which  it  flows,  re- 
serving to  himself  the  soil  of  such  bed,  57. 
and  grantee  in  such  case  will  have  the  full  use  of  the  waters  of, 
57.  _ 
water  in,  is  not  bonum  vacans,  57,  108. 

and  none  can  have  any  property  in  it,  57,  108. 

save  by  statute,  57,  n.,  114. 
but  it  is  publici  juris  only  so  far  that  all  who  have  a  right  of 
access  thereto  may  have  a  reasonable  use  of  it,  55,  57,  108,  115. 
meaning  of  grant  of,  in  law,  102,  210. 

must  be  shown  by  the  context,  102,  210. 
may  be  either  a  real  or  incorporeal  .hereditament,  204. 
easement  of,  includes  right  of  going  on  land  to  clear  and  repair,  229 . 
natural  rights  on.     See  Siparian  Owner  ;  Tidal  River;  Private  Biver. 
acquired  rights  on.     See  Easement. 
artificial.     See  Artificial  Watercourse. 
subterranean.     See  Subterranean  Water. 

jurisdiction  of  commissioners  of  sewers  over  pools,  streams,  and,  445. 
of  the  Inolosure  Commissioners  under  the  Land  Drainage 
Acts,  446. 

WATERMEN  AND  LIGHTERMEN  in  the  Thames, 

rules  governing,  under  the  Watermen  and  Lightermen's  Amend- 
ment Act,  1859.  .466— 469,  nn. 

definition  of  terms  lighterman  and  waterman,  467. 

constitution  and  election  of  the  company,  467. 

rules  as  to  plying  on  Sundays,  467. 

aU  owners  of  barges  and  lighters  to  be  registered,  467. 

freemen  of  the  company  may  employ  apprentices  on  certain  con- 
ditions, 467. 

persons  other  than  freemen  or  qualified  apprentices  navigating 
wherries,  lighters,  &c.  within  limits  of  act,  fiable  to  a  fine  of  forty 
shillings,  467,  468  and  notes. 

watermen  and  lightermen's  licences,  468. 

no  barge,  lighter  or  boats  for  goods  or  merchandize  to  be  navigated 
within  limits  of  act  imless  in  charge  of  a  licensed  lighterman  or 
qualified  apprentice,  under  a  penalty  of  il.,  468  and  notes. 

unlicensed  persons  rowing,  steering  or  navigating  for  hire  within 
limits  of  Act,  liable  to  penalty  of  bl.  for  each  ofience,  468. 

c.  3c 
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WATERMEN  AND  lAG'KTERM'E'N— continued. 

no  passenger  boat  to  carry  more  passengers  than  licensed,  under 

penalty  of  40s.  for  each  extra  passenger,  468. 
regulations  as  to  fares  charged  for  passenger  boats,  468. 
bye-laws  may  be  made  under  Act  if  not  inconsistent  with  bye-laws 
of  the  Thames  Conservators,  469. 
and  no  bye-laws  valid  until  approved  by  the  Conservators,  469. 
proceedings  tor  penalties,  savings,  &c.,  469. 
amendments  of  the  Act  by  27  &  28  Vict.  c.  113.  .469,  n. 

WATER-RATE, 

liability  for,  318,  n.     i 
definition  of,  321,  n.  ; 

WATER  SUPPLY, 

companies  toith parliamentary  poivers,  313 — 323. 
generally  established  by  private  Acts,  313. 

which  incorporate  the  Waterworks  Clauses  Acts,  313 — 315. 
the  Lands  Clauses  Consolidation  Acts,  315. 
and  the  Companies  Clauses  Consolidation  Acts,  316. 
rights  and  liabilities  of  companies^  317 — 319  and  notes. 

duty  to  supply  water  for  extinguishing  fires,  318,  n.,  322,  n. 

rates  and  charges  of  companies,  318,  n. 

liabilities  of  companies  for  escape  of  water,  318,  n.,  322,  n. 

vis  major,  how  far  an  excuse,  322,  n.  (3) . 
duty  as  to  compensation  under  the  Lands  Clauses  Consolidation 

Acts,  322,  n. 
decisions  as  to  duties  of  companies,  322,  n. 
companies  having  no  parliamentary  powers,  323 — 326. 
rights  and  liabilities  of,  323 — 326. 

under  the  Gas  and  Water  Eacilities  Act,  325. 
local  authorities  empowered  to  supply  water,  326 — 330. 
under  the  Public  Health  Act,  1875 . .  328. 

meaning  of   "able  and  willing  to  supply,"   under  s.  52  of 
the  Act,  329,  n. 
under  the  Labouring  Classes  Lodging  House  Act,  1851 .  .330. 
under  the  Municipal  Corporations  (Borough  Funds}  Act,  1872. . 

330. 
under  the  Conspiracy  and  Protection  of  Property  Act,  1875.. 

330. 
under  the  Limited  Owners'  Reservoirs  and  Water  Supply  Fiirther 
raoUities  Act,  330. 
rateabihty  of  companies  supplying,  635 — 641. 

of  urban  authorities,  public  bodies  supplying,  641 — 646. 

WATERWORKS  CLAUSES  ACTS,  171,  313—315. 
provisions  as  to  the  restriction  of  pollution,  171. 
See  Water  Supply. 

WEIRS, 

where  obstructing  navigation  are  illegal  and  a  nuisance  unless  granted 
prior  to  Edw.  I.,  357,  388,  431. 

even  if  obstructing  only  part  of  the  navigation,  432. 

the  statutes  prohibiting  them  relate  to  navigable  rivers  only,  367. 

and  a  right  to,  in  a  non-navigable  river  may  be  established  by  pre- 
scription and  is  an  easement  within  the  Prescription  Act,  232,  n., 
267,  368. 

where  obstructing  fishery  in  public  waters,  semble,  are  illegal  and  a 
nuisance,  358. 
and  are  actionable  by  owners  prejudiced,  359,  368. 
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WEIRS— continmd. 

what  kinds  of,  are  actionable  as  obstructing  passage  of  fish,  368. 
enhancement  of,  such  as  the  conyersiou  of  an  ancient  brushwood 

passable  by  fish  into  a  stone  weir  not  passable  is  actionable,  368. 
fishing,  and  dams,  what  are  Ulegal  witMn  the  Salmon  Fishery  Acts, 
386—392. 
fish  passes  in,  387. 
privileged,  what  are,  388,  391. 
what  evidence  will  support  a  claim  to,  388. 
taking  salmon  within  50  yards  above  and  100  yards  below,  387. 

WELLS, 

abstraction  of  water  percolating  into,  is  not  actionable,  189 — 196. 

nor  of  water  actually  in,  196. 
long  user  gives  no  further  right  of  action,  192. 
pollution  of,  199. 

statutory  restrictions  on  polluting,  174,  n. 
right  to  go  on  another's  land  to  draw  water  from,  202,  203,  229. 

is  an  easement  within  the  Prescription  Act  and  not  a  profit  a 
prendre,  202,  203,  229,  232,  n. 
effect  of  grants  of,  211,  213,  214. 
right  of  water  companies  to  sink,  317. 

See  Spring ;  Percolating  Water;  Subterranean  Water;  Basement. 

WHARF, 

right  of  access  of  owner  to  a,  86,  420. 

owner  is  entitled  at  common  law  to  remuneration  for  use  of,  565. 
rates  chargeable  at  a  private,  are  a  matter  of  bargain  between  the 
parties,  50. 
amount  may  be  fixed  by  prescription,  566. 
custom  as  to  wharfingers  in  London,  567. 
amount  claimed  at,  must  be  set  forth  with  certainty,  567. 
rateability  of  a,  617. 

WHAEFAaE  AND  CRANAGE,  564. 

are  shore  duties  dependent  sometimes  on  custom  and  sometimes  on 

statute,  564—569. 
definition  of,  565. 

See  Wharf;  Tolls. 

WRECK, 

right  to  take,  is  a  prerogative  of  the  Crown,  15,  37. 
in  virtue  of  office  of  lord  high  admiral,  37. 
but  may  be  granted  to  a  subject  apart  from  the  shore,  15,  37. 
right  to  take,  evidence  of  ownership  of  sea  shore,  21,  38. 
is  not  appurtenant  to  ownership  of  shore,  37. 

but  frequently  exists  as  a  franchise  attached  to  ix   sea-coast 
manor,  37. 
right  to  take,  implies  right  of   crossing  shore  for  the  purpose  of 

taking,  38. 
grant  of  shore  alone  does  not  pass  the  right,  37,  38. 
nor  is  the  shore  passed  by  a  grant  of,  37,  38. 
meaning  of,  within  Statute  of  Westminster  1st,  o.  4.  .38. 
under  3  &  4  WQl.  4,  c.  52.  .39. 
17  &  18  Vict.  0.  104..  39. 
owners  may  claim  goods  within  a  year  and  a  day,  38. 
if  not  claimed,  goods  to  be  delivered  to  ofScers  of  the  Crown,  38. 
where  goods  are  perishable,  they  may  be  sold  to  prevent  loss,  38. 
where  belonging  to  other  than  the  king,  he  is  to  have  them  in  the 
same  way,  38. 
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flotsam,  jetsmn  and  ligan,  being  on  the  land,  pass  by  grant  of  wreck, 
38. 
but  only  wbere  ship  perishes  or  owner  of  goods  is  not  known,  38. 
goods  oast  into  the  sea  for  fear  of  tempest  not  forfeited  unless  ship 

be  lost,  .SS. 
grantee  of,  has   a  special  property   in   all   goods   stranded   in  his 
liberty,  39. 
and  may  maintain  trespass  for  taking  them  away,  39. 
even  though  such  goods  are  part  of  a  cargo  of  a  ship  from  which 

persons  escaped  aUve,  39. 
and  though  owners  identified  them  within  the  prescribed  time 
and  before  seizure  by  the  grantee,  39. 
removal  of,  when  obstructing  navigation,   under  Wrecks  Removal 
Act,  45,  400  and  n. 


ZEMINDAR,  duty  of  a,  to  maintain  tanks  on  his  zemindary  according 
to  the  laws  of  India,  141,  n. 


LONDON  :    C.  F.  EOWOETH,  PKINTEE,  BEEill's  BUILDINGS,  CHANOEET  LANE. 
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